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Glidben,  Appellant,  vs.  Meyeb,  Exeontor,  Bespondent. 

February  4 — AprU  9, 190 L 

JEntire  confy*acta:  Preventing  performance:  Court  and  jury:  Estates  of 

decedents. 

In  an  action  to  recover  under  a  contract  by  which  plaintiff  agreed  to 
act  as  hoosekeeper  for  defendant's  testator  daring  his  life,  hired 
help  to  be  provided  by  him  in  case  she  was  sick,  in  consideration 
of  a  certain  sum  x)er  month  and  in  addition  $1,500  at  his  death 
unless  she  left  her  position  before  that  time,  there  was  evidence 
that  plaintiff  left  the  employ  of  deceased  before  his  death;  that 
she  was  sick  and  unable  to  do  her  work,  though  not  confined  to 
her  bed,  and  that  deceased  did  not  provide  help  as  he  had  agreed  to 
do,  and  stated  to  others  that  she  was  only  pretending  to  be  sick, 
but  no  evidence  that  plaintiff  asked  for  help  and /it  was  denied,  or 
that  it  was  impracticable  for  her  to  remain  with  the  deceased  and 
be  treated  for  her  illness.  Hdd,  insufficient  to  require  submission 
to  the  jury  of  the  question  whether  deceased  wrongfully  pre- 
Tented  plaintiff  from  performing  the  contract 

Appeal  from  a  judgment  of  the  circuit  court  for  Orant 
county :  Geo.  Clembntson,  Circuit  Judge.    Affirmed. 

This  was  a  claim  for  services  against  the  estate  of  one 
Solomon  J.  Griswold,  deceased.  Griswold  died  May  23, 
1897,  a  resident  of  Lancaster,  Wisconsin,  leaving  a  will, 
which  was  thereafter  duly  probated.  In  1896,  the  claim- 
ant, a  half-sister  of  deceased,  lived  at  Stockholm  Center, 
Vol.110— 1 
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New  York,  with  her  husband,  being  then  abont  fifty-five 
years  of  age.  In  the  fall  of  that  year,  Griswold,  the  tes- 
tator, visited  at  the  claimant's  house  in  New  York,  and 
talked  with  her  abont  going  to  live  in  Wisconsin  at  his  house 
in  the  capacity  of  housekeeper.  After  the  return  of  the  tes- 
tator to  Wisconsin,  there  was  correspondence  between  the 
parties  on  the  subject,  which  resulted  in  the  claimant,  with 
her  husband  and  youngest  son,  a  young  man,  coming  to 
Lancaster,  January  13, 1897.  They  went  at  once  to  the  tes- 
tator's house,  and  the  claimant  took  charge  of  the  house- 
hold affairs  as  housekeeper,  there  being  no  other  woman  in 
the  house.  On  the  30th  of  January  following  the  follow- 
ing written  agreement  was  made  between  the  parties,  under 
seal: 

"  This  agreement,  entered  into  this  day  bv  and  between 
S.  J.  Griswold,  of  Lancaster,  Grant  county,  Wisconsin,  and 
LiMsmda  Glidden^  late  of  Stockholm,  St.  Lawrence  county, 
New  York,  witnesseth  that,  in  consideration  of  services  to 
be  rendered  by  Luoimda  Glidden  to  S.  J.  Griswold  as  his 
housekeeper,  as  hereafter  set  forth,  namely,  that  Lucinda 
Glidden  shall  act  in  the  capacity  of  general  housekeeper  for 
S.  J.  Griswold,  where  he  may  choose  to  live  during  the  re- 
mainder of  his  lifetime,  meaning  that  she  should  care  for  his 
house,  and  do  the  work  in  and  about  his  house,  and  look  out 
for  his  pei-sonal  comforts,  in  the  same  manner  as  she  would 
for  her  own,  then  S.  J.  Griswold  ao^rees  to  pay  to  Lucinda 
Glidden  for  such  services  the  sum  of  six  (6)  dollars  per  month 
from  the  15th  day  of  January,  1897,  payable  monthly,  and 
board  for  heraelf  and  her  husband,  George  Glidden,  while 
he  may  live  in  the  house  of  S.  J.  Griswold  with  her,  and  with 
a  further  understanding  that,  should  Lucinda  Glidden  be 
sick  and  unable  to  do  the  work  of  the  house,  S.  J.  Griswold 
will  provide  hired  help  to  do  the  work;  and,  as  a  further 
consideration,  S.  J.  Griswold  agrees  that  Lncinda  Glidden^ 
for  a  faithful  performance  of  this  agreement,  shall  receive  at 
his  death  the  sum  of  fifteen  hundred  dollars,  which  shall  be 
in  full  for  her  services  and  properly  chargeable  to  his  estate; 
it  being  the  distinct  understanding  that,  should  Lucinda 
Glidden  leave  the  position  she  assumes  in  the  bouse  of  S.  J. 
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Griswold  before  the  death  of  S.  J.  Griswold,  then  she  is  not 
to  receive  the  last-named  consideration  of  fifteen  hundred 
dollars,  said  S.  J.  Griswold  to  be  holden  only  for  the  monthly 
payment  of  six  dollars  and  board  for  self  (Liicinda  Glidden) 
,and  her  hasband,  George  Glidden,  while  living  at  the  house 
of  S.  J.  Griswold." 

Mr.  Glidden  returned  to  New  York  in  March,  1897.  The 
claimant  continued  to  act.as  housekeeper  for  Griswold  until 
May  11,  1897,  when  she  returned  to  the  east  with  her  son, 
claiming  to  be  so  sick  as  to  be  unable  to  do  the  work  re- 
quired of  her.  She  did  not  return  to  Wisconsin  prior  to 
the  testator's  death,  which  took  place  May  25th  following. 
The  claimant  filed  her  claim  against  the  estate  of  Griswold 
in  the  county  court  to  recover  $1,500,  the  sum  named  in 
the  agreement,  $50  for  expenses  for  return  trip  to  New 
York,  and  $24  alleged  to  be  due  as  weekly  wages  from  Jan- 
uary 5th  to  May  11th.  By  her  formal  complaint  filed  in 
the  county  court,  she  alleged  that  she  performed  her  con- 
tract with  Griswold  until  she  left  in  May,  1897,  and  that 
she  was  prevented  and  excused  by  the  acts  of  the  deceased, 
and  his  failure  and  refusal  to  comply  with  the  terms  of  said 
agreement,  from  remaining  with  deceased  to  the  time  of 
his  death;  that,  prior  to  the  time  of  her  leaving  Griswold 's 
house,  her  health  had  been  failing,  and  was  very  bad;  that 
she  repeatedly  asked  the  deceased  to  procure  help  for  her 
as  he  had  agreed,  but  that  he  refused  to  do  so,  and  that  by 
reason  of  said  refusal,  and  the  consequent  burden  imposed 
on  her,  her  health  became  seriously  impaired,  and  she  be- 
came on  the  11th  of  May,  1897,  unable  to  do  the  work,  and 
is  still  unable  to  do  manual  labor  and  constantly  under  the 
care  of  physicians;  that  Griswold  refused  and  neglected  to 
provide  suitable  food  for  claimant  and  her  husband,  and 
prohibited  their  having  more  than  two  meals  per  day,  and 
treated  her  husband  with  great  incivility  and  disrespect, 
making  it  unpleasant  for  the  claimant  and  her  husband  to 
live  in  the  same  house  with  the  testator;  that  the  testator 
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compelled  her  to  clear  sidewalks  of  snow,  carry  wood  into 
the  house  from  outdoors,  and  carry  all  the  water  for  house- 
hold purposes  from  a  neighboring  well,  all  of  which  were 
services  not  called  for  in  said  agreement,  and  overtaxed  her 
strength;  that  prior  to  the  15th  of  May,  1897,  it  was  ar- 
ranged between  the  testator  and  herself  that  they  should 
both  return  to  the  state  of  New  York  to  spend  the  summer, 
it  being  understood  that  they  would  both  leave  Lancaster 
on  a  certain  day  of  May,  and  that  on  the  morning  of  the 
day  so  fixed  the  claimant,  relying  upon  the  arrangements, 
purchased  her  ticket  and  boarded  the  cars,  but  that  the 
testator,  Oriswold,  after  promising  to  meet  her  at  the  train, 
failed  to  go  East,  as  he  had  agreed ;  that  all  of  the  said 
acts  of  Griswold  were  calculated  and  designed  by  him  to 
get  rid  of  the  claimant  and  bar  her  rights  to  said  sum  of 
$1,500. 

The  defendant  alleged,  by  way  of  defense,  that  the  claim- 
ant abandoned  said  contract,  and  the  answer  also  denied  the 
allegations  of  the  complaint  that  the  testator  prevented  the 
claimant  from  performing  her  contract,  or  sought  by  artifice 
to  induce  the  claimant  to  abandon  the  same,  and  denied  all 
ill  treatment  and  failure  of  the  testator  to  perform  his  part 
of  the  contract. 

The  claimant  recovered  judgment  for  $1,500  in  the  county 
court,  and  the  executor  appealed  to  the  circuit  court.  Upon 
the  trial  in  the  circuit  court,  the  claimant's  evidence  tended 
to  show  that  she  was  afflicted  with  a  chronic  disease  prior 
to  coming  West,  and  was  not  strong;  that,  in  addition  to 
the  cooking,  washing,  and  other  general  household  work  at 
the  testator's  house,  she  did  heavy  work,  such  as  carrying 
in  wood,  shoveling  snow,  and  bringing  water  from  an  out- 
door well,  and  that  she  was  sick,  though  not  confined  to  the 
bed,  the  latter  part  of  February;  that  she  improved  in  health 
after  this  sickness,  and  continued  to  do  the  labor  required, 
and  after  her  husband  left  in  March  she  became  sick  again. 
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though  still  able  to  be  about  the  house;  that  no  help  was  at 
any  time  provided  for  her;  that  when  she  left,  on  May  11th, 
she  was  physically  unable  to  do  the  work;  that  other  per- 
sons calling  at  the  house  noticed  that  she  appeared  to  be 
sick  and  unable  to  do  the  work,  but  that  the  testator  said 
to  several  persons  that  she  was  putting  it  all  on.  There  was 
no  testimony  to  show  that  the  testator  consented  to  her 
leaving  the  house  and  going  East,  or  that  he  agreed  to  go 
with  her,  but  there  was  testimony  to  the  effect  that  he  knew 
she  was  talking  of  going.  There  was  no  testimony  tending 
to  show  that  the  testator  refused  to  provide  suitable  food, 
or  that  he  treated  the  claimant's  husband  with  incivility, 
nor  was  there  any  testimony  that  the  claimant  objected  at 
any  time  to  the  shoveling  of  snow  or  the  carrying  of  wood 
and  water,  or  that  she  ever  asked  for  any  help  in  the  house 
or  medical  treatment.  There  was  no  evidence  to  show  that 
she  could  not  receive  proper  medical  treatment  and  care  at 
the  testator's  house. 

At  the  close  of  the  evidence,  the  circuit  court  nonsuited 
the  claimant  as  to  the  |1,500  claim,  and  rendered  judgment 
for  the  claimant  for  the  amount  due  her  for  monthly  wages. 

For  the  appellant  there  was  a  brief  by  Clark  cfe  Taylor^ 
and  oral  argument  by  S.  H.  Taylor. 

For  the  respondent  there  was  a  brief  by  Lowry  <&  Clem- 
entson^  and  oral  argument  by  E.  M.  Lowry. 

WiNSLow,  J.  There  were  a  number  of  exceptions  taken 
to  rulings  upon  evidence,  which,  however,  are  unnecessary 
to  be  considered,  because,  under  the  view  we  have  taken  of 
the  case,  they  can  in  no  way  afifect  the  result. 

The  action  is  one  upon  an  entire  contract  of  service,  by 
which,  in  addition  to  monthly  wages,  the  claimant  was  to 
receive  $1,500  for  acting  as  housekeeper  until  Mr.  Griswold's 
death,  but  was  to  receive  nothing  hut  monthly  wages  in 
case  she  left  the  position  in  Mr.  Griswold's  house  before  his 
death. 
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That  she  left  before  Griswold's  death  is  nodispiited;  so 
it  is  clear  that  she  did  not  perform  her  contract,  and  hence 
cannot  recover  on  the  ground  of  full  performance  on  her 
part.  The  only  other  ground  upon  which  she  can  recover 
anything  more  than  the  monthly  wages  earned  before  her 
departure  is  upon  the  ground  that  the  testator  actually  and 
wrongfully  prevented  her  from  performing  the  entire  con- 
tract. 

The  whole  subject  of  the  remedies  upon  entire  contracts 
for  personal  services  has  been  so  recently  considered  by  this 
court  that  it  is  only  necessary  to  refer  to  the  case  here, 
without  restating  the  rules  there  laid  down.  HUdebramd  v. 
Afnerican  F.  A.  Co.  109  Wis.  171.  Had  the  testator  wrong- 
fully discharged  her  or  turned  her  from  the  house,  this 
would  have  been  a  prevention  by  the  testator  of  the  fulfil- 
ment of  the  contract  on  her  part;  but  he  did  not  do  so. 
The  claim  is,  however,  that  his  conduct  amounted  practi- 
cally to  compelling  her  to  leave,  and  the  question  is  whether 
there  is  evidence  which  should  have  gone  to  the  jury  sub- 
stantiating this  claim. 

The  only  facts  in  evidence  which  can  be  said  to  tend  in 
that  direction  are  that  the  claimant  was  sick  and  unable  to 
do  her  work,  though  not  confined  to  her  bed,  and  that  the 
testator  did  not  provide  help  as  he  had  agreed  to  do,  and 
that  he  stated  to  others  that  she  was  only  pretending  to  be 
sick.  Would  a  jury  be  entitled  to  find  from  these  facts 
that  she  was  compelled  to  leave  ?  We  think  not.  If  there 
were  evidence  tending  to  show  that  she  asked  for  help,  and 
that  it  was  denied,  and  that  it  was  impracticable  for  her  to 
stay  at  the  house  and  be  treated  for  her  illness,  we  think 
there  would  be  sufficient  evidence  of  practical  compulsion 
to  go  to  the  jury;  but  there  is  a  total  absence  of  testimony 
on  those  points.  The  claimant's  illness  was  not  such  as  to 
confine  her  to  the  bed,  and  not  such  as  to  make  it  necessa- 
rily palpable  to  an  observer  that  she  was  unable  to  do  the 
work.     She  apparently  called  no  physician.    No  one,  so  far 
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as  the  evidence  shows,  informed  the  testator  that  she  was 
unable  to  do  the  work.  She  seems  to  have  performed  the 
work  required  until  her  departure  for  the  East.  In  this 
situation,  the  mere  incredulity  of  the  testator  as  to  the  seri- 
ous character  of  her  illness,  and  his  omission  to  get  help 
which  was  not  asked,  cannot,  we  think,  afford  any  founda- 
tion for  a  verdict  that  he  prevented  her  from  fulfilling  her 
contract. 

We  conclude  that  the  nonsuit  was  properly  granted. 

By  the  Cowrt. —  Judgment  affirmed. 


In  eb  Moboan's  Will. 

March  19 —April  9, 1901. 

WUU:  Probate:  Undue  influence:  Evidence, 

Testatrix,  eighty-four  years  of  age  when  she  executed  the  wiU  in 
question,  lived  with  her  daughter,  to  whom  she  left  the  greater 
part  of  her  estate,  except  small  legacies  to  the  contestants,  children 
of  a  deceased  son,  and  a  considerable  legacy  to  another  son.  She 
lived  about  four  years  after  making  the  wiU,  and  before  and  there- 
after attended  to  the  greater  part  of  her  businesa  The  will  was 
properly  executed  at  the  home  of  a  distant  relative  of  the  daugh- 
ter's husband,  neither  she  nor  her  husband  being  in  the  room  at 
the  time,  though  in  the  house:  and  after  being  signed,  it  was  left 
on  the  table  until  taken  by  the  son-in-law.  Prior  to  its  execution 
testatrix  made  declarations  that  the  paper  was  her  will,  put  in 
form  by  her  son-in-law  and  then  copied  by  her.  She  was  then  in 
good  spirits,  and  took  a  lively  interest  in  everything  about  her. 
with  nothing  to  indicate  she  did  not  fully  realize  the  importance 
of  her  action.  There  was  evidence  of  her  declarations  that  she  in- 
tended her  daughter  to  have  the  largest  share  of  her  estate,  that 
she  had  promised  her  son  not  to  make  any  will,  and  that  by  subse- 
quent declarations  she  was  fully  conscious  of  having  made  the 
will.  There  was  conflicting  evidence  as  to  her  mental  capacity. 
In  a  contest  over  the  probate  of  such  will  findings  that  the  will 
was  not  invalid  because  of  the  undue  influence  of  the  daughter  are 
held  not  against  the  clear  preponderance  of  the  evidenca 
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Appeal  from  a  judgment  of  the  circuit  court  for  Rock 
county :  B.  F.  Dunwiddib,  Circuit  Judge.    Affirmed. 

Proceedings  to  contest  the  probate  of  a  will.  The  testa- 
trix, Rebecca  Morgan,  was  eighty-four  years  of  age  at  the 
time  she  made  her  will,  and  was  living  with  her  daughter, 
Charlotte  M.  Goodrich.  The  evidence  tended  to  show  the 
following:  Mrs.  Morgan  turned  naturally  and  successfully 
to  her  daughter  for  a  home  and  care  in  her  old  age.  She 
had  several  grown-up  grandchildren  with  whom  she  asso- 
ciated very  little  during  the  years  immediately  preceding 
the  making  of  the  will.  She  had  a  son,  William,  living 
near  by.  The  will  purported  to  finally  dispose  of  her  entire 
possessions,  consisting  of  about  $12,000  in  value.  She  gave 
to  the  grandchildren  and  their  mother  |100  each.  She 
divided  the  balance  of  her  property  into  three  parts,  giving 
one  third  to  her  son  William,  and  the  residue  to  her  daugh- 
ter Mr%.  Ooodrich.  The  testatrix  had  strong  affection  for 
all  of  her  children  and  grandchildren,  but  the  daughter, 
Charlotte^  was  her  main  dependence  for  care  in  her  old  age, 
and  she  so  regarded  her  situation  at  the  time  the  will  was 
made  and  for  a  considerable  period  preceding  that  event. 
She  lived  about  four  years  after  the  will  was  made.  She 
attended  in  whole  or  in  part  to  her  own  business  prior  to  the 
making  of  the  will  and  thereafter.  The  will  was  executed 
at  the  house  of  W.  H.  Greenman,  a  distant  relative  of  Ezra 
Goodrich,  husband  of  Charlotte  M,  Ooodrich,  where  the 
Goodriches  and  testatrix  went  by  invitation.  The  home  of 
the  Greenman  family  was  situated  about  three  miles  from 
that  of  the  Goodrich  family.  The  instrument  was  drafted 
by  Ezra  Goodrich  and  copied  by  Mrs.  Morgan.  It  was  taken 
by  Mr.  Goodrich  to  the  place  of  execution.  It  was  there 
produced  and  handed  to  Mrs.  Morgan.  Neither  Mr.  nor 
Mrs.  Goodrich  was  in  the  room  when  the  instrument  was 
executed.  Mrs.  Morgan  announced  that  the  paper  was  her 
will  and  that  it  had  been  put  in  form  for  execution  by  Mr. 
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Goodrich  and  then  copied  by  her.  The  only  persons  present 
at  the  time,  besides  the  testatrix,  were  Mr.  and  Mrs.  Green- 
man  and  Mrs.  Greenman's  mother.  Mrs.  Morgan  placed 
the  instmment  on  the  table  and  signed  it  in  a  firm  hand  for 
a  person  of  her  age,  though  the  writing  does  not  indicate  as 
mnch  deliberation  as  her  writing  in  the  body  of  the  instm- 
ment. There  was  no  indication  but  that  she  fully  realized 
the  importance  of  her  action.  The  witnesses  signed  the  in- 
strument at  her  request,  each  signing  in  the  presence  of  the 
other  and  in  the  presence  of  the  testatrix.  The  paper  was 
then  left  on  the  ta^^le  and  was  subsequently  taken  by  Mr. 
Goodrich.  Mr.  Goodrich  and  his  wife  each  made  a  will  on 
the  same  occasion.  In  the  will  of  the  latter  the  grand- 
children were  provided  for.  Prior  to  the  execution  of  the 
will  the  testatrix  made  some  declarations  to  the  effect  that 
she  intended  the  greater  part  of  her  property  for  Mrs.  Good/- 
richj  and  at  other  times  indicated  that  all  her  children  would 
be  treated  alike.  On  the  day  the  will  was  executed  she  was 
in  good  spirits  and  took  a  lively  interest  in  everything  about 
her,  indicating  clear  mental  conceptions  of  everything  that 
came  under  her  observation  and  would  naturally  interest  a 
person  circumstanced  as  she  was  if  in  a  normal  condition. 
She  was  in  fair  health  for  a  person  of  her  age.  The  son 
William  did  not  want  his  mother  to  make  a  will.  He  im- 
portuned her  not  to  do  so,  and  she  said  she  would  not.  Such 
occurrences  took  place  after  the  will  was  in  fact  made. 
Noth withstanding  declarations  of  the  testatrix  as  indicated, 
she  made  other  declarations  indicating  full  consciousness  of 
the  fact  that  she  had  made  a  will.  There  was  considerable 
opinion  evidence  that  the  testatrix  was  not  of  sound  and  dis- 
posing mind  when  the  will  was  made,  based  mostly  on  indi- 
cationsof  momentary  forgetfulness,  inability  to  intelligently 
place  value  upon  property,  and  childishness.  There  was  op- 
posing opinion  evidence,  and  evidence  of  many  facts  indi- 
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eating  mental  soundness  of  the  testatrix  both  before  and 
after  the  will  was  made. 

The  cause  was  submitted  to  a  jury  for  an  advisory  ver- 
dict, which  resulted  in  findings  of  fact  in  favor  of  the  valid- 
ity of  the  will.  The  trial  court  adopted  such  findings  and 
judgment  was  rendered  accordingly. 

For  the  appellants  there  were  briefs  by  John  Cunning- 
ham and  Smith  <Sk  Pierce^  and  oral  argument  by  Mr.  Cun- 
ningham, and  Mr,  William,  Smith,. 

E.  D.  McOoman^  attorney,  and  M,  O.  Jeffris^  of  counsel, 
for  the  respondent 

Marshall,  J.  An  examination  of  the  record  satisfies  ua 
that  the  lower  court  was  guided  throughout  the  trial  of  this 
case  by  correct  rules  of  law  in  weighing  the  evidence  and 
deciding  the  issues  of  fact.  There  is  no  serious  contention 
to  the  contrary,  but  it  is  insisted  that  the  findings  are  against 
the  clear  preponderance  of  the  evidence,  especially  on  the 
issue  of  whether  the  chief  beneficiary,  Charlotte  M,  Good- 
rich^ and  her  husband  were  so  far  instrumental  in  causing 
the  will  to  be  made  that  it  was  not  the  expression  of  the 
mind  of  the  testatrix.  It  seems  that  we  would  not  be  jus- 
tified in  reviewing  the  evidence  in  detail  in  this  opinion,  by 
pointing  out  or  quoting  in  substance  those  parts  thereof 
that  support  the  findings  so  as  to  demonstrate  their  correct- 
ness, and  that  they  are  sufSciently  supported  to  at  least 
preclude  any  disturbance  thereof  under  the  rules  as  to  the 
status  of  such  findings  in  this  court.  The  principles  to  be 
kept  in  view  in  weighing  evidence  of  the  character  pro- 
duced in  this  case,  and  the  probative  force  of  particular  cir- 
cumstances which  such  evidence  tends  to  establish,  have 
been  so  many  times  considered  that  it  is  useless  to  attempt 
to  add  anything  new  that  will  be  of  value  to  the  profession 
or  the  courts.  So  there  is  no  call  for  us  to  say  more  than 
to  announce  the  conclusion  that  has  been  arrived  at,  namely,. 
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that  the  record  does  not  show  that  the  findings  of  fact  are 
against  the  clear  preponderance  of  the  evidence,  hence  that 
the  judgment  must  be  affirmed. 
By  the  Court, —  So  ordered.  i 

A  motion  by  appellants  to  modify  judgment  and  man- 
date so  as  to  direct  that  statutory  costs  of  appellants  and 
respondents  be  paid  out  of  the  estate  was  denied  May  21, 
1901. 


MoNBOB  Watkb  Wobks  Oompany,  Appellant,  vs.  Oitt  of 

MoKBOE,  Respondent. 

Mardk  19  —  AprU  9, 1901. 

Munieipal  corporations:  Waterworks:  ContrcMts:  Exclusive  franchise: 
Ultra  viree:  Exemption  from,  taxation:  Ordinance:  Dejiniteness: 
Waiver:  Estoppel:  Appeal  from  disallouxince  by  council:  Evidence: 
Custom, 

Tu  The  fact  that  a  contract  between  a  city  and  a  water  company  is 
ultra  vires  in  so  far  as  it  grants  an  ezclusive  franchise  is  not  avail- 
able as  a  defense  in  an  action  by  the  water  company  to  recover 
back  taxes  alleged  to  have  been  levied  and  collected  in  violation 
of  said  contract.  [Whether  in  the  absence  of  legislative  ^rant  a 
city  has  power  to  grant  exclusive  franchises,  not  determined.] 

2w  A  provision  in  such  contract  that  the  city  should  pay  for  water  for 
municipal  purposes  a  sum,  in  addition  to  hydrant  rentals,  equal 
to  the  amount  of  all  taxes  levied  on  certain  parts  of  the  company's 
plant,  expressly  contemplates  the  payment  of  taxes,  and  is  there- 
fore not  invalid  as  an  exemption  from  taxation. 

a  A  provision  in  a  contract  between  a  city  smd  a  water  company  that 
the  former  should  pay,  in  addition  to  hydrant  rentals,  a  sum  equal 
to  the  amount  of  all  taxes  assessed  on  such  portions  of  the  plant  as 
were  located  on  streets  and  public  grounds,  is  hdd  incapable  of  en- 
forcement, since  taxes  must  be  assessed  in  a  lump  sum  on  all  the  proi> 
erty  of  such  a  company,  including  its  franchises,  and,  by  the  terms 
of  the  contract^  no  satisfactory  basis  of  apportionment  is  furnished. 

4  Where  for  over  six  years  a  city  paid  a  water  company  the  semi- 
annual hydrant  rentals  due  under  its  contract,  and  made  no  com- 
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plaint  as  to  the  character  of  the  Bervices  rendered,  although  it  had 
full  knowledge  of  the  imperfect  character  thereof,  such  conduct 
amounts  to  a  waiver  of  a  known  right,  and  precludes  the  city  from 
recovering  damages  based  on  such  insufficient  service. 

JS.  Where  the  service  to  be  performed  is  continuous,  and  its  proper  per- 
formance is  a  condition  precedent  to  a  right  of  action,  and  the 
act  as  performed  is  defective  and  imperfect,  if  the  adverse  party 
takes  no  objection  to  the  manner  of  its  perform)Etnce,  but  pays  the 
stipulated  price,  he  cannot  afterwards  be  permitted  to  reclaim  the 
rights  he  has  thereby  waived. 

^  Sec.  48,  ch.  238,  Laws  of  1882,  provides  that  when  a  claim  has  been 
disallowed  by  the  common  council  of  the  city  of  Monroe  and  an 
appeal  taken,  such  appeal  shall  be  tried  in  the  same  manner  as 
appeals  from  justices  of  the  peace;  and  sec.  8708,  Stats.  1898,  pro- 
vides that  certain  actions  appealed  from  justices  of  the  peace  shall 
be  tried  in  the  appellate  court  as  actions  originally  brought  therein. 
HeUl,  that  when  the  conditions  on  an  appeal  from  the  action  of  the 
city  council  are  such  that  a  new  trial  in  the  circuit  court  is  allowed, 
it  is  permissible  to  interpose  a  proper  counterclainL 

7.  Where  a  water  company  brought  an  action  against  a  city,  and  the 
city  set  up  a  counterclaim  for  inadequate  service  at  fires,  the  ad- 
mission of  evidence  of  inadequate  service  prior  to  the  date  from 
which  recovery  was  sought,  and  also  after  the  action  was  brought, 
cannot  be  justified  on  the  ground  that  it  showed  habit,  or  custom,  or 
course  of  conduct  existing  for  a  long  time,  it  appearing  from  the 
city's  bill  of  particulars  that  for  a  portion  of  those  times  no  serious 
complaint  was  made. 

Appeal  from  a  judgment  of  the  circuit  court  for  Green 
■county:  B.  F.  Dunwiddie,  Circuit  Judge.     lieveraed. 

In  the  year  1889  the  common  council  of  the  city  of  Mon- 
roe granted  a  franchise  to  construct  and  operate  a  system 
of  waterworks  in  said  city  to  one  W.  H.  Wheeler,  granting 
an  exclusive  right  for  a  period  of  twenty  years.  The  ordi- 
nance granting  the  franchise  prescribed  at  length  and  with 
particularity  the  kind  of  plant  that  should  be  erected,  the 
kind,  size,  and  number  of  miles  of  pipe  that  should  be  used, 
the  manner  in  which  it  should  be  laid,  the  number  of  hy- 
drants for  fire  protection,  and  how  they  were  to  be  located, 
with  many  other  conditions  deemed  necessary  for  its  instal- 
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lation.  The  grantee  agreed  to  keep  the  hydrants  supplied 
with  water  for  fire  service  day  and  night,  and  keep  them  in 
good  order.  The  city  agreed  to  pay  for  such  fire  protection 
$4,500  in  semi-annual  instalments  on  1st  days  of  February 
and  August  of  each  year.  The  city  was  also  to  have  the 
free  use  of  hydrants  for  flushing  gutters  and  sewers,  and 
free  water  for  public  schools  and  other  city  buildings,  for 
certain  drinking  fountains,  and  for  sprinkling  purposes.  In 
consideration  for  such  service  the  city  also  agreed  "  to  pay 
each  year  to  said  grantee,  in  addition  to  the  hydrant  rentals 
herein  specified,  a  sum  equal  to  the  amount  of  state,  county, 
and  city  taxes  which  may  be  levied  upon  such  portions  of 
said-^waterworks  plant  as  is  located  on  the  streets  and  pub- 
lic grounds."  Certain  rates  of  charges  were  fixed  for  pri- 
vate consumers.  Tests  for  a  water  supply  were  to  be  made 
and  approved  by  the  city,  and  before  the  works  wei*e  ac- 
cepted the  plant  was  required  to  meet  certain  conditions 
prescribed.  The  ordinance  contained  other  details  of  no 
importance  in  this  litigation.  The  ordinance  was  accepted 
by  Wheeler,  and  afterwards  the  plaintiff  corporation  was 
organized,  which  succeeded  to  his  rights.  The  system  wa& 
duly  built,  tested,  and  accepted.  The  pumping  station 
was  located  on  certain  lots  owned  by  the  company.  The 
standpipe  was  located  in  the  city  park,  and  the  pipes,  hy- 
drants, and  fountains  were  distributed  in  the  streets  and 
public  grounds.  From  year  to  year  down  to  the  time  of 
the  commencement  of  this  action,  the  city  has  paid  the  serai- 
annual  instalments  for  hydrant  rentals  as  they  became  due 
without  protest.  During  the  years  1890  to  1896,  inclusive, 
the  city  levied  taxes  only  on  the  real  estate  upon  which  the 
pumping  station  was  located,  the  annual  valuation  being 
$4,000,  except  in  the  year  1894  the  value  was  increased  to 
$4,500,  and  in  1895  to  $6,000.  In  1898  the  city  assessed  the 
entire  system^  including  franchises,  rights,  privileges,  real 
estate,  pipes,  hydrants,  etc.,  at  the  gross  sum  of  $30,000,. 
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against  which  a  tax  was  levied  amounting  to  $642.08,  which 
sum  the  water  company  was  required  to  and  did  pay. 
Thereafter,  basing  its  right  upon  that  portion  of  the  ordi- 
nance above  quoted,  the  plaintiff  presented  a  claim  to  the 
city  council,  claiming  that  its  real  estate  was  about  one  sixth 
of  the  whole  value  of  the  system  of  waterworks,  and  that 
the  portion  in  the  streets  and  public  grounds  was  five  sixths, 
and  demanding  that  the  city  pay  in  the  sum  of  |535.05,  as 
being  the  proper  portion  of  the  taxes  levied  as  aforesaid. 
The  claim  was  disallowed,  and  an  appeal  was  taken  to  the 
circuit  court.  That  court  directed  an  issue  to  be  made  by 
complaint  and  answer.  The  plaintiff  filed  a  complaint,  set- 
ting out  the  facts  substantially  as  stated.  The  answer  con- 
tained sundry  admissions  and  denials,  with  allegations  that 
the  stipulations  in  the  ordinance  regarding  the  payment  of 
a  sum  by  the  city  equivalent  to  the  taxes  on  that  part  of  its 
plant  on  the  streets  and  public  grounds  was  tantamount  to 
and  was  an  agreement  to  exempt  said  property  from  taxa- 
tion, and  therefore  void ;  tbat  it  was  impossible  to  deter- 
mine or  apportion  the  values  of  the  different  portions  of 
said  plant,  but,  on  the  contrary,  the  plant  was  entire  and 
inseparable  and  must  be  treated  as  an  entirety  for  the  pur- 
pose of  taxation ;  tbat  the  attempt  to  grant  an  exclusive  fran- 
chise was  contrary  to  public  policy  and  void.  It  then  set  up 
a  counterclaim,  claiming,  among  other  things,  that  during 
the  six  years  last  past  the  plaintiff  had  neglected  to  provide 
modern  appliances  and  to  adopt  proper  means  to  secure 
direct  fire  pressure  in  cases  of  fires,  and  had  so  mismanaged 
its  works  and  neglected  to  keep  its  hydrants  in  order  that 
at  a  number  of  fires  mentioned  the  fire  pressure  was  wholly 
inadequate,  and  the  said  system  afforded  no  protection  to 
the  property  of  the  city,  and  in  consequence  thereof  prop- 
erty of  the  citizens  of*  the  city  had  been  destroyed  of  the 
value  of  $20,000,  for  which  they  had  no  remedy  under  the 
laws  of  this  state;  tbat  the  standpipe  was  of  inadequate  ca- 
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pacity  and  not  properly  equipped  or  kept  in  repair,  direct 
pressure  was  not  secured  until  after  great  delay,  and  gen- 
erally the  plant  was  carelessly  and  negligently  handled. 
There  being  no  other  system  in  the  city,  rents  had  been 
paid  although  the  value  of  the  service  rendered  did  not  ex- 
<;eed  $2,000  per  year.  Damages  to  the  amount  of  $15,000 
were  demanded.  A  motion  to  strike  out  the  counterclaim 
was  denied!  A  reply  was  served,  consisting  of  denials  and 
^tn  allegation  of  voluntary  payment  of  rentals  with  full 
knowledge  of  the  facts.  A  bill  of  particulars  was  filed  by 
defendant,  which  set  out  in  detail  its  grievances. 
The  jury  rendered  the  following  special  verdict: 

"  (1)  W  hat  is  the  relative  value  of  that  portion  of  the  water- 
works plant  of  the  plaintiff  located  in  the  streets  and  pub- 
lic grounds  of  the  defendant,  as  compared  with  the  value  of 
the  whole  of  said  waterworks  plant  ?  A,  Eighty-three  per 
cent. 

^*(2)  Did  the  plaintiff,  during  the  six  years  prior  to 
February  7, 1900,  furnish  to  the  city  of  Monroe  such  a  sup- 
ply of  water  and  such  pressure  as  were  reasonably  adequate 
for  the  extinguishment  of  fires,  if  properlv  used  by  the  city  ? 
A.  No. 

"  (3)  In  case  your  answer  to  the  last  question  is  *  No,'  you 
may  state  what  the  difference  is  between  the  value  of  the 
supply  of  water  and  pressure  actuallv  furnished  to  the  city 
by  the  plaintiff,  and  that  which  should  have  been  furnished 
on  the  basis  of  the  contract  price,  in  order  to  afford  reason- 
ably adequate  protection  from  fire.  A.  $326.40  yearly  for 
six  years,—  $1,958.40." 

Plaintiff's  motion  for  a  new  trial  was  denied,  and  de- 
fendant's motion  for  judgment  was  granted.  Judgment 
was  accordingly  entered  on  defendant's  counterclaim  for 
$1,958.40  damages,  besides  costs,  and  the  plaintiff's  cause 
of  action  was  dismissed.    Plaintiff  appeals. 

For  the  appellant  there  were  briefs  by  Jackson  c&  Jack- 
son and  jP.  J.  Clawson^  and  oral  argument  by  ^.  ^.  Jack- 
son and  M.  O.  Jeffris. 

For  the  respondent  there  was  a  brief  by  Collin  W.  Wright 
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and  JoneB  &  Stevens^  and  oral  argament  by  J?.  TT.  Jones. 
To  the  point  that  by  the  overwhelming  weight  of  authority 
municipalities  have  no  implied  power  to  grant  exclusive 
privileges  to  corporations  of  the  character  of  waterworks 
companies,  they  cited  OreenviUe  W.  W.  Co.  v.  OreenviUe^  7 
So.  Rep.  409;  lUinois  T.  <&  S.  BcmJc  v.  Arkansas  (My  W. 
Co.  67  Fed.  Rep.  196,  200;  Davenport  v.  Eleinschmidt,  8 
Mont.  467;  Brenkamt  v.  Brenham  W.  Go.  67  Tex.  542;  Zong 
V.  Dvluth,  49  Minn.  280;  Smith  v.  Westerly,  19  R.  I.  437; 
Oas  Co.  V.  Parkersburg^  30  W.  Va.  435;  State  ex  rd  AtPy 
Gen.  V.  Cincinnati  G.  L.  d:  C  Co.  18  Ohio  St.  262,  291 ; 
Richmond  C  G.  L.  Co.  v.  Middletotiy  59  N.  Y.  228 ;  Appeal 
of  MeadviUe  F.  G.  L.  Co.  4  Atl.  Rep.  733;  Saginaw  G.  L. 
Co.  V.  Saginaw,  28  Fed.  Rep.  529,  535 ;  New  Orleans  C.  B. 
Co.  V.  Crescent  C.  R.  Co.  12  Fed.  Rep.  308;  Jackson  C. 
H.  R.  Co.  V.  Interstate  R.  T.  Co.  24  Fed.  Rep.  306,  310; 
Davis  V.  New  York,  14  N.  Y.  506;  Milhau  v.  Sharp,  27 
N.  Y.  611;  Montjoy  v.  PiUow,  64  Miss.  705;  3Iintum  v. 
Larue,  23  How.  435 ;  Flynn  v.  Utile  Falls  E,  db  W.  Co.  74 
Minn.  180;  Goose  R.  Bank  v.  Willow  Lake  S.  Tp.  1  N.  Dak. 
26;  Smith  v.  Newburgh,  77  N.  Y.  130,  136;  McBriam,  v. 
Grand  Rapids,  56  Mich.  95;  Parr  v.  Greenhush,  72  N.  Y. 
463,  472;  Litchfield  v.  Ballon,  114  U.  S.  190,  192;  Thomas 
V.  Richmond,  12  Wall.  349 ;  Dillon,  Man.  Corp.  (4th  ed.), 
§  459  et  seq.;  Mies  W.  W.  Co.  v.  Niles,  59  Mich.  311. 

Baedeen,  J.  As  regards  the  plaintiff's  right  of  recovery, 
the  record  furnishes  no  information  as  to  the  grounds  upon 
which  it  was  denied.  The  argument  by  the  defendant  in 
this  court  is  that  the  ordinance  is  void  (1)  because  it  pur- 
ports to  create  an  exclusive  franchise  for  twenty  years; 
(2)  because  it  is  in  effect  an  agreement  to  exempt  plaintiff's 
property  from  taxation ;  (3)  because  that  part  of  it  sued  on 
is  so  indefinite  and  uncertain  as  to  furnish  no  basis  for  a  re- 
covery. 

1.  The  ordinance  in  question  gives  the  plaintiff  an  exclu- 
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fflve  right  to  erect,  maintain,  and  operate  a  system  of  water- 
works in  the  defendant  city  for  a  period  of  twenty  years. 
We  may  concede,  without  so  deciding,  that  as  a  rale  the 
legislature  alone  has  the  power  to  make  exclusive  grants  of 
this  character,  and  that  this  power  does  not  exist  in  the  city 
unless  expressly  granted  to  it  by  its  charter  or  some  law  of 
the  state.  Our  attention  has  not  been  called  to  any  such 
grant  of  power,  and  we  may  assume  that  it  does  not  exist 
The  city  had  authority  from  the  legislature  to  grant  a  fran- 
chise to  a  person  or  corporation  to  furnish  it  and  its  inhab- 
itants with  water.  If  it  had  no  right  to  make  the  grant 
exclusive,  it  was  at  most  ultra  vires.  The  plaintiff  has  ac- 
cepted the  grant.  It  has  constructed  an  expensive  system 
of  waterworks.  For  over  eight  years  the  city  has  been  the 
recipient  of  substantial  benefits  thereunder,  and  from  year 
to  year  has  paid  its  rental  dues.  The  exclusiveness  of  the 
right  to  use  the  streets  was  granted  for  the  sole  benefit  of 
the  water  company.  If  it  does  not  receive  this  benefit,  the 
city  loses  nothing.  Quoting  from  the  opinion  of  Judge 
Sanbokn  in  a  similar  case  {Illinois  T.  <&  S.  Bank  v,  Arkan- 
sas City,  76  Fed.  Rep.  271) : 

^'  The  ^rant  of  this  exclusive  right  was  neither  immoral  nor 
illegal.  It  was  merely  vUra  vires.  We  know  of  no  rule  of  law 
or  morals  which  relieves  the  recipient  of  the  substantial  ben- 
efits of  a  partially  executed  contract  from  the  obligation  to 
perform  or  pay  that  part  of  the  consideration  which  he  can 
perform  or  pay,  because  the  performance  of  an  insignificant 
portion  of  it  is  beyond  his  powers.  On  the  other  hand,  the 
true  rule  is,  and  ought  to  be,  the  converse  of  that  proposi- 
tion. It  is  that  when  a  part  of  a  divisible  contract  is  ultra 
vires,  but  neither  malum  in  se  nor  m^alum,  prohibitum^  the 
remainder  may  be  enforced,  unless  it  appears  from  a  con- 
sideration of  the  whole  contract  that  it  would  not  have  been 
made  independently  of  the  part  which  is  void," — citing 
Oregon  S.  N.  Co.  v.  Winsor,  20  Wall.  64;  Reagan  v.  Farm- 
ers' L.  &  T.  Co.  154  U.  S.  362 ;  Western  Union  Tel.  Co.  v. 
B.  &  S.  W.  jR.  Co.  11  Fed.  Eep.  1 ;  Saginaw  G.  L.  Co.  v.  Sag^ 
inaw,  28  Fed.  Rep.  529. 
voi*  no— 2 
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The  supreme  court  of  Iowa  carry  the  rule  so  far  as  to  say 
that  the  validity  of  an  ordinance  giving  the  exclusive  priv- 
ilege for  a  term  of  years  of  laying  water  pipes  in  the  streets, 
etc.,  can  be  contested  only  by  some  other  company  or  indi- 
vidual afterwards  claiming  such  right.  Chromt  v.  Davenportj 
36  Iowa,  396.  Whatever  the  true  rule  may  be,  the  discus- 
sion of  the  point  at  issue  in  the  case  in  76  Fed.  Bep.  271, 
meets  every  argument  urged  here,  and  most  clearly  demon- 
strates that  the  city  is  in  no  position  to  avail  itself  of  the 
objection  urged. 

2.  Does  the  ordinance  amount  to  an  agreement  to  exempt 
the  plaintiff's  property  from  taxation?  An  agreement  tor 
immunity  from  taxation  will  not  be  recognized,  unless 
couched  in  terms  too  plain  to  be  mistaken.  Chicago^  B,  dk 
K.  C.  R.  Co.  V.  Ovffey,  120  U.  S.  669.  Where,  however,  the 
agreement  is  express,  and  the  intention  evident,  to  exempt 
property  and  release  it  from  tax  burdens,  it  is  void  and  will 
not  be  enforced.  LitUe  FaUa  E,  dk  W.  Co.  v.  Little  FaUsy 
74  Minn.  197;  State  v.  H.  <&  St.  J.  R.  Co.  75  Mo.  208.  Many 
other  cases  might  be  added,  but  the  rule  is  so  generally 
recognized  that  further  citation  is  not  necessary.  The  rule 
is  equally  well  established  that  it  is  competent  for  a  city 
and  a  company  to  agree  that,  as  the  price  of  services  to  be 
rendered,  the  city  will  pay  a  sum  equal  to  the  amount  of 
municipal  taxes  to  be  levied.  Ludington  W.  S.  Co.  v.  Ladr 
ingtouy  119  Mich.  480;  Cartersville  L  O.  &  W.  Co.  v.  Carters- 
vUlej  89  Ga.  683 ;  Chant  v.  Davenport,  36  Iowa,  397.  Of 
course,  it  must  appear  that  the  sum  so  stipulated  to  be  paid 
is  a  fair  and  just  allowance  to  compensate  for  the  actual 
value  of  the  services  to  be  rendered,  and  that  the  stipula- 
tion is  honafde,  and  not  in  the  nature  of  an  evasion  of  the 
law  against  exemption  from  taxes.  The  stipulation  in  this 
case  is  not  subject  to  this  objection.  The  water  company 
agrees  to  furnish  water  for  flushing  gutters  and  sewers;  also 
for  school  and  public  buildings,  drinking  and  display  foun- 
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tains,  and  for  sprinkling  streets  in  the  business  portion  of 
the  city.  In  consideration  thereof,  the  city  is  to  pay  annu- 
ally a  sam  equal  to  certain  taxes  to  be  levied.  There  is 
nothing  in  this  arrangement  that  we  can  perceive  suggest- 
ing any  exemption  from  assessment  or  taxation.  On  the 
contrary,  it  expressly  contemplates  the  levy  of  a  tax,  and 
provides  merely  that,  in  addition  to  hydrant  rents,  the  city 
shall  pay  a  varying  sum  for  the  other  services  mentioned. 
If  the  agreement  is  sufficiently  definite  to  be  enforced,  no 
reason  is  apparent  why  the  city  should  not  live  up  to  its 
agreement. 

3.  Is  the  part  of  the  ordinance  sued  upon  sufficiently  defi- 
nite that  it  may  be  enforced?  The  clause  in  question  reads 
as  follows: 

"  The  city  agrees  to  pay  each  year  to  said  mintee,  in  ad- 
dition to  the  hydrant  rentals  herein  stipulated,  a  sum  equal 
to  the  amount  of  state,  county,  and  city  taxes  which  may  be 
levied  upon  such  portion  of  said  waterworks  plant  as  is  lo- 
cated on  the  streets  and  public  grounds." 

Up  to  the  year  1898  taxes  were  levied  only  upon  the  real 
estate  and  pumping  station,  at  a  valuation  varying  from 
$4,000  to  $6,000.  That  year  the  assessor  assessed  all  the 
franchises,  rights  and  privileges,  real  estate,  machinery, 
standpipe,  water  mains,  hydrants,  fountains,  and  all  other 
property  of  the  company  as  an  entirety,  at  a  lump  sum  of 
$30,000.  This  was  done,  presumably,  in  pursuance  of  the 
law  as  established  by  this  court  in  the  cases  of  YeUow  River 
Imp.  Co.  V.  Wood  Co,  81  Wis.  664;  FondduLacW.  Co,  v.  Fond 
du  Lac^  82  Wis.  322;  and  State  ex  rd,  Milwaukee  St,  R,  Co,  v, 
Anderson^  90  Wis.  550,  which  was  later  confirmed  by  distinct 
legislative  enactment.  Sec.  1037a,  Stats.  1898.  These  cases 
recognized  the  fact  that  franchises  are  property,  and  possess 
a  value  capable  of  being  estimated,  and  are  liable  to  taxa- 
tion in  the  place  where  the  corporation  does  business,  and 
may  be  assessed  for  that  purpose  as  a  part  of  the  aggregate 
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corporate  property.    That  was  done  in  this  case,  and  no 
contest  is  made  as  to  the  practical  plan  adopted.    The  fact 
that  such  franchises  and  privileges  are  of  substantial  value, 
and  were  included  in  the  aggregate  valuation  of  plaintiflf's 
property,  does  not  seem  to  have  been  appreciated  or  con- 
sidered on  the  trial  of  this  case.    Testimony  was  offered  as 
to  the  relative  value  of  that  portion  of  the  waterworks  plant 
located  in  the  streets  and  public  grounds,  as  compared  with 
the  value  of  the  whole  plant,  regardless  of  the  value  of 
plaintiff's  franchises,  and  the  jury  found  such  relative  value 
to  be  eighty-three  per  cent.    It  is  upon  this  foundation  that 
plaintiff  insists  upon  a  right  of  recovery.    Obviously  this 
contention  cannot  be  sustained.    Such  a  basis  of  division 
would  be  false  and  unjust.    The  original  agreement  was 
evidently  based  upon  the  theory  that  the  company's  property 
was  divisible  —  separable — for  the  purposes  of  taxation. 
Under  the  present  rule  of  assessment,  no  taxes  are  or  can 
be  separately  levied  on  that  portion  of  the  plant  situated  in 
the  streets.    We  have  no  right  to  say,  or  permit  the  plaintiff 
to  say,  that  the  intention  was  to  require  the  city  to  pay 
according  to  the  relative  value  of  the  different  portions  of 
the  plant,  independent  of  the  franchise  interest.    The  diflS- 
culty  of  arriving  at  any  satisfactory  basis  of  apportionment 
according  to  the  terms  of  the  ordinance,  in  view  of  the  rule 
of  assessment,  seems  insuperable.     It  arises  from  the  diffi- 
culty of  separating  the  property  of  the  corporation  from  its 
franchises.     This  difficulty  is  noted  and  commented  upon  in 
Chicago^  M.  dk  St.  P.  R.  Oo.  v.  Milwaukee^  89  Wis.  606,  and 
State  ex  rel.  Milwaukee  St.  li.  Co.  v.  Anderson^  supra.    To 
adopt  the  rule  contended  for  would  be  to  make  for  the  par- 
ties a  scheme  they  did  not  make  for  themselves.    As  at 
present  advised,  we  see  no  basis  furnished  by  the  ordinance 
authorizing  its  enforcement  as  to  the  part  in  question.     See 
Detroit  Citizens^  St.  H.  Co.  v.  ComTnon  Council  of  Detroit 
(Mich.),  85  N.  W.  Rep.  96. 
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We  now  come  to  the  qaestion  of  the  defendant's  oounter- 
claim.  It  is  based  entirely  upon  the  alleged  failure  of  the 
company  to  furnish  adequate  fire  pressure  in  times  of  fires 
during  the  six  years  immediately  preceding  the  commence- 
ment of  this  action.  The  jury  found  that  the  difference  in 
value  between  the  supply  furnished  and  that  which  should 
have  been  furnished  was  $326.40  for  each  year.  The  plaint- 
iff urgently  insists  that  under  the  circumstances  in  proof  no 
recovery  can  or  should  be  permitted  on  behalf  of  the  city. 
This  is  based  upon  the  admitted  facts,  among  other  things, 
that  the  plant  was  constructed  according  to  the  require- 
ments of  the  ordinance  and  was  accepted  by  the  city,  and 
that  services  had  been  continuously  rendered  and  regularly 
paid  for  without  objection  or  protest.  The  obligation  of 
the  company  was  to  furnish  the  city  with  water,  accompa- 
nied with  the  service  and  use  of  its  plant  in  a  particular 
way.  Its  duty  required  it  to  keep  its  plant  in  reasonably 
good  repair,  to  use  reasonable  diligence  in  keeping  its  appli- 
ances and  agencies  in  readiness  for  emergency  use,  and  to 
furnish  such  fire  pressure  as  might  reasonably  be  expected 
from  the  character  of  the  plant,  size  of  pipes,  and  the  like. 
The  only  complaint  made  against  the  company  was  that,  in 
case  of  a  few  fires,  instanced  by  the  witnesses,  there  was 
some  delay  in  securing  fire  pressure,  and  at  times,  in  their 
opinion,  the  pressure  was  not  sufficiently  strong,  or,  as  found 
by  the  jury,  not  "  reasonably  adequate  for  the  extinguish- 
ment of  fires."  In  other  words,  the  ground  of  complaint 
arose  from  failure  to  render  service  in  the  way  pointed  out 
in  the  ordinance.  The  alleged  delinquency  arose,  not  from 
that  portion  of  the  service  here  sought  to  be  enforced,  but 
from  past  services  which  had  been  accepted  and  paid  for  in 
semi-annual  instalments.  The  right  of  the  city  to  recover 
is  not  based  upon  any  loss  or  damage  to  city  property,  nor 
is  it  alleged  or  proven  that  it  ha^  suffered  any  direct  pecun- 
iary injury.    Its  claim  is  based  entirely  upon  the  alleged 
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inadeqaacy  of  the  service  rendered.  It  is  shown  concla- 
sively  that  the  city  knew  of  such  imperfect  service  at  the 
time  so  rendered,  and  also  when  called  upon  to  pay  the  bills 
presented.  It  never  gave  official  notice  or  made  any  claim 
that  such  services  were  not  performed  in  accordance  with  the 
ordinance.  Regularly  each  six  months  it  paid  the  amount 
stipulated  without  protest,  and  as  in  full  settlement  of  six 
months'  service  theretofore  rendered.  It  knew  that  the 
company  claimed  full  performance.  The  character  of  the 
service  was  such  that,  if  notice  had  been  given  of  the  spe- 
cific ground  of  complaint,  it  could  easily  have  been  rem- 
edied. The  company  was  bound  to  reasonably  diligent 
service.  Notice  that  the  city  claimed  lack  of  diligence 
would  undoubtedly  have  spurred  the  company*  to  greater 
promptness.  If  the  pressure  was  not  deemed  adequate,  a 
suggestion  to  that  effect  would  have  commanded  immediate 
response.  The  machinery,  appliances,  and  agencies  in  use 
by  the  company  had  been  tested  and  accepted  by  the  city. 
If  the  city  claimed  that  other  or  better  means  should  have 
been  employed,  ordinary  good  faith  demanded  that  such 
claim  should  have  been  made  known  to  the  company.  From 
year  to  year  during  the  period  mentioned  the  company  per- 
formed its  service  under  the  belief  it  had  complied  with  its 
obligations,  and  each  recurring  six  months  the  city  paid  in 
full  therefor  without  protest  and  with  full  knowledge  of  the 
situation.  If  it  be  admitted,  as  is  held  in  some  of  the  cases 
elsewhere,  that  the  city  had  a  substantial  claim  for  damages 
which  it  might  enforce,  still  we  do  not  see  how  it  is  now  in 
a  position  to  do  so  in  this  case.  The  facts  show  as  clear  and 
distinct  a  case  of  waiver  as  could  well  be  imagined.  "  A 
waiver  is  the  intentional  relinquishment  of  a  known  right." 
28  Am.  &  Eng.  Ency.  of  Law,  526.  It  may  be  proved  by 
various  species  of  evidence, —  by  declarations,  by  acts,  or  by 
forbearance  to  act.  FisJihack  v,  Q.  TT.  Van  Duaen  <&  Co,  33 
Minn.  111.    The  notice  or  intention  of  an  act,  in  most  cases. 
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is  a  matter  of  inference,  to  be  deduced  with  more  or  less 
certainty  from  the  external  and  visible  acts  and  conduct  of 
the  party.  It  is  to  be  ascertained  and  interpreted  in  the 
light  of  the  accompanying  circumstances  of  the  particular 
transaction.  Traynor  v,  Johnson^  1  Head,  51.  It  may  be 
conceded  that  the  furnishing  of  water  in  accordance  with 
the  conditions  and  requirements  of  the  ordinance  was  a  con- 
dition precedent  to  the  right  of  the  company  to  demand 
payment  thefefor.  Where  the  service  to  be  performed  is 
continuous,  and  its  proper  performance  is  a  condition  prece- 
dent to  a  right  of  action,  and  the  act  as  performed  is  de- 
fective and  imperfect,  if  the  adverse  party  takes  no  objection 
to  the  manner  of  its  performance,  but  pays  the  stipulated 
price,  he  cannot  afterwards  be  permitted  to  reclaim  or  re- 
juvenate the  rights  thus  waived.  Especially  ought  this  to 
be  true  in  a  case  for  continuous  service  to  be  satisfied  by 
periodical  payments,  where  notice  of  the  claim  of  defective 
performance  would  probably  lead  to  a  correction  of  the 
alleged  defects  in  the  future.  This  rule  rests  upon  the  ground 
that  the  party  by  his  silence  has  misled  his  adversary,  and, 
not  having  spoken  when  he  ought,  shall  not  be  permitted 
to  speak  when  he  would.  See  Johnson  v.  Oppenheiin^  56 
N.  T.  280.  The  cases  where  the  doctrine  of  waiver  has  been 
invoked  are  numerous  and  varied.  In  Prussing  V.  Co,  'v. 
Meyer,  26  111.  App.  564,  a  master  credited  his  servant  with 
full  time  and  settled  with  him  on  that  basis,  giving  a  prom- 
issory note.  Suit  being  brought  on  the  note,  the  master 
sought  to  set  off  time  lost  by  the  servant.  This  right  was 
denied  on  the  ground,  among  others,  that  defendant  had 
waived  performance.  This  case  is  cited  and  approved  by 
this  court  in  Dickinson  v.  Norwegian  P.  Co.  101  Wis.  157, 
where  a  counterclaim  was  sought  to  be  enforced  for  time 
lost,  after  there  had  been  a  statement  of  account  and  a  settle- 
ment between  the  parties.  The  counterclaim  was  disallowed. 
Another  case  somewhat  more  remote  in  its  application  is 
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Baipe  v.  Oorrell,  105  Wis.  636.  A  coanterolaim  for  loss  of 
time  was  denied  enforcement,  and  the  principle  that,  if  one 
has  paid  money  to  another  without  mistake  or  fraud,  he 
cannot  reclaim  it,  was  invoked  and  applied.  Cases  sustain- 
ing this  rule  are  numerous,  many  of  which  are  cited  in  the 
t>rief  of  plaintiff.  The  following  in  this  state  are  in  point: 
V<m  Bv/ren  t>.  Downing^  41  Wis.  122;  Noyea  v.  StaU^  46  Wis. 
250 ;  OusUn  v.  Vfroqiuiy  67  Wis.  314.  See  Zooke  v.  Williamr 
dOThy  40  Wis.  377.  Defendant's  counterclaim  in  effect  seeks 
to  reclaim  such  parts  of  the  sum  it  has  paid  for  water  serv- 
ice as  it  believes  it  was  worth  less  than  the  stipulated  price. 
It  may  be  called  damages  or  any  other  name  of  like  im- 
port, yet  the  result  is  the  same.  It  is  nothing  more  nor 
less  than  a  reclamation  of  a  portion  of  the  stipulated  price, 
paid  voluntarily,  with  full  knowledge  of  the  facts  and  under 
such  circumstances  as  to  lead  the  plaintiff  to  believe  the 
transaction  to  be  a  settlement  of  its  claims.  Upon  either 
of  the  grounds  stated  we  are  convinced  that  the  defendant 
is  now  precluded  from  urging  an  afiSrmative  demand  against 
the  plaintiff  upon  the  alleged  cause  of  action  set  up  in  the 
answer.  In  reaching  this  conclusion  we  have  purposely 
omitted  to  consider  whether  the  relations  between  the  water 
company  and  city  are  such  that  the  latter  may  or  may  not, 
on  its  own  behalf,  institute  and  maintain  active  proceedings 
based  upon  such  relations.  We  have  proceeded  upon  the 
assumption  that,  if  it  could,  still  it  had  shown  no  right  to 
recovery.  Our  discussion  is  not  to  be  considered  either  as 
an  admission  or  denial  of  the  right. 

There  are  other  minor  questions  urged  against  defend- 
ant's recovery.  One  is  that  a  counterclaim  is  not  permis- 
sible in  cases  appealed  from  city  councils.  Sec.  48,  ch.  238, 
Laws  of  1882  (defendant's  charter),  provides  that,  when  a 
claim  has  been  disallowed  and  an  appeal  taken,  "  such  ap- 
peal shall  be  entered,  tried,  and  determined  in  the  same 
manner  as  appeals  from  justice  of  the  peace,"  etc.  Sec.  3768, 
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Stats.  1898,  provides  that  certain  actions  shall  be  tried  in 
the  appellate  coart  as  actions  originally  brought  there.  !No 
good  reason  is  perceived  why  a  proper  counterclaim  may 
not  be  interposed  in  cases  appealed  from  city  councils,  when 
the  conditions  are  such  that  a  new  trial  in  the  appellate 
court  is  permissible. 

Another  ground  of  complaint  is  that  evidence  was  ad- 
mitted of  inadequate  fire  pressure  at  fires  occurring  more 
than  six  years  prior  to  the  date  from  which  recovery  was 
sought,  and  also  after  the  controversy  had  gotten  into  court 
We  have  grave  doubts  of  the  admissibility  of  this  evidence. 
The  real  issue  was  the  manner  and  kind  of  service  furnished 
during  the  period  for  which  a  recovery  was  claimed.  Im- 
perfect service  or  want  of  due  diligence  at  other  times  would 
not  necessarily  sustain  the  cause  of  action  sought  to  be  en- 
forced, and  might  be  distinctly  prejudicial  to  the  other  side. 
Tt  cannot  be  justified  on  the  ground  of  showing  a  habit  or 
<justom  or  course  of  conduct  existing  for  a  long  time,  be- 
cause, according  to  the  bill  of  particulars,  there  was  a  pe- 
riod from  1891  to  1895  that  no  serious  complaint  was  made. 

The  other  objections  urged  are  not  of  sufficient  impor- 
tance to  require  attention. 

By  the  Court. —  The  judgment  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 
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115        »312    H^^™^^  ^^^  Others,  Respondents,  vs.  Jenson  and  another^ 
115        "647  imp.,  Appellants. 

March  £0-- April  9, 1901, 

Guardian  and  ward:  Mutual  benefit  societies:  Certificate:  Designor 
tion  of  henefldary:  Change:  Bylaws:  Evidence:  "  Family  ";  Wills: 
**  Estates  **:  Residuary  bequest:  Accounting:  Sureties:  Support  of 
wards:  **  Investments." 

L  Where  a  widow,  who  was  designated  in  a  certificate  of  membership 
in  a  mutual  benefit  society  as  trustee  for  certain  children  of  her 
husband,  was  appointed  guardian  of  such  children,  and  subse- 
quently received  the  proceeds  as  trustee,  the  ownership  thereof  by 
her  wards  being  clear  and  unambiguous,  she  is  liable  as  guardian 
from  the  time  the  money  was  paid  to  her. 

2.  "Where  in  an  application  for  insurance  in  a  mutual  benefit  society 
the  applicant  declared  his  wish  that  it  should  be  for  the  benefit  of 
his  **  estate,"  but  the  association  issued  and  he  accepted  a  certifi- 
cate which  agreed  that  the  association  should  pay  the  "  family  '* 
of  the  member,  the  contract  is  expressed  by  the  certificate,  and 
not  by  the  application. 

a  In  such  case,  the  proceeds  having  come  to  the  hands  of  the  execu* 
trix  of  the  member,  who  was  also  guardian  of  minor  members  of 
his  family,  she  is  chargeable  as  guardian  for  the  share  thereof  be- 
longing to  her  wards. 

4  In  the  absence  of  any  evidence  that  such  applicant  ever  designated 
any  beneficiary  other  than  his  *'  family  "  the  fact  that,  after  the 
certificate  was  issued,  the  by-laws  of  the  society  were  changed  so 
as  to  authorize  the  payment  to  any  designated  beneficiary,  instead 
of  limiting  payment  to  the  '*  family,"  is  immaterial. 

&  Where  a  certificate  of  membership  in  a  mutual  benefit  society  was 
payable  to  "the  family  "  of  the  member,  who  left  children  by  his 
surviving  widow  and  one  child  by  a  former  marriage,  such  child 
is  one  of  the  class  designated  as  **  the  family  "  of  the  member,  and 
entitled  to  his  pro  rata  share  of  the  proceeds. 

tfw  The  proceeds  of  a  certificate  of  membership  in  a  mutual  benefit  so- 
ciety, payable  to  designated  beneficiaries,  can  in  no  proper  sense 
be  said  to  be  any  part  of  the  estate  of  the  member,  and  there  can 
be  no  inference  of  intent  to  change  the  already  designated  bene- 
ficiaries by  a  mere  residuary  clause  in  the  member's  will. 
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7i  A  mother,  who  was  also  guardian  of  her  minor  children,  filed  a  re- 
port statipg  that  all  of  said  minors  were  living  with  her,  and  that 
she  made  no  change  at  that  time  on  account  of  expenses,  such  as 
board  and  clothing,  for  any  of  the  wards,  and  they  continued  to 
reside  with  her  until  her  death,  six  months  later,  without  her  hav- 
ing receded  from  such  expressed  intention.  Held,  that  the  sureties 
on  the  guardian's  bond  were  not  entitled  to  an  allowance  for  such 
board  and  clothing,  when  sued  for  a  balance  due  from  their  prin- 
cipal 

&  Where  a  guardian  ostensibly  invested  her  ward's  money  in  a  loan 
to  herself,  giving  notes  and  mortgages  on  her  own  property  to  her 
wards»  the  transaction  cannot  be  treated  as  in  any  respect  an  in- 
vestment of  the  trust  funds. 

9L  In  such  case  the  mortgage  may  be  treated  as  an  application  by  the 
guardian  of  so  much  of  her  property  to  a  repayment  of  the  money 
improperly  diverted,  and,  in  an  action  therefor  against  the  sureties 
on  her  bond,  they  are  entitled  to  credit  for  all  sums  realized  thereon. 
IOl  Where  a  guardian  ostensibly  invested  her  wards'  funds  by  a  loan 
to  herself^  giving  notes  secured  by  mortgage  on  her  own  property, 
and  a  subse<^uent  guardian,  by  pledging  such  securities,  raised 
money  which  he  expended  for  the  wards'  benefit,  in  an  action 
against  the  sureties  of  the  first  guardian  to  recover  such  funds  so 
wrongfully  loaned,  the  sureties  are  entitled  tb  a  credit  for  the 
amount  so  expended  by  the  second  guardian  for  the  warda 

Appeal  from  a  judgment  of  the  circuit  court  for  Eock 
county:  B.  F.  Dunwiddie,  Circuit  Judge.  Modified  and  af- 
firmed. 

About  November  7, 1893,  there  died,  at  Edgerton,  Thomas 
Hutson,  a  man  of  considerable  property  and  president  of 
the  Edgerton  Bank,  leaving  a  large  amount  of  life  insur- 
ance, some  payable  to  himself,  some  specifically  to  his  wife, 
and,  in  addition,  policies  as  follows: 

First.  Two  policies,  aggregating  $4,000,  in  the  Bankers' 
life  Association,  payable  according  to  the  certificate  to  the 
family  of  the  deceased.  The  by-laws,  when  the  certificate 
was  issued^  provided  that  benefits  should  be  payable  to  the 
family,  and  were  subsequently  amended  to  provide  that  they 
should  be  paid  to  "  the  family  or  other  designated  benefi- 
ciary, upon  receipt  of  the  person  designated  in  the  original 


28  SUPEEME  COURT  OF  WISCONSIN.  .      [110 

Hutson  and  others  ts.  Jenson  and  another. 

application  or  by  a  sabseqnent  acknowledged  document." 
The  application  designated  as  beneficiary  *^  my  estate,"  and 
by  a  subsequent  document,  not  acknowledged,  Charles  L. 
Burnham  was  designated  trustee  to  receive  the  money. 

Second.  One  policy  for  $2,000  in  the  Bankers*  Life  Asso- 
ciation, the  certificate  payable  to  the  family  or  other  desig- 
nated beneficiary,  while  the  application  designated  four  of 
Ilutson's  children  by  name,  of  whom  the  plaintiffs  were 
three,  and  designated  his  wife,  Martha  Hutpon,  as  trustee 
to  receive  payment. 

Third.  A  policy  of  the  Modern  Woodmen  for  |2,000, 
payable  to  four  children,  designated  by  name,  of  whom 
plaintiffs  John  F.  Hutson  and  Myrtle  Hutson  were  two. 

Fourth.  A  policy  in  the  New  York  Life  Insurance  Com- 
pany for  $257.16,  payable  to  four  children,  designated  by 
name,  among  whom  were  plaintiffs  John  F.  Hutson  and 
Myrde  L,  Hutson. 

Fifth.  A  policy  in  the  Equitable  Life  Association  for 
$485.35,  payable  to  the  plaintiff  Roy  J.  Hutson. 

Charles  L.  Burnham,  named  as  trustee  in  the  first  two 
policies,  was  cashier  of  the  Edgerton  Bank,  and  in  connec- 
tion with  Charles  T.  Hutson,  a  son  of  the  deceased,  con- 
ducted the  correspondence  with  reference  to  the  collection 
of  these  various  policies,  which  were  paid  as  follows:  "The 
$4,000,  by  a  draft  to  Charles  L.  Burnham,  trustee,  upon  a 
receipt  signed  by  him  as  "  Trustee  for  the  Beneficiary,  the 
Estate  of  Thomas  Hutson."  The  second  was  paid  by  draft 
to  Martha  Hutson  as  trustee,  upon  her  receipt  as  ^^  Trustee 
for  the  Beneficiaries,  Roy  James^  Maude  Alice,  Charles 
Thomas,  John  FranMin^  and  Myrtle  Leah  Hutson?^  All 
the  other  policies  were  paid  by  drafts  to,  and  upon  receipts 
signed  by,  Martha  Hutson  as  guardian.  She  was  appointed 
guardian  of  the  five  minor  children  of  the  deceased  and  her- 
self November  17, 1893,  and  was  appointed  executrix  of  the 
estate  of  Thomas  Hutson  on  December  6, 1893.   The  several 
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insurance  drafts  were  received  in  the  intervals  between  her 
appointment  as  gaardian  and  as  executrix.  As  they  were 
received,  Barnham  deposited  them  in  the  Edgerton  Bank, 
and  issued  therefor  certificates  of  deposit,  which  he  placed 
in  a  box  or  receptacle  containing  papers  relating  to  Thomas 
Hutson's  estate,  accessible  to  Mrs.  Hutson,  but  which  she 
personally  never  visited.  These  certificates  of  deposit 
varied  in  form.  That  for  the  $4,000  certified  that  Charles 
L.  Burnham,  trustee,  had  deposited  $4,000,  '^  payable  to  the 
family  of  Thomas  Hutson  on  the  return  of  this  certificate 
properly  indorsed."  The  certificate  for  the  $2,000  from  the 
Bankers'  Life  certified  that  Martha  Hutson,  trustee  for 
specified  children,  had  deposited  $2,000,  '^  payable  to  the 

order  of on  return  of  this  certificate  properly  indorsed." 

The  others  certified  that  Martha  Hutson,  guardian,  had  de- 
posited several  sums.  On  June  29, 1894,  while  Mrs.  Hutson 
was  both  guardian  and  executrix,  aU  of  these  certificates  of 
deposit  were  deposited  to  the  general  estate  account  in  the 
bank,  which  was  carried  in  the  name  of  Thomas  Hutson, 
and  that  account  immediately  thereafter  was  absorbed  by  a 
charge  against  it  of  notes  due  from  Thomas  Hutson,  at  the 
time  of  his  decease,  to  the  bank. 

Thomas  Hutson's  will,  executed  in  February,  1893,  be- 
queathed $50  to  each  of  his  children,  including  the  five  chil- 
dren by  Martha  Hutson  and  one  son  by  a  prior  marriage, 
and  also  $50  each  to  his  two  stepdaughters,  and  thereupon 
bequeathed  and  devised  ^^all  the  rest  and  residue  of  my 
property,  real,  personal,  or  mixed,  wheresoever  situated, 
which  I  now  own  or  may  hereafter  acquire,  and  of  which  I 
shall  die  seised  or  possessed,"  to  his  wife,  Martha  Hutson, 
whom  he  also  constituted  executrix.  She  filed  an  assump- 
tion of  all  debts  of  the  estate,  all  persons  supposing  it  then 
to  be  solvent,  which  supposition  proved  to  be  erroneous,  in 
part,  at  least,  by  reason  of  the  failure  of  the  Edgerton  Bank, 
which  occurred  in  or  about  October,  1897* 
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On  December  5, 1894,  Martha  Hatson,  as  guardian,  filed 

a  so-called  report  with  the  county  court,  commencing  first 

with  the  inventory,  describing  the  estate  of  the  minors  as 

no  real  estate  and  as  personal  property : 

"  Received  for  account  of  Myrtle  L,  Hutson: 

*'  Bankers'  Life  Insurance  Co $666.66 

**  "  «  « 400.00 

New  York  Life  Insurance  Co 64.29 

Modern  Woodmen  Insurance  Co 500.00 

From  Estate  of  Thomas  Hutson 50.00 

$1,680.95*' 

Like  items  were  specified  as  received  for  the  account  of 

John  F.  Hutsony  and  items  in  like  form,  but  diflfering  ac- 

cordmg  to  the  fact,  as  to  Boy  J.  Hutsony  aggregating 

$1,602.02.    The  so-called  report  then  proceeds: 

"Loan  on  note  and  mortgage  bearing  date  April  1,  1894: 

"  For  account  of  John  F.  Ilutson $1,630.95 

Cash  on  hand  for  said  account 50.00 

$1,680.95" 

Same  as  to  Myrtle  HutsoUy  and  same  as  to  Jioy  J.y  except 

his  note  was  $1,552.02.    The  report  concludes: 

"  Interest  on  above  notes  is  payable  annually  on  the  1st 
day  of  April,  at  the  rate  of  six  (6)  per  cent,  per  annum  from 
date.  All  of  said  minor  heirs  are  living  with  said  guardian, 
and  she  will  make  no  charge  at  this  time  on  account  of  ex- 
penses, such  as  board  and  clothing,  for  any  of  them,"  — 
dated  November  15,  1894. 

The  report  included  as  well  the  other  then  minors,  who 
have  since  come  of  age.  The  notes  and  mortgage  here  de- 
scribed were  notes  of  Mrs.  Hutson  to  her  several  children, 
all  secured  by  a  third  mortgage  on  a  farm  coming  to  her  a3 
devisee  of  her  husband;  the  prior  mortgages  amounting  to 
some  $11,000.  The  notes  to  the  several  children  were  pay- 
able in  the  order  of  their  respective  majorities.  Martha 
Hutson  died  in  May,  1895,  and  her  estate  proved  to  be  in- 
solvent by  reason  of  her  assumption  of  her  husband's  debts. 
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Thereafter  Charles  L.  Burnham  was  appointed  gaardian  for 
the  three  children  who  are  plaintiffs,  received  the  notes 
and  mortgage  which  had  been  executed  by  their  previous 
guardian,  collected  two  years'  interest  thereon,  amounting 
to  $195  for  each  of  the  minors,  and  raised  $2,000  by  pledg- 
ing said  three  notes  as  collateral  security  to  his  own  note, 
■all  of  which  moneys,  with  the  exception  of  about  $300,  were 
expended  by  him  for  the  support  of  his  wards.  After  the 
failure  of  the  bank  he  fled,  and  his  sureties  made  settlement, 
under  authority  of  the  county  court,  whereby  they  paid 
$300,  being  substantially  the  unexpended  balance  of  said 
$2,000,  the  defendant  Jenson  being  one  of  such  sureties. 

The  present  action  was  thereupon  commenced  against 
these  defendants  as  sureties  upon  the  guardianship  bond  of 
Martha  Hutson.  It  was  stayed  by  order  of  court,  pending 
the  foreclosure  of  the  several  mortgages  upon  the  farm.  As 
a  result  of  such  foreclosure  and  sale  thereunder  the  two  prior 
mortgages  were  satisfied,  and  the  notes  first  coming  due  to 
the  two  elder  children  were  substantially  satisfied,  on  the 
theory  that  such  notes,  by  reason  of  their  prior  maturity, 
were  prior  liens,  and  a  balance  of  $321  remained  applicable 
to  the  three  notes  given  to  the  plaintiffs.  The  trial  court 
held  that  the  $50  item  credited  by  Martha  Hutson  as  guardian 
to  each  of  her  children  was  never  received  by  her  as  such,  it 
being  a  legacy  from  her  deceased  husband,  whose  estate 
was  more  than  exhausted  by  his  debts,  but  held  that  all  of 
the  other  items  specified  in  the  inventory  above  mentioned 
came  to  her  in  her  capacity  as  guardian  and  she  became  re- 
sponsible to  account  therefor,  that  the  pretended  loan  to 
herself  upon  third  mortgage  was  not  a  legitimate  credit, 
and  that  the  notes  given  might  be  rejected  by  the  plaint- 
iffs; but  the  sureties,  declaring  no  preference,  credited  to 
the  guardian's  account  the  $321  realized  upon  the  mortgage. 
He  also  credited  the  two  years' interest  which  had  been 
actually  received  by  the  succeeding  guardian,  Burnham,  and, 
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except  for  these  credits,  held  the  guardian's  debtor  account 
to  consist  of  the  amount  of  each  of  said  notes,  with  interest 
at  the  rate  of  six  per  cent,  from  April  1,  1894;  for  which 
sum  judgment  was  entered  against  the  defendants,  from 
which  this  appeal  is  brought. 

For  the  appellants  there  was  a  brief  by  Jackson  cfe  Jack- 
son and  J.  M.  Clancy^  attorneys  for  Jenson^  and  Sutherland 
cfe  Nolan^  attorneys  tor  AtiZesey^  and  oral  argument  by  A.  A. 
Jackson  and  G.  O.  Sutherland. 

For  the  respondents  there  was  a  brief  by  Jones  cfe  Stevens^ 
and  oral  argument  by  B.  W.  Jones. 

Dodge,  J.  This  case  presents  one  of  those  unfortunate  sit- 
uations where  money  claimed  to  be  the  property  of  helpless 
children  has  been  lost  by  the  conduct  of  the  person  intrusted 
therewith,  in  this  case  without  any  suggestion  of  turpitude 
or  intentional  wrong,  but  by  mistaken  confidence  in  the 
solvency  of  a  bank  and  in  the  sufficiency  of  her  own  means 
to  make  good  any  losses,  and  where,  on  the  other  hand,  the 
persons  from  whom  indemnity  is  demanded  are  sureties 
merely,  who  have  neither  participated  in  the  misconduct 
causing  the  loss  nor  received  any  benefit  to  compensate  the 
burdens  they  have  assumed.  Such  cases  unavoidably  arouse 
sympathy  for  each  side  of  the  controversy,  and  demand  the 
most  anxious  care  that  no  undue  loss  be  permitted  to  fall 
upon  the  one  side,  nor  burdens  be  imposed  upon  the  other 
beyond  the  strictest  letter  of  liability.  Both  helpless  minors 
and  those  who,  as  sureties  merely,  guarantee  faithful  per- 
formance of  the  duties  of  guardians,  are  favored  in  the 
courts.  Nevertheless,  to  the  extent  of  the  liability  assumed 
by  the  surety,  his  contract  must  be  enforced.  It  is  as  men 
sui  juris  and  with  full  understanding  of  the  purpose  of  their 
act  that  they  execute  the  bond,  upon  the  strength  of  which 
the  property  of  those  not  able  to  protect  themselves  is  placed 
in  subjection  to  the  discretion  and  will  of  another.    Their 
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contract  is  to  make  good  to  those  minors  whatever  may  be 
lost  by  the  improper  or  unlawful  exercise  of  such  discretion 
and  will.  No  doctrine  of  estoppel  or  consent  can  be  effect- 
ive, as  against  minors,  to  authorize  or  excuse  misconduct  by 
their  guardians,  or  to  relieve  from  the  liability  in  fact  as- 
sumed by  those  who  have  guaranteed  against  such  miscon- 
duct. In  this  case  a  mother,  supposed  by  herself  and  every 
one  else  to  have  abundant  means  of  her  own,  has  so  handled 
certain  moneys  claimed  to  belong  to  her  minor  children  that 
they  have  lost  the  same.  Her  death  in  a  state  of  insolvency 
soon  after  such  conduct  disappointed  the  expectations  of 
all  —  herself,  her  children,  and  her  sureties  —  that  from  her 
own  means  at  any  time  could  be  made  good  any  such 
moneys. 

The  first  question  naturally  is,  What  moneys  belonging  to 
her  children  came  to  her  hands  under  such  circumstances 
that,  as  guardian,  she  owed  the  duty  of  care  and  reimburse- 
ment? The  insurance  money  with  which  she  is  charged  by 
the  judgment  in  this  case  unquestionably  all  came  within 
her  custody  and  control  at  a  time  when  she  was  guardian, 
and  at  a  time,  therefore,  when  it  was  her  duty  in  that  capac- 
ity to  reduce  to  possession  all  moneys  of  her  wards  within 
her  reach  and  to  properly  care  for  the  same.  As  to  the  pro- 
ceeds of  all  of  the  insurance  other  than  that  in  the  Bankers' 
Life  Association  there  is  no  ambiguity.  It  was  paid  to  her 
and  receipted  for  by  her  in  her  capacity  as  guardian,  and 
unquestionably  belonged  to  her  minors,  subject  only  to  the 
question  whether  it  had  been  disposed  of  otherwise  by  the 
will  of  her  husband,  to  be  considered  later.  As  to  the  moneys 
paid  by  the  Bankers'  Life  Association  upon  the  three  cer- 
tificates of  membership  issued  to  Thomas  Hutson  in  his  life- 
time, neither  the  payment,  the  receipt,  nor  the  ultimate 
disposal  of  the  money  can  be  said  to  be  so  entirely  unam- 
biguous as  to  make  it  proper  to  charge  Mrs.  Hutson's  sure- 
ties with  liability  further  than  it  shall  be  found  that  the 
Vol.  110  —  8 
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moneys  in  reality  belonged  to  the  minors  for  whom  she  was 
gnardian.  Those  moneys,  while  nndoubtedly  coming  within 
her  control,  so  that  she  had  fall  opportunity  to  carry  into 
the  guardianship  estate  all  of  them  which  belonged  there, 
were  in  fact  neither  so  carried  into  that  estate  specifically 
nor  taken  out  of  the  general  f  qnds  of  the  estate  of  her  hus- 
band, but  that  she  might  have  been  chargeable  either  in  her 
individual  capacity  or  as  executrix  therefor,  if  they  did  not 
belong  to  the  guardianship  estate,  and,  if  the  latter  view 
should  prevail,  her  sureties  should  not  be  held  liable  for 
them. 

As  to  the  $2,000  received  by  her  as  designated  trustee  for 
certain  specified  children  under  a  certificate  of  membership 
which  promised  payment  *'  unto  the  family  of  said  deceased 
or  other  designated  beneficiary,"  issued  upon  an  application 
designating  the  specific  children  as  beneficiaries,  there  can 
be  no  hesitation  in  declaring  the  guardian's  liability,  sub- 
ject to  the  question  of  disposition  by  will  above  suggested. 
The  money  came  to  her  possession  when  she  was  guardian. 
True,  it  came  to  her  as  trustee ;  but  the  ownership  thereof 
by  her  wards  was  clear  and  unambiguous.  Such  was  the 
contract  which  Thomas  Hutson  had  made  with  the  associa- 
tion, and  in  that  character  and  for  that  purpose  was  the 
money  paid  by  that  association  and  received  by  her.  It  was 
her  duty  as  guardian  to  reduce  that  money  to  her  possession 
in  that  capacity.  Had  it  been  in  the  hands  of  another,  it 
would  have  been  her  duty  to  demand  it.  Being  in  her  own 
proper  possession,  the  law  must  treat  her  as  holding  it  in 
the  capacity  in  which  it  was  her  duty  to  hold  it.  As  to 
this  fund,  therefore,  her  duty  as  guardian  arose  from  the 
time  it  was  paid  to  her  by  the  association. 

As  to  the  moneys  paid  upon  the  two  earlier  certificates 
in  the  Bankers'  Life  Association,  there  is  no  room  for  hesi- 
tation. The  money  was  paid  by  the  association  to  Charles 
L.  Burnham  as  trustee  for  the  estate  of  Thomas  Hutson. 
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It  was  by  him  placed  in  a  certificate  of  deposit  by  its  terms 
payable  to  the  family  of  the  deceased,  and  that  certificate 
was  by  Martha  Hntson  deposited  to  her  account  as  execu- 
trix. It  was  thus  within  her  control,  and,  if  the  moneys 
belonged  to  her  wards,  she  must  be  chargeable  therefor.  It 
is  strenuously  contended  that  such  money  did  not  belong 
to  those  minors,  but  did  belong  to  the  general  estate  of 
Thomas  Hutson.  This  contention  is  predicated  on  the  fact 
that  in  1886  Thomas  Hutson,  in  making  application  for  this 
membership,  declared  his  wish  that  it  should  be  for  the 
benefit  of  his  estate.  We  perhaps  need  not  consider  what 
would  have  been  the  rights  of  the  parties,  had  the  associa- 
tion entered  into  contract  with  Thomas  Hutson  in  accord- 
ance with  this  application.  The  books  are  full  of  discussion 
and  decision  as  to  the  possibility  of  associations  such  as  the 
Bankers'  Life  entering  into  contracts  whereby  the  benefits 
they  promise  shall  be  payable  into  the  general  estate  of  the 
member,  and  thus  inure  to  the  benefit  of  his  creditors,  to 
the  exclusion  of  his  family  and  dependents.  Extended  dis- 
cussion upon  this  subject  will  be  fdund  in  Bacon,  Benefit 
Societies,  ch.  YII ;  some  authorities  going  to  the  extent  of 
holding  that  such  an  application  is  so  foreign  to  the  ordi- 
nary purpose  of  a  benefit  society  that  the  designation  '^  my 
estate  "  will  be  construed  to  merely  indicate  generally  the 
family  or  heirs  of  the  member.  Eppvnger  v.  Ccmepa^  20  Fla. 
262. 

Such  discussion  is  rendered  unnecessary  in  this  case,  how- 
ever, by  the  consideration  that,  not  the  application,  but  the 
certificate  issued  to  Thomas  Hutson  by  the  association,  ex- 
pressed the  contract  between  them.  It  was  entirely  within 
the  power  of  the  association  to  decline  to  make  a  contract 
upon  the  terms  requested  by  the  applicant,  and  entirely 
within  his  power  to  accept  the  contract  which  the  associa- 
tion was  willing  to  make.  Indeed,  there  is  much  force  to 
the  contention  that  the  association,  under  its  by-laws  as  then 
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existing,  had  not  the  power  to  make  a  contract  assaring  pay- 
ment to  the  general  estate  of  Thomas  Hutson.  Whether 
it  had  power  or  not,  however,  it  did  not  so  contract.  It 
issued  to  him,  and  he  accepted  and  retained  for  many  years, 
a  contract  which  in  terms  promised  that  upon  his  death 
and  after  due  proof  the  association  ^' shall  and  will  well 
and  truly  pay  at  the  office  thereof  in  St.  Paul,  unto  the 
family  of  said  deceased,  upon  receipt  of  said  representative 
thereof,  the  sum,"  etc.  This  was  the  contract  which  was 
made  and  from  which  grow  the  rights  of  the  parties.  It  is 
urged,  and  may  well  be  conceded,  that  during  the  life  of  the 
member  the  designated  beneficiary  has  no  vested  ownership 
in  the  fund  nor  in  the  contract  between  him  and  the  asso- 
ciation; that  such  contract  can  be  terminated  by  the  mem- 
ber, or  a  substituted  beneficiary  can  be  agreed  on.  In  the 
light  of  this  position,  it  is  pointed  out  that  before  Thomas 
Hutson's  death  the  power  of  the  association  was  enlarged 
by  by-law,  so  that  it  was  empowered  to  promise  payment 
of  the  stipulated  sum  to  any  other  designated  beneficiary. 
Such  circumstance  is,  however,  immaterial ;  for  there  is  no 
proof  offered  that  any  attempt  was  made  to  change  the  con- 
tract as  originally  made.  That  contract,  once  made,  must 
persist  until  changed  in  some  way.  The  fact  that  originally 
Thomas  Hutson  requested  a  contract  whereby /the  benefit 
should  be  payable  to  the  estate,  which  the  association  re- 
fused to  make,  but  made  another  whereby  the  benefit  was 
promised  to  be  paid  to  his  family,  surely  is  not  effective  to 
change  this  contract  years  afterwards.  It  may  well  be  that 
after  the  amendment  of  by-laws  in  1892  Thomas  Hutson 
might  have  designated  some  beneficiary  other  than  his  fam- 
ily in  the  manner  prescribed  by  these  by-laws;  but  discus- 
sion of  that  question  is  bootless,  for  he  did  not  do  so.  We 
are  therefore  constrained  to  the  conclusion  that  the  $4,000 
paid  by  the  association  to  Charles  L.  Burnham  as  trustee,  at 
the  moment  of  its  payment,  belonged  to  the  family  of  Thomas 
Hutson,  as  was  decided  by  the  circuit  court. 
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At  the  next  step,  however,  we  are  persuaded  the  trial 
court  went  astray.  Thomas  Hutson  had,  at  the  time  of  tak- 
ing this  membership  and  at  the  time  of  his  death,  a  wife  and 
six  children.  Five  of  those  children  were  hers  as  well.  The 
sixth  was  by  a  prior  marriage.  No  reason  is  apparent  why 
the  eldest  son  was  not  as  much  a  member  of  the  class  desig- 
nated as  "the  family"  of  the  deceased  as  any  of  his  other 
children.  He  is  classed  with  the  other  sons  by  testator  in 
his  will,  and  if,  as  seems  proper,  the  word  "  family  "  in  this 
connection  be  construed  as  wife  and  children,  this  eldest  son, 
Fred  C.  Hutson,  was  as  much  an  owner  in  this  fund  as  any 
of  the  other  children.  See  Jackman  v.  Nelson^  147  Mass.  300. 
From  this  view  it  results  that  the  share  of  each  in  this 
$4,000  was  one  seventh,  instead  of  the  one-sixth  adopted  by 
the  trial  court,  or  $571.43,  instead  of  $666.66,  a  deduction 
of  $95.23  from  each  of  the  three  plaintiffs. 

Apart  from  the  foregoing  considerations,  it  is  further 
strenuously  contended  by  the  appellants  that  by  the  will  of 
Thomas  Hutson  all  of  this  insurance  was  made  the  property 
of  his  widow,  Martha  Hutson.  That  will  contains  a  specific 
bequest  of  $50  to  each  of  the  testator's  children  by  name 
and  to  each  of  two  stepdaughters  by  name,  and  then  be- 
queaths absolutely  and  in  fee  simple  to  his  wife  "  all  the 
rest  and  residue  of  my  property,  real,  personal,  or  mixed, 
wheresoever  situated,  which  I  now  own  or  mav  hereafter 
acquire  and  of  which  I  may  die  seised  or  possessed."  In 
attempted  support  of  this  contention  the  appellants'  counsel 
have  brought  before  us  an  array  of  decided  cases  which 
speaks  eloquently  their  industry  on  behalf  of  their  client 
and  which  we  have  little  doubt  fully  exhausts  the  field  of 
authority  even  apparently  favoring  them.  We  need  not  pass 
upon  these  authorities  in  detail.  It  may  be  said  that  they 
generally  relate  to  cases  of  disposal  of  insurance  moneys  by 
express  designation,  or  to  cases  where  by  the  terms  of  the 
policy  the  money  was  to  pass  by  will  of  the  assured.   SuflBce 
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it  to  say,  however,  that  we  find  no  well-considered  decision 
sostaining  the  proposition  that  a  general  residoary  clause  in 
a  will  is  effective  to  transfer  from  one  beneficiary  to  another 
insarance  money  the  direction  of  which  had  already  been 
declared  by  the  contract  of  insurance.  We  are  dear  that 
ander  no  ordinary  oircnmstanoes  should  such  clause  be  ac- 
corded such  effect,  for  the  reason  that,  standing  alone,  it 
evinces  no  such  intention  in  the  testator.  Such  moneys, 
payable  by  the  insurance  contract  to  designated  individuals, 
can  in  no  proper  sense  be  said  to  be  any  part  of  the  estate 
of  the  testator.  True,  the  contract  of  insurance,  while  he 
is  alive  and  so  far  as  it  has  any  value,  may  be  said  to  be  his ; 
but  that  contract,  at  least  in  the  case  of  benefit  societies  such 
as  here  presented,  can  hardly  be  said  to  constitute  property. 
It  is  not  a  promise  in  any  event  to  pay  to  the  member;  It 
does  not  present  the  situation  of  the  ordinary  insurance  pol- 
icy, where  the  payment  of  premiums  year  after  year  in 
excess  of  the  insurance  risk  has  built  up  a  fund  to  which  the 
assured  might  be  entitled  upon  surrender  of  the  policy.  In 
its  essence,  it  is  simply  an  agreement  on  the  part  of  the  as- 
sociation that  under  certain  circumstances  money  shall  be 
paid  to  some  one  other  than  the  assured,  and  at  the  utmost 
confers  upon  him  a  power  of  designation  or  appointment 
which  gives  him  no  title,  ownership,  or  property  in  the  fund 
agreed  to  be  paid  after  his  death.  Bacon,  Benefit  Societies, 
§  237.  This  power  of  appointment  is  t&e  only  form  of  prop- 
erty which  exists  during  his  life,  and  in  that  the  beneficiary 
has  no  vested  interest.  McOowan  v.  Supretne  Cov/rt  I.  O.  F. 
104  Wis.  173 ;  Supreme  Conclcuoe  R.  A.  v.  CajypdUiy  41  Fed. 
Bep.  1.  Upon  death  of  the  assured  that  form  of  property 
ceases  to  exist,  and  there  comes  into  existence  a  new  prop- 
erty, to  wit,  a  debt  owed  by  the  association,  in  which  the 
beneficiary  has  vested  rights  and  which  never  was  the  prop- 
erty of  the  assured.  Dietrich  v.  Madison  H.  Asso.  45  Wis. 
79 ;  Wendt  v.  Iowa  Legion  of  Honor ^  72  Iowa,  682 ;  EoUand 
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V.  Taylor,  111  Ind.  121;  Bacon,  Benefit  Societies,  §  237; 
Oreeno  v.  Cfreeno,  23  Hun,  478 ;  HeUetiherg  v.  District  No.  1 
L  a.5.  J?.  94K  Y.  680;  Marylwnd  M.  £.  Soo.  I.  O.  B.  M. 
V.  Clendinen,  44  Md.  429.  The  great  weight  of  authority, 
as  of  reason,  is  against  the  inference  of  any  intent  to  change 
the  already  designated  beneficiaries  of  life  insurance  by  a 
mere  residuary  clause  in  a  will,  and  we  are  convinced  that 
no  such  purpose  can  be  ascribed  to  the  will  of  Thomas 
Hutson. 

Thus  we  reach  the  conclusion  that,  except  for  the  slight 
discrepancy  as  to  amount,  the  trial  court  was  correct  in  its 
view  that  the  proceeds  of  all  the  insurance  in  question  did 
come  to  the  possession  and  control  of  Martha  Hutson  as 
guardian,  and  for  its  safe  care  and  lawful  application  she 
was  responsible,  and  her  responsibility  was  guaranteed  by 
the  sureties  upon  her  bond,  the  defendants  in  this  action. 

But  it  is  contended  by  the  appellants  that  credit  should 
be  given  for  support  furnished  these  minor  children  by  their 
mother  and  guardian  during  the  year  and  a  half  of  her  life 
after  her  husband's  death,  to  wit,  from  ISTovember,  1893, 
until  May,  1895.  The  propriety  of  the  allowance  to  a 
widowed  mother,  whether  she  be  or  be  not  guardian,  for 
reasonable  expenses  incurred  by  her  in  the  support  of  her 
minor  children,  out  of  their  estate,  need  not  be  impugned  or 
questioned.  She  has  the  unquestioned  right,  if  she  chooses, 
to  support  those  children  voluntarily  and  out  of  her  own 
means ;  and,  if  she  so  elects,  it  lies  not  in  the  mouth  of  any 
one  else  to  complain.  Taylor  v.  Hill,  86  Wis.  99.  In  the 
record  before  us  we  find  that  at  the  end  of  the 'first  year  of 
guardianship,  in  filing  h^r  so-called  inventory  and  report, 
Mrs.  Hutson  placed  upon  the  records  of  the  county  court 
her  declaration  as  follows:  ^^AU  of  said  minor  heirs  are 
living  with  said  guardian,  and  she  will  make  no  charge  at 
this  time  on  account  of  expenses,  such  as  board  and  clothing, 
for  any  of  them."    After  this  declaration  that  situation  con- 
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tinaed  for  only  another  six  months.  We  can  place  no  other 
construction  upon  these  words  than  that  of  an  exercise  of 
the  mother's  option  to  support  her  children  out  of  her  own 
funds, — an  option  from  which  she  might  doubtless  have 
expressly  receded  at  a  future  date,  and  by  application  to  the 
court  have  been  authorized  to  pay  reasonable  expenses  out 
of  the  guardianship  estate  in  her  hands,  but  from  which  she 
never  did  expressly  recede.  Under  the  authority  of  Taylor 
V.  mil,  supra,  we  cannot  say  that  at  the  time  of  her  death 
she  could  have  successfully  demanded,  as  a  right,  credit  for 
the  support  of  the  children.  We  cannot  accord  to  her  sure- 
ties a  right  which  she  did  not  have. 

Doubtless,  after  receiving  her  ward's  money,  the  guard- 
ian might  have  discharged  her  liability  by  a  safe  and  legiti- 
mate investment  of  the  guardianship  funds  upon  proper  se- 
curity. She  did  in  fact  ostensibly  invest  it  in  a  loan  to 
herself,  by  issuing  to  each  of  her  wards  her  own  promissory 
note  for  the  full  amount  of  the  insurance  money,  and  secur- 
ing all  of  said  notes  by  a  third  mortgage  upon  certain  real 
estate,  which  is  quite  conclusively  established  to  have  been 
wholly  inadequate  as  security.  We  cannot  view  this  as  an 
investment  at4;all.  Guardians  must  not  confuse  their  trust 
capacity  and  their  personal  capacity  in  dealing  with  trust 
funds.  No  matter  how  good  might  have  been  the  security 
given  by  the  guardian  upon  the  borrowing  of  guardianship 
funds  from  herself,  it  cannot  serve  as  a  credit  further  than 
moneys  are  actually  realized  therefrom.  In  re  Taylor  Or- 
phan Asylum,  36  Wis.  534,  552 ;  Gillett  v.  Gillett,  9  Wis. 
194;  Cook  V,  Berlin  W.  M.  Co,  43  Wis.  433;  O'DeU  v,  Rog- 
ers, 44  Wis.  136, 179;  Haywood  v.  Lincoln  L,  Co.  64  Wis.  639, 
647.  The  rule  of  these  cases  is  that  no  dealing  by  one  in 
fiduciary  capacity  with  himself  individually  can  prejudi- 
cially change  the  situation  of  the  beneficiaries  or  their  prop- 
erty. The  application  of  this  rule  is  not  dependent  upon 
the  existence  either  of  fraud  or  mismanagement;  for  its 
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foundation  is  in  a  sound  public  policy,  which  would  exclude 
all  necessity  of  investigation  of  either  the  honesty  or  the 
wisdom  of  such  dealings  in  a  dual  capacity.  Selfish  in- 
stincts of  human  kind  are  so  persistent  that  such  dealings 
are  fraught  with  peril  to  the  fiduciary  interests,  and  safety 
demands  that  the  rule  be  absolute.  The  moneys  in  Mrs. 
Hutson^s  control  as  guardian  were  in  no  wise  changed  by 
this  ostensible  borrowing  of  them.  They  remained,  as  be- 
fore, a  liability  against  her  in  that  capacity.  The  trial 
court  was  clearly  correct  in  refusing  to  treat  this  transaction 
as  in  any  respect  a  credit  to  the  guardian  as  an  investment 
of  the  guardianship  funds.  However,  in  the  care  and  protec- 
tion both  of  the  minors  and  of  the  sureties,  the  mortgage 
may  well  be  treated  as  an  application  by  Mrs.  Hutson  of  so 
much  of  her  own  property  to  the  reimbursement  of  the 
moneys  improperly  diverted  from  her  wards.  As  against 
her  and  as  against  her  general  creditors,  whatever  might 
in  fact  be  realized  out  of  such  security  to  the  wards  should, 
of  course,  be  applied  to  diminish  their  loss  and  the  burden 
to  be  imposed  upon  the  sureties.  The  sureties  have  the 
right  to  insist  on  such  application  and  their  exoneration 
pro  tanto. 

It  appears  that  after  Mrs.  Hutson's  death  Charles  L. 
Bnmham  was  appointed  guardian  and  received  into  his  cus- 
tody the  promissory  notes  and  mortgage  given  by  Mrs. 
Hutson  as  above  described,  and  received  actual  payment  of 
two  years'  interest  thereon,  amounting  to  about  $195  in  be- 
half of  each  ward,  and  that  he  also  received,  as  the  result 
of  pledging  the  notes  and  mortgage,  the  sum  of  $2,000 ;  that 
he  disbursed  that  $2,000  for  legitimate  expenses  in  support 
of  the  three  plaintiffs  while  minors,  to  wit,  between  May, 
1895,  and  the  latter  part  of  1897,  except  about  the  sum  of 
$300,  which  was  in  his  custody  and  possession  at  a  time 
when  he  abscondecL  That  unexpended  balance  of  $300  has 
been  demanded  by  plaintiffs'  guardian,  and  settled  and 
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paid  by  Bnrnham's  sureties,  of  whom  the  defendant  Jensof^ 
was  one,  and  has  been  received,  $100  of  it  by  the  plaintiff 
John  F.  Hutson:  since  coming  of  age,  and  the  other  $200  by 
the  present  guardian  of  the  two  minor  plaintiffs,  in  satisfac- 
tion of  Bumham's  account,  under  the  sanction  of  the  county 
court  As  to  the  two  years'  interest  which  Bumham,  as^ 
guardian,  received  from  this  mortgage,  the  trial  court  al» 
lowed  due  credit  in  favor  of  the  defendants,  upon  the  tho^ 
ory,  doubtless,  that,  so  far  as  the  wards  actually  received 
money  from  this  security,  they  in  effect  received  reim* 
bursement  of  their  moneys  which  had  been  in  the  hands  of 
their  mother;  but  he  overlooked  the  fact  that  they  had 
equally  received  the  $2,000  advanced  to  them  upon  pledge  of 
these  securities.  That  money  had  gone  to  them  as  com- 
pletely and  effectively  as  if  their  mother  had  paid  it  over  to 
a  successor  in  guardianship.  No  reason  is  apparent  why 
these  sureties  should  be  held  to  pay  a  second  time  an* 
amount  which  the  wards  have  thus  actually  received.  We 
need  not  here  consider  the  authority  of  Bumha/m,  as  guard- 
ian to  pledge  these  securities.  That  is  immaterial  to  the. 
question  whether  these  wards  shall  again  recover  from  the 
defendant  sureties  what  they  have  already  received  upoA 
their  guardian's  liability.  John  F.  Hutsony  after  majority, 
has  insisted  that  the  proceeds  of  that  pledging  are  his,  has- 
held  his  guardian  to  account  for  them,  and  made  settlement 
with  defendant  Jemon  as  Burnham's  surety  on  that  basi& 
Not  less  conclusive  and  unambiguous  has  been  the  conduct 
of  the  general  guardian  of  the  two  minor  plaintiffs  in  assert- 
ing ownership  of  their  shares  of  the  proceeds  of  this  disposal 
of  their  mother's  mortgage,  and  that,  too,  under  the  order 
of  the  county  court  in  charge  of  those  estates.  The  three 
plaintiffs  have  received  out  of  the  moneys  which  passed  inte 
their  mother's  hands  as  guardian  $2,000,  for  which  the  judg- 
ment in  this  case  gives  them  a  second  recovery  against  these 
defendant  sureties.    In  that  respect  it  is  erroneous  and  must 
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be  corrected  This  amount  was  received  Jaly  1, 1897,  and 
should  be  applied  first  to  the  one  instalment  of  interest 
which  became  due  from  Mrs.  Hutson  as  guardian  on  April 
1, 1897,  as  the  court  finds.  That  interest  is  $288.84,  and 
leaves  $1,711.16  applicable  to  the  principal  of  her  indebted- 
ness, and  which  should  therefore  draw  interest  to  the  date 
of  the  judgment.  The  excessive  charge  to  the  guardian  of 
$285.69  on  Bankers'  life  Association  payment,  discussed 
previously,  should  draw  interest  from  April  1, 1894,  since 
the  judgment  rendered  allows  interest  on  the  whole  sum 
charged  from  that  date.  Upon  this  basis  there  must  be  de- 
ducted from  the  total  judgment,  as  of  its  date,  June  22, 1900, 
$2,697.85,  apportioned  $874.09  from  the  judgment  in  favor 
of  Boy  J.  HuUan  and  $911.88  from  the  judgment  in  favor 
of  each  of  the  other  plaintiffs. 

By  the  (hurt. —  The  judgment  appealed  from  is  modified 
by  substituting  $2,993.50  in  place  of  $5,691.85,  where  that 
amount  occurs  in  the  second  paragraph ;  also  by  substituting 
$1,016.34  in  place  of  $1,928.22  at  each  of  the  two  places 
where  the  last  amount  occurs  in  said  second  paragraph ;  and 
also  by  substituting  $960.82  in  place  of  $1,834.91,  where  that 
amount  occurs  in  said  second  paragraph.  As  so  modified 
the  judgment  is  affirmed,  appellants  to  recover  costs  in  this 
court. 


HouiAHAN,  Bespondent,  vs.  Clabk  and  others.  Appellants, 
and  Jbnnbjohn  and  others,  Bespondents. 

March  tO—AprH  9, 1901. 

CofUracU:  Performance:  Agency:  M&chanxaf  liens:  Subcontractors, 

t  Defendant  Q  engaged  plaintiff  to  drive  piling  and  place  a  building 
thereon,  bo  that  it  might  be  used  as  a  boat  houfle,  and  instructed 
him  to  place  the  piling  and  building  in  line  with  a  certain  dock. 
PlaintifiF  placed  the  piling  and  building  otherwise,  and  testified  that 
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H.,  who  olaimed  to  represent  C,  instructed  him  to  place  them  as 
he  did.  H.  testified  that  he  repeatedly  told  plaintiff  defendant 
wanted  the  building  on  line  with  said  dock.  It  was  not  shown 
that  H.  had  any  authority  to  change  the  contract,  though  it  ap- 
peared he  had  acted  for  C.  in  some  matters.  Held,  that  plaintiff 
was  not  justified  in  departing  from  the  contract  and  could  not  re- 
cover thereunder. 
2.  Where  one  who  contracted  to  drive  piling  in  a  lake  and  place  a 
building  thereon  is  not  entitled  to  recover  because  he  has  not  placed 
the  piling  and  building  as  agreed,  those  claiming  as  subcontract- 
ors for  driving  the  piling  cannot  recover  against  the  owner. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wauke- 
sha county :  Jahes  J.  Dick,  Circuit  Judge.    Reversed, 

For  the  appellants  there  was  a  brief  by  Armin  <&  Waite, 
and  a  sapplemental  brief  and  oral  argument  by  C,  JE,  Amiin. 

D.  J,  Hemlock,  for  the  respondent  Houlahan, 

V,  H,  Tichenor^  for  the  respondents  Jennejohn  and  others. 

Cassoday,  0.  J.  This  action  was  commenced  July  23, 
1898,  by  Patrick  HouLdhan^  as  contractor,  against  W,  C, 
Clark,  Helen  N.  Richmond,  and  Onola  M,  Anderson,  as 
owners  and  tenants  in  common,  and  four  others,  as  subcon- 
tractors, to  enforce  a  lien  for  $272  for  work,  labor,  and  serv- 
ices in  straightening  and  removing  a  building,  driving  and 
straightening  piles,  on  the  premises  described  adjacent  to 
the  shore  of  Lake  Pewaukee,  between  December  9,  1897, 
and  March  7,  1898.  The  four  defendants  claiming  as  sub- 
contractors severally  answered,  setting  up  their  respective 
claims  as  such.  The  defendants  Richmond  and  Anderson 
severally  answered  by  way  of  denials,  and  a  disclaimer  of 
any  knowleilge  or  information  sufficient  to  form  a  belief  in 
respect  to  any  of  the  allegations  of  the  complaint.  The  de- 
fendant Clark  separately  answered  to  the  effect  that  he  was 
the  owner  of  the  undivided  one-third  of  the  premises  de- 
scribed, and  that  Richmond  and  Anderson  each  owned  the 
undivided  third  thereof;  that  in  the  fall  of  1897  he  obtained 
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permission  from  his  said  cotenants  to  remove  the  building 
onto  piles  to  be  driven  for  that  purpose  adjacent  to  the  shore 
on  the  premises  described,  and  abutting  thereon,  and  re- 
construct the  same  for  the  purposes  of  a  boathouse;  that, 
aside  from  such  permission,  neither  liichmond  nor  Anderson 
had  any  part  or  parcel  in  the  contract  made  by  him  with 
the  plaintiff,  and  that  they  had  no  knowledge  thereof;  that 
the  plaintiff  was  to  procure  some  one  to  drive  the  piles 
in  the  bed  of  the  lake  adjacent  to  the  shore  for  supporting 
the  building  when  moved,  to  be  paid  for  by  the  defend- 
ant; that  he  pointed  out  to  the  plaintiff  where  the  piles 
were  to  be  driven  and  the  building  to  be  located,  to  which 
he  agreed,  and  that  the  plaintiff  was  to  place  the  building 
upon  the  piles  as  so  agreed  upon,  and  that  the  defendant 
was  to  pay  the  plaintiff  for  so  removing  and  placing  the 
building  $^5 ;  that  the  plaintiff  carelessly  and  negligently 
directed  the  driving  of  the  piles,  and  did  not  have  the  same 
driven  at  the  place  agreed  upon,  and  did  not  place  the  build- 
ing at  the  place  agreed  upon,  but  did  set  the  same  in  such 
manner  as  to  render  the  building  useless,  and  so  that  it  did 
not  conform  to  the  portion  of  the  lake  which  he  had  caused 
to  be  dredged,  so  as  to  be  used  in  connection  with  such  build- 
ing when  so  located.  The  answer  also  alleged  that  some  of 
the  claims  of  the  so-called  subcontractors  were  for  the  same 
matters  covered  by  the  plaintiff's  claims,  and  also  reasons 
why  the  others  should  not  be  allowed.  At  the  conclusion 
of  the  trial  the  court  made  findings  of  fact  and  conclusions 
of  law,  wherein  it  was  found  that  the  plaintiff  was  entitled 
to  judgment  for  $228.25,  with  interest,  as  therein  stated,  and 
that  the  several  subcontractors  were  entitled  to  judgment 
with  interest,  as  therein  stated,  and  that  such  claims  were 
liens  upon  the  respective  shares  of  the  premises  owned  by 
Richmond  and  Anderson^  as  well  as  Clark.  From  the  judg- 
ment entered  thereon  accordingly,  the  defendants  Clarh^ 
Michmondy  and  Anderson  brmg  this  appeal. 
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The  plaintifFy  as  a  witness  in  his  own  behalf,  testified  to 
the  effect  that  he  first  talked  with  Cla^k  about  removing 
the  building  in  August,  1897;  that  two  or  three  weeks  after- 
wards, and  in  September,  1897,  he  had  his  second  talk  with 
him,  and  that  Olark  then  finally  agreed  to  give  him  $75  for 
removing  the  building;  that  the  stakes  had  not  then  been 
driven  along  where  the  dredging  had  been  done;  that  Clark 
then  told  him  that  he  wanted  the  building  ^^  in  line  with 
Zaun's  dock; "  that  he  did  not  want  the  building  ^'  to  go  out 
into  the  lake,"  because  he  did  not  want  to  fill  in;  that  he 
wanted  to  keep  it  back  close  to  the  shore ;  that  he  then  knew 
that  Clark  was  going  away, —  that  he  told  him  so;  that  he 
did  not  see  Clark  again  after  that  conversation  in  September, 
1897,  until  June,  1898;  that  Cla/rk  trusted  him  to  see  that 
the  building  was  properly  set,  and  the  piles  properly  driven, 
as  he  knew  he  would  not  be  there;  that  there  was  no  agree- 
ment as  to  what  Clark  would  give  for  driving  the  piles;  that 
he  understood  that  it  was  his  duty  to  see  that  the  piles  were 
put  in  right, —  driven  down  tight  into  the  bottom  of  the 
lake ;  that  he  charged  $2  per  day  for  sixteen  days  to  ^^  see 
that  the  piles  were  properly  driven; "  that  he  ^^  superintended 
the  driving  of  them,"  —  the  piles  the  building  was  to  rest 
upon ;  that  he  was  present  during  all  the  time  the  piles  were 
being  driven ;  that  they  were  driven  according  to  directions 
given  to  the  defendant  Tennie^ —  placed  according  to  those 
directions;  that  when  he  made  the  contract  with  Yennie  he 
understood  that  Clark  was  to  pay  fifty  cents  and  seventy- 
five  cents  apiece  for  driving  such  piles;  that  he  ^* acted  as 
superintendent  in  driving  them, — acted  for  Clark;  ^^  that 
the  piles  were  set  by  cutting  a  hole  through  the  ice  for  each 
pile,  and  driving  it  through;  that  Ilusby  told  him  to  stop 
driving  the  piles  until  he  could  fill  in  with  gravel;  that 
Husby  requested  him  to  change  the  stakes;  that  they  were 
not  right  with  the  dredged  channel  for  the  boats  to  go  in, 
and  that  he  (the  plaintiff)  should  change  them;  that  it  would 
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liave  been  just  as  easy  for  him  to  put  it  in  the  other  way 
bat  that,  if  it  was  put  in  as  Clark  first  mentioned,  it  would 
have  been  useless  to  him;  tibat  Ola/rk  told  him  not  to  let  the 
building  go  away  from  the  sliore ;  that  he  did  not  want  the 
filling,  and  that  he  told  him  it  was  impossible.  At  the  time 
of  making  the  contract  in  September,  1897,  the  parties  neces- 
sarily contemplated  that  the  piles  should  be  driven  with  ref- 
'erence  to  the  location  of  the  building  as  then  designated  by 
Clanrky  and  the  dredging  which  had  previously  been  done. 
The  building  was  to  be  so  located  with  reference  to  the 
shore,  and  so  as  to  be  ^' in  line  with  Zaun's  dock."  •  The 
plaintiff  was  to  drive,  or  superintend  the  driving  of,  the  piles; 
-and,  so  far  as  then  contemplated,  no  one  else  was  to  have 
any  direction  of  such  driving.  It  is  conceded  that  the  build- 
ing constructed  was  not  ^^  in  line  with  Zaun's  dock,"  but  is 
very  much  out  of  line  with  that  dock.  The  only  excuse  for 
locating  the  building  entirely  different  than  agreed  upon  is 
that  the  change  was  made  by  direction  of  one  Husby,  who 
•claimed  to  represent  Cla^k.  But  we  fail  to  find  any  evi- 
dence in  the  record  that  Husby  had  any  authority  to  so 
tihange  the  contract.  The  most  we  have  is  that  he  had 
acted  for  Claa^k  in  certain  matters.  Ola/rk  testified  to  the 
effect  that  the  plaintiff  agreed  to  drive  the  piles  for  |1  each, 
and  to  set  the  building  on  such  piles  for  |75,  and  such  sums 
were  to  be  in  f ul^  payment  for  all  services  and  material ; 
that  he  first  saw  the  alleged  completed  work  about  June  1, 
1898;  that  he  then  objected  to  the  work,  and  refused  to  pay 
until  he  completed  the  same  according  to  the  contract;  that 
when  the  contract  was  made  he  drove  the  corner  stakes  both 
on  the  land  side  and  in  the  water;  and  that  the  building 
was  to  be  set  parallel  with  Zaun's  dock ;  that  the  plaintiff 
set  the  building  comerwise,  and  not  parallel  with  Zaun's 
dock,  so  that  it  spoiled  his  bathing  place,  and  made  it  very 
difficult  to  get  his  steam  yacht  in  and  out  of  the  building; 
that  he  denied  that  he  ever  sent  directions  to  any  one  as  to 
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the  location  of  the  building,  but  left  the  matter  entirely 
with  the  plaintiff,  and  relied  upon  him  to  fulfill  his  contract; 
that  he  never  gave  any  one  except  the  plaintiff  any  direc- 
tion as  to  the  location  of  the  building,  in  writing  or  other- 
wise. Claris  testimony  is  corroborated  by  Husby's,  who 
repeatedly  told  the  plaintiff  that  Clark  wanted  the  building 
"  parallel  with  Zaun's  dock."  We  must  hold,  upon  the  great 
preponderance  of  the  evidence,  if  not  the  uncontradicted 
evidence,  that  the  plaintiff  did  not  drive  the  piles  nor  locate 
the  building  as  he  had  agreed,  and  hence  had  no  right  to 
recover  therefor.  It  follows  that  the  persons  who  claim  as 
subcontractors  for  driving  piles  under  the  building  as  mis- 
located  by  the  plaintiff  have  no  claim  upon  which  they  can 
recover  from  Clark.  As  to  the  piles  driven  out  in  the  body 
of  the  lake,  we  fail  to  find  in  the  record  any  contract  or  evi- 
dence sufficient  to  prove  a  contract  which  would  authorize 
a  recovery  from  Cla/rk^  much  less  the  enforcement  of  a  lien 
on  the  building  and  shore.  Of  course,  no  lien  could  be  ac- 
quired upon  the  bed  of  the  lake,  which  belongs  to  the  state. 
By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  dis- 
miss the  action. 


Wagner,  by  guardian  ad  litem^  Appellant,  vs.  The  Plano 
Manufacturing  Company,  Bespondent. 

March  20  —  April  9, 1901. 

Master  and  servant:  Personal  injuries:  Negligence:  FeUow-servant:  Ob- 
vious danger:  Failure  to  warn. 

X  Defendant's  agent  requested  plaintiff,  a  boy  fourteen  years  old,  of 
ordinary  health  and  intelligence,  to  assist  him  in  putting  trucks 
under  a  binder,  and  plaintiff  was  injured  by  the  negligence  of  the 
agent  in  allowing  the  binder  to  tip  over  while  plaintiff  was  so  em- 
ployed.   Heldj  that  plaintiff  and  the  agent  were  fellowHservants  of 


Wis.]  JANUARY  TERM,  1901.  49 

Wagner  tb.  The  Piano  Mfg.  Co. 

defendant,  and  that  plaintiff  was  entitled  to  the  same  protection 
as  any  other  servant  of  defendant  of  similar  age  and  intelligence, 
and  was  subject  to  the  same  risks  of  injury  from  the  negligenoe 
of  a  fellow-servant. 
%  In  such  oase  the  danger  of  the  machine  falling  over,  being  one 
within  the  common  knowledge  of  boys  as  well  as  men,  was  not 
such  a  danger  as  called  for  a  warning  from  defendant's  agent  be- 
fore setting  plaintiff  at  work,  and  failure  in  that  regard  did  not 
constitute  negligence. 

Appeal  from  a  jadgment  of  the  circuit  court  for  Wauke- 
sha county :  James  J.  Dick,  Circuit  Judge.     Affirmed. 

This  is  an  action  to  recover  for  personal  injuries.  The 
facts  appearing  upon  the  trial  were  substantially  as  follows : 
In  June,  1 898,  the  plaintifF,  who  was  a  boy  a  little  less  than 
fourteen  years  of  age,  of  ordinary  health  and  intelligence,  was 
living  at  Waukesha,  with  Valentine  Imig,  who  was  his  step- 
father, and  is  his  guardian  ad  Utem  in  this  action.  Imig 
was  an  agent  for  the  defendant,  TJie  PUmo  Manufacturing 
Company^  and  in  1897  had  sold  a  binder  made  by  said  com- 
pany to  a  farmer  in  the  vicinity,  who  was  unable  to  pay  for 
the  same,  and  in  1898  the  machine  was  taken  back  from  the 
farmer  by  another  agent  of  the  defendant,  who  thereupon 
sold  it  to  Imig,  with  an  agreement  that  a  new  pair  of  trucks 
should  be  furnished  with  the  machine.  The  machine  was 
upon  a  farm  near  Waukesha,  and  the  trucks  were  after- 
wards procured  and  an  attempt  was  made  by  Imig  to  place 
them  under  the  binder,  but  it  appears  that  they  would  not 
fit.  Thereupon  Imig  notified  the  general  agent  of  the  de- 
fendant at  Fond  du  Lac  of  the  fact  that  the  trucks  would 
not  fit;  whereupon  the  agent  sent  an  expert,  one  Diebler, 
to  Waukesha  to  fit  the  trucks  to  the  machine.  Diebler 
called  on  Imig,  and  learned  what  the  difiiculty  was,  and 
Imig  sent  the  plaintiff  with  a  horse  and  buggy  to  take  Die- 
bler out  to  the  farm  and  show  him  the  binder  and  the 
tracks,  in  order  that  Diebler  might  fit  them  together.    On 

arriving  at  the  farm  where  the  binder  and  trucks  were, 
Vol.  110—4 
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there  being  no  other  man  to  assist  Diebler,  he  requested  the 
plaintiff  to  assist  him,  and  the  plaintiff  consented  to  do  so. 
In  this  operation,  Diebler  first  directed  the  boy  to  get  a 
block  to  prop  np  the  binder,  which  he  did,  and,  the  first 
block  not  being  long  enough,  he  procured  another.  Diebler 
thereupon  lifted  up  the  binder,  and  told  the  plaintiff  how 
to  place  the  block  so  as  to  prop  it  up,  and  the  boy  placed 
the  block  under  the  binder,  but  Diebler  said  it  was  not 
quite  solid  enough,  so  Diebler  lifted  up  the  binder  again, 
and  the  plaintiff  placed  the  block  in  a  better  position,  and 
then  Diebler  said,  ^'  It's  all  right,"  and  then  took  the  tongue 
out  of  the  machine,  and  threw  it  on  the  ground,  and  told 
the  boy  to  hold  onto  the  trucks.  In  doing  this,  the  boy 
had  to  go  in  front  of  the  binder,  and  sat  down  upon  the 
ground.  While  so  holding  tne  trucks  they  slipped  off  in 
some  manner,  and  Diebler  came  back  and  put  the  machine 
on  again,  and  said  to  the  boy,  ''Hold  them  good,"  and 
turned  away  again,  and  as  he  was  turning  away  the  press- 
ure threw  the  machine  forward,  the  block  fell,  and  an  iron 
rod  projecting  down  from  the  machine  penetrated  the  plaint- 
iff's leg,  inflicting  quite  serious  injuries. 

The  plaintiff  claims  that  Diebler  was  negligent  in  failing 
to  warn  the  plaintiff  of  the  danger  of  the  machine  falling 
over,  and  also  in  failing  to  properly  block  or  prop  up  the 
machine.  A  verdict  for  the  defendant  was  directed,  and 
from  judgment  thereon  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Armtn  <b  WaiUy 
and  oral  argument  by  C.  E.  Armin. 

For  the  respondent  there  was  a  brief  by  Ryam,  <&  Mertan^ 
and  oral  argument  by  E.  Merton. 

WmsLow,  J.  When  the  defendant's  agent,  Diebler,  re- 
quested the  plaintiff  to  assist  him  in  the  work  of  putting  the 
binder  upon  the  trucks,  and  the  plaintiff  consented  to  do  so, 
the  plaintiff  became  for  the  time  being  defendant's  servant 
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to  all  intents  and  purposes,  and  a  co-employee  of  the  defend- 
ant with  Diebler,  entitled  to  the  same  protection  as  any 
other  servant  of  the  defendant  of  similar  age  and  intelli- 
gence, and  subject  to  the  same  risks  of  injury  from  the 
negligence  of  a  fellow-servant.  Johnson  v,  Ashland  W.  Co. 
71  Wis.  553;  S.  C.  77  Wis.  51.  If  there  was  serious  danger 
and  hazard  in  the  work,  which  was  not  obvious,  and  which 
a  boy  of  plaintiff's  age  and  intelligence  would  not  be  expected 
to  know,  then  he  was  entitled  to  be  warned  of  siich  danger, 
and  the  failure  of  Diebler  to  so  warn  him  would  constitute 
negligence  on  the  part  of  the  defendant;  for  in  this  respect 
Diebler  was  undoubtedly  a  vice  principal.  If,  however, 
there  was  no  failure  of  duty  in  this  respect,  the  subsequent 
failure  of  Diebler  to  properly  block  the  machine  would  be 
simply  the  negligence  of  a  co-employee,  for  which  the  defend- 
ant would  not  be  responsible.  Klochinshi  v.  Shores  Z.  Co. 
93  Wis.  417. 

The  question  to  be  decided,  therefore,  is  simply  whether 
the  danger  of  the  machine  falling  over  was  such  a  danger 
as  called  for  a  warning  on  the  part  of  Diebler  before  he  set 
the  plaintiff  at  work. 

Upon  this  question,  it  seems  to  us  that  the  answer  must 
clearly  be  in  the  negative.  The  placing  of  a  binder  upon 
its  trucks  is  an  operation  of  a  similar  character  to  many 
operations  which  are  continually  going  on  upon  a  farm,  and 
in  which  boys  of  the  age  of  the  plaintiff  are  frequently 
called  upon  to  assist.  The  danger  of  the  machine  falling 
over,  if  not  properly  blocked  up,  was  patent  to  a  boy  of  this 
age  as  well  as  to  a  man.  There  is,  of  course,  danger  in  any 
operation  involving  the  lifting  and  moving  of  heavy  articles 
which  may  lose  their  equilibrium,  but  this  danger  is  one 
within  the  common  knowledge  of  boys  as  well  as  men.  It 
would  not  be  reasonable  to  hold  that  a  boy  must  be  warned 
that  a  heavy  article  may  fall  and  hurt  him,  if  not  properly 
supported,  every  time  he  is  asked  to  assist  in  moving  it. 
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Warning  is  not  required  against  obvious  dangers  in  ordinary 
operations  which  are  matters  of  common  knowledge  to  all. 
Bailey,  Personal  Injuries,  §  2730.  The  boy  received  an  un- 
fortunate and  serious  injury,  but  we  are  unable  to  see  that 
the  defendant  is  responsible  for  it  upon  any  principle  of  law. 
By  the  Court-^  Judgment  affirmed. 


BouBDA,  Appellant,  vs.  Jones,  Kespondent. 

March  SO  —  AprU  9, 1901. 

Bt^pilemn:  Landlord  and  tenant:  Evidence:  Inventory  of  Tiotd  furniture: 
Memoranda:  Offer  of  judgment:  Practice:  Value:  Improbable  evi- 
dence: Special  damages:  Interest:  Immaterial  error, 

1,  Plaintiff  leased  a  summer  hotel  and  its  furnishings  from  defendant, 

stipulating  that  an  inventory  of  the  property  therein  should  be 
taken  before  he  took  possession,  and  that  he  would  return  to  de- 
fendant the  same  quantity  and  kind  of  property  at  the  termina- 
tion of  the  lease.  No  inventory  was  taken,  though  defendant  had 
an  inventory  which  had  been  taken  at  the  close  of  the  preceding 
season,  whioh  was  shown  to  have  been  accepted  as  the  inventory 
required  under  the  lease.  Plaintiff  occupied  the  hotel  two  seasons, 
adding  to  the  furnishings  property  of  his  own,  and,  on  the  termi- 
nation of  his  lease,  left  all  furnishings  therein  and,  after  due  de- 
mand, replevied  certain  property  therein,  alleged  to  be  his.  On 
the  trial  defendant's  son  and  daughter  testified  as  to  certain  in- 
ventories each  had  made  of  the  property  in  the  hotel,  the  son's, 
being  based  on  defendant's  inventory  made  before  plaintiff  took 
possession,  showed  the  property  in  the  hotel  before  plaintiff  went 
into  possession,  the  articles  he  had  left,  the  excess  of  property,  and 
also  the  articles  missing.  Plaintiff  offered  similar  memoranda 
prepared  by  his  witnesses.  Heldj  that  such  memoranda  were  prop- 
erly received  in  evidence  as  part  of  the  testimony  of  the  witnesses. 

2,  Where  an  offer  of  judgment  under  sec.  2789,  Stats.  1898,is  made,  the 

fact  that  the  cause  proceeded  to  trial  is  ample  evidence  that  it  was 
refused. 
&  An  offer  of  judgment  under  sec.  2789,  Stat&  1898,  is  a  proper  instru- 
ment to  be  in  the  files  of  the  case^  and,  on  refusal  to  accept,  it 
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drope  out  of  the  case  until  the  final  conclusion  is  reached  on  the 
facts,  when,  on  attention  being  called  thereto,  it  is  the  duty  of  the 
court  to  recognize  and  consider  it  in  determining  the  question  of 
costs. 

4.  Where  an  offer  of  judgment  is  made  and  refused,  it  is  not  error  to 
award  judgment  for  less  than  the  offer,  although  such  offer  was 
not  in  evidence,  said  sec  2789  prohibiting  the  consideration  thereof 
by  the  court 

6L  Evidence  as  to  the  value  of  household  furniture  which  had  been  used 
in  an  hotel  from  one  to  live  years,  based  on  the  theory  that  it  was 
worth  as  much  as  when  new,  is  contrary  to  all  reasonable  probar 
bilities,  and  may  be  disregarded  even  though  uncontradicted. 

d  The  plaintiff  in  an  action  of  replevin  testified  that  his  special  dam- 
ages by  reason  of  the  wroDgful  detention  of  his  property  was  a  sum 
four  times  the  value  of  the  property  as  found  by  the  court,  and 
well  up  to  the  value  that  by  any  possibility  could  have  been  found 
upon  the  proof,  and  also  testified  that  if  he  recovered  the  property 
it  would  be  worth  substantially  as  much  as  when  new.  Held,  that 
the  court,  in  assessing  damages,  might  disregard  such  evidence  as 
incredible. 

7*  In  replevin  where  no  special  damages  are  claimed  or  established  by 
the  evidence,  the  proper  rule  requires  an  allowance,  as  damages,  of 
interest  upon  the  value  of  the  property  while  the  wrongful  deten- 
tion continued;  but  where  the  loss  in  that  regard  is  trifling,  the 
omission  of  such  allowance  is  not  prejudicial  error. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wauke- 
sha county:  James  J.  Dick,  Circuit  Judge.    Affirmed. 

Action  of  replevin  for  a  quantity  of  hotel  furniture. 
Plaintiff  leased  of  respondent,  for  the  season  of  1897,  a  sum- 
mer hotel  with  its  furnishings,  agreeing  to  return,  at  the 
termination  of  the  lease,  as  much  personal  property  in  kind 
and  quality  as  that  covered  by  the  lease,  and  to  purchase 
for  his  use  any  additional  furniture  he  might  need.  The 
lease  was  made  February  27, 1897,  and  provided  that  the 
season  should  commence  May  12th  and  end  October  12th 
thereafter,  and  that  before  such  commencement  an  inven- 
tory and  appraisal  of  the  personal  property  covered  by  it 
should  be  made.  After  the  hotel  was  closed  the  preceding 
season  respondent  caused  an  inventory  of  his  personal  prop- 
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erty  therein  to  be  taken.  The  inventory  required  by  the 
lease  was  not  made,  bat  the  evidence  tended  to  show  that 
the  fact  that  respondent  had  an  inventory  made  the  previous 
fall  was  brought  to  appellant's  attention,  and  that  it  was  un- 
derstood that  it  should  stand  as  representing  the  leased  per- 
sonal property.  The  lease  was  renewed  for  the  season  of 
1898.  At  the  end  of  such  season  plaintiff  closed  the  hotel 
without  taking  away  his  personal  property.  Later  he  made 
a  list  of  the  property  he  claimed,  which  was  in  defendant's 
possession,  and  demanded  the  same.  The  demand  was  re- 
fused, whereupon  this  action  was  brought  to  recover  the 
same. 

All  the  material  allegations  of  the  complaint  were  put  in 
issue  by  the  answer.  Defendant  tendered  judgment  pursu- 
ant to  sec.  2789,  Stats.  1898,  for  a  large  part  of  the  property 
claimed,  with  costs  up  to  the  time  of  such  tender.  The 
tender  was  refused.  The  cause  was  tried  before  a  referee. 
Appellant,  to  establish  his  cause  of  action,  testified  that  all 
the  property  described  in  the  complaint  belonged  to  him 
and  that  the  various  articles  were  worth  the  amounts  set 
opposite  them  respectively  in  a  list  attached  to  the  com- 
plaint, the  aggregate  being  $822;  that  he  fixed  the  value 
as  indicated  because  that  was  what  the  property  cost;  that 
the  articles  had  been  used  in  the  hotel  business  from  one  to 
five  years,  but  that  they  were  worth  as  much  as  when  new. 
Plaintiff's  wife,  assisted  by  a  servant,  inventoried  the  prop- 
erty in  the  hotel  after  the  close  of  the  tenancy,  and  their 
inventory  was  the  basis  of  appellant's  claim.  Mrs.  Bourda 
testified  to  the  correctness  of  the  inventory,  but  said  that 
when  making  it  she  did  not  have  any  list  of  respondent's 
property  to  go  by  and  did  not  know  what  all  the  property 
was.  To  maintain  respondent's  side  of  the  case  his  son  tes- 
tified that  in  the  fall  of  1896  he  made  an  inventory  of  his 
father's  property  that  was  leased  to  appellant  in  1897,  and 
that  he  caused  it  to  be  recorded  in  a  book  which  was  pro- 
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dnced.  He  presented  a  list  which  he  said  was  a  copy  of  the 
book,  and  it  was  allowed  to  go  in  evidence  as  a  part  of  his 
testimony.  He  also  presented  a  paper  which  he  said  con- 
tained a  true  list  of  his  father's  property  that  was  in  the 
hotel  when  appellant's  tenancy  commenced ;  that  he  made 
it  from  the  inventory  of  1896;  that  on  the  list  there  were 
columns  of  figures,  one  showing  property  in  the  hotel  in 
1896,  another  property  when  the  first  inventory  was  taken, 
and  the  third  what  was  found  in  the  hotel  after  the  replevin 
papers  were  served.  At  another  point  he  testified  that  the 
first  paper  presented  was  a  copy  of  the  inventory  of  1896 
taken  from  the  book  that  was  produced,  and  that  the  second 
list  was  a  copy  of  the  articles  in  the  inventory  of  1896  of 
the  kind  found  in  the  hotel  by  him  and  inventoried  after  the 
suit  was  commenced.  The  second  list  had  fonr  columns,  one 
representing  articles  owned  by  respondent  in  the  hotel  at 
the  commencement  of  the  tenancy,  one,  similar  articles 
there  when  the  inventory  was  taken  by  the  witness  after 
the  tenancy  terminated,  one,  the  number  of  articles  short, 
and  the  other,  the  number  of  articles  in  excess  of  what  re- 
spondent was  entitled  to.  Both  lists  were  received  in  evi- 
dence against  appellant's  objections.  Miss  Maria  £.  Jones 
testified  to  having  made  an  inventory  of  all  the  articles  in 
the  hotel  after  it  closed  for  the  season  of  1898.  She  pro- 
duced a  list  which  she  said  was  a  correct  exhibit  of  her 
work,  written  under  personal  directions  as  she  called  the 
articles  off  from  the  minutes  of  her  inventory.  The  paper 
was  allowed  to  be  introduced  as  part  of  the  witness's  evi- 
dence. Eespondent  produced  no  evidence  onthe  subject  of 
value,  except  as  to  one  article  which  he  said  was  not  worth 
over  one  fourth  of  what  it  cost  when  new. 

The  referee  found  in  favor  of  plaintiff,  that  he  was  en- 
titled to  recover  certain  specified  articles,  not  including  a 
large  part  of  the  property  claimed  and  much  of  the  property 
for  which  judgment  was  tendered.    He  followed  the  list 
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made  and  verified  by  respondent's  son,  showing  the  excess 
of  articles  found  in  the  hotel  after  the  tenancy  closed,  over 
thosd  belonging  to  respondent  according  to  the  inventory  of 
September,  1896,  which  were  turned  over  to  appellant  on 
May  1,  1897,  according  to  the  evidence  of  respondent's  son, 
as  such  evidence  is  understood.  The  value  of  the  articles 
found  to  belong  to  appellant,  at  the  rate  testified  to  by  him, 
was  over  $300.  The  value  found  by  the  court  was  $50.  The 
only  evidence  of  damage  was  a  general  statement  by  plaint- 
iff that  he  was  damaged  $200.  He  said  he  made  that  out 
because  he  had  to  buy  articles  to  that  amount,  but  that  the 
property  was  worth  as  much  as  when  it  was  bought.  The 
damages  were  assessed  at  one  dollar.  The  lease  was  put  in 
evidence.  The  referee  further  found  that  appellant  was  en- 
titled to  a  less  favorable  judgment  than  that  tendered  to 
him  before  the  trial. 

The  findings  and  conclusions  of  the  referee  were  substan- 
tially confirmed  by  the  trial  court.  That  was  done  by  mak- 
ing new  findings  embodying  the  same  conclusions  as  those 
reached  by  the  referee,  and  the  following,  in  substance: 
Plaintiff  agreed  in  the  lease  to  return  to  defendant  all  the 
personal  property  covered  by  the  lease,  in  equal  number, 
kind,  and  quality.  Plaintiff  vacated  the  leased  premises  at 
the  termination  of  his  tenancy  and  delivered  possession 
thereof,  with  most  of  the  chattels  mentioned  in  the  com- 
plaint, for  the  purpose  of  complying  with  the  requirement 
of  the  lease  that  the  lessee  should  make  good  to  the  lessor 
all  property  covered  by  the  lease,  at  the  termination  thereof. 
The  articles  covered  by  the  referee's  finding  were  in  excess 
of  what  defendant  was  entitled  to  recover.  Judgment  was 
rendered  accordingly,  costs  being  awarded  to  plaintiff  up 
to  the  time  of  the  tender,  and  subsequent  thereto  to  the  de- 
fendant.   The  plaintiff  appealed. 

Joseph  B.  Doe^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Ryam,  dk  Merton^ 
and  oral  argument  by  K  Merton. 


Wis.]  JANUAKT  TEEM,  1901.  57 

Bourda  vs.  Jonea 

Mabshall,  J.  It  is  insisted  that  there  was  no  evidence 
showing  that  appellant  was  not  the  owner  and  entitled  to 
recover  the  property  he  claimed ;  that  his  alleged  cause  of 
action  wt,  vHma facie  established,  and  that  there  was  no 
competent  tddenoe  to  the  contrary.  That  contention  is 
based  on  the  idea  that  the  list  of  property  produced  and  re- 
ceived in  evidence,  said  to  be  a  correct  inventory  of  the 
property  in  the  hotel  when  appellant  took  possession  in  1897, 
and  the  inventories  of  the  property  found  in  the  hotel  after 
appellant  left  it  in  1898,  were  improperly  received  in  evi- 
dence. In  that,  counsel  for  appellant  is  in  error.  The  in- 
ventory of  1896  was  fairly  shown  to  have  been  accepted  as 
the  inventory  required  by  the  lease  to  be  taken  on  or  before 
May  12,  1897.  It  was  sufficiently  verified  to  be  admissible 
as  part  of  the  evidence  of  A.  W.  Jones,  as  was  also  the  in- 
ventory taken  by  him  in  1898,  and  the  tabulation  showing 
the  excess  of  articles  then  in  the  hotel  over  what  the  lease 
required  appellant  to  deliver  to  respondent.  The  same  is 
true  of  the  inventory  made  by  Miss  Jones.  So  the  situation 
was  that  there  was  evidence  on  the  side  of  respondent  quite 
as  satisfactory  as  on  the  side  of  appellant.  We  are  unable 
to  discover  any  basis  for  the  claim  confidently  made  by 
counsel  for  appellant  that  his  case  was  clearly  established 
and  that  the  defense  was  wholly  unsupported,  except  the 
assumption  that  the  verified  inventories  and  the  tabulation 
of  the  result  of  comparing  the  inventory  of  the  property  re- 
spondent's witnesses  said  appellant  received  and  that  of  the 
property  he  returned,  were  improperly  received  in  evidence. 
The  several  lists  received  in  evidence  as  part  of  the  testi- 
mony of  respondent's  witnesses  were  quite  as  well  verified 
as  the  list  put  in  evidence  by  appellant  to  substantiate  his 
claim.  The  lists  on  both  sides  were  made  and  verified  in 
substantially  the  same  way  and  were  received  in  evidence 
in  connection  with  and  as  a  part  of  evidence  of  witnesses 
who  made  them,  under  the  same  rule.    They  were  not  re- 
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ceived  as  independent  instruments  of  evidence.  They  were 
used  for  the  purpose  of  aiding  the  witnesses  who  testified  to 
their  correctness  in  giving  evidence  of  facts  within  their 
knowledge,  or  that  were  within  their  knowledge  when  the 
lists  were  prepared  or  the  memoranda  were  made  from  which 
the  lists  were  compiled.  A  witness,  in  testifying,  may  prop- 
erly use  a  memorandum  which  he  knew  when  made,  or  by 
subsequent  verification  thereof,  to  be  correct,  even  though 
he  does  not  possess  present  remembrance  of  the  correctness 
of  the  matters  referred  to  therein,  after  seeing  the  paper 
and  examining  it,  and  even  though  the  writing  is  not  one 
that  the  witness  made  himself.  In  such  a  case,  if  the  wit* 
ness,  after  using  the  paper  to  refresh  his  memory,  cannot 
state  the  facts  readily  from  personal  recollection,  but  can 
state  that  he  knows  the  paper  was  in  accordance  with  the 
truth  when  it  was  made,  it  may  be  put  in  evidence  as  a  part 
of  his  testimony.  Jones,  Ev.  §§  877-886,  inclusive.  We 
see  no  reason  why  the  referee  was  not  Warranted  in  receiv- 
ing in  evidence  all  the  verified  lists  upon  both  sides  and 
giving  such  weight  thereto  in  connection  with  the  other 
evidence  as  he  believed  the  same  were  entitled  to,  and  ia 
finally  concluding  that  the  evidence  produced  by  respond- 
ent, in  respect  to  the  amount  of  property  plaintiff  was  en- 
titled to,  was  in  accordance  with  the  truth,  and  in  deciding 
accordingly. 

It  is  said  there  was  error  in  finding  that  there  was  an  offer 
of  judgment  which  was  more  favorable  to  appellant  than 
the  final  decision,  because  the  offer  was  not  introducedin 
evidence.  The  learned  counsel  must  have  failed  to  read  sec. 
2789,  Stats.  1898,  under  which  the  offer  was  made.  That 
provides  that  the  offer,  if  not  accepted,  cannot  be  put  in  evi- 
dence or  considered  on  the  trial,  but  that  notice  shall  be 
taken  of  it  in  determining  whether  the  party  to  whom  judg- 
ment is  offered,  in  case  he  recovers,  is  entitled  to  full  costs 
or  only  costs  up  to  the  date  of  the  offer.    There  can  be  no 
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controversy  bnt  that  the  offer  of  judgment  was  actaally 
served.  It  has  an  admission  of  service  indorsed  upon  it  by 
appellant's  counsel.  The  fact  that  the  case  proceeded  to 
trial  after  the  offer  was  made  is  ample  evidence  that  it  was 
refused.  The  paper  was  a  proper  instrument  to  be  in  the 
files  of  the  case,  ana  when  it  was  called  to  the  attention  of 
the  referee  it  was  his  duty  to  recognize  the  effect  thereof 
under  sec.  2789,  as  he  did. 

Complaint  is  made  because  the  referee  did  not  allow  ap- 
pellant at  least  all  the  property  specified  m  the  offer  of 
judgment.  At  this  point  counsel  seems  to  recognize  the 
fact  that  the  existence  of  the  offer  of  judgment  could  not 
properly  be  entirely  overlooked.  The  answer  to  his  propo- 
sition, however,  that  the  referee  should  have  considered  it 
in  determining  the  facts,  is  that  the  statute  expressly  prohib- 
its such  consideration.  When  an  offer  of  judgment  is  made 
under  sec.  2789,  and  is  refused,  it  drops  entirely  out  of  the 
case  till  the  final  conclusion  is  reached  on  the  facts,  and 
then  it  must  necessarily  be  considered  m  determining  the 
question  of  costs. 

It  is  contended  that  the  evidence  of  value  on  the  part  of 
plaintiff  was  clear,  satisfactory,  and  undisputed,  and  that 
there  was  no  evidence  whatever  to  warrant  the  court  m  find- 
ing the  value  at  $50  or  any  less  than  the  amount  indicated 
by  the  testimony  of  plaintiff.  We  are  unable  to  find  the 
clear  and  satisfactory  evidence  spoken  of.  Appellant  testi- 
fied that  the  property,  though  it  had  been  m  use  m  a  hotel 
from  one  to  five  years,  was  worth  as  much  as  when  new, 
and  his  values  were  put  upon  that  basis.  The  evidence  was 
clear,  to  be  sure,  but  clearly  outside  the  realms  of  all  reason- 
able probabilities.  It  has  often  been  said  that  courts  and 
juries  are  not  obliged  to  find  that  a  fact  exists,  and  cannot 
properly  do  so,  merely  because  there  is  evidence  to  that  ef 
feet  from  the  mouth  of  a  witness  or  any  number  of  witnesses. 
A  sworn  statement,  which  is  obviously  false  when  viewed 
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in  the  light  of  reason  and  common  sense  and  facts  within 
common  knowledge,  cannot  be  received  in  conrt  as  true  be- 
cause some  witness  wilfully  or  ignorantly  or  recklessly  so 
testifies.  Badger  v,  Janeaville  C.  MiUsy  95  Wis.  599 ;  Roth  v, 
S.  K  Barrett  Mfg.  Co.  96  Wis.  615;  Flaherty  v.  Harriaoriy 
98  Wis.  559 ;  Wunderlich  v.  Palatine  K  Ins.  Co.  104  Wis.  382. 
It  is  not  infrequently  supposed  that  a  sworn  statement  is 
necessarily  proof,  and  that,  if  uncontradicted,  it  establishes 
the  tact  involved.  Such  is  by  no  means  the  law.  Testi- 
mony, regardless  of  the  amount  of  it,  which  is  contrary  to 
all  reasonable  probabilities  or  conceded  facts  —  testimony 
which  no  sensible  man  can  believe  —  goes  for  nothing ;  while 
the  evidence  of  a  single  witness  to  a  fact,  there  being  noth- 
ing to  throw  discredit  thereon,  cannot  be  disregarded.  If 
it  is  the  only  evidence  m  respect  to  the  fact  involved,  it  is 
ordinarily  deemed  sufficient  to  establish  such  fact.  Engtnam.n 
V.  Estate  of  Immelj  59  Wis.  249.  Where  the  value  in  con- 
troversy relates  to  an  article,  the  value  of  which  is  within 
common  knowledge,  the  fact  may  be  found  by  court  or  jury 
without  direct  testimony  thereto,  the  article  being  suffi- 
ciently described  by  evidence  to  enable  one  to  apply  to  it 
common  knowledge  of  value.  At  the  same  time,  evidence 
of  witnesses,  though  uncontradicted,  placing  the  value  of  an 
article  beyond  all  reason,  should  be  entirely  ignored.  Hoss- 
ler  V.  Trumpj  62  Ohio  St.  139.  The  court  in  that  case,  to 
illustrate,  suggested  that  evidence  that  labor,  ordinarily 
worth  $3  per  day  as  a  matter  of  common  knowledge,  is  worth 
$100  per  day,  is  not  entitled  to  any  consideration.  If  there 
IS  anything  that  is  within  common  knowledge,  it  is  that  the 
value  of  household  furniture  and  utensils  that  have  been  in 
use  for  a  number  of  years,  however  well  the  same  may  have 
been  cared  for,  is  largely  below  the  value  thereof  when  new. 
The  testimony  of  appellant  that  his  property  was  worth  as 
much  as  when  new,  did  not  prove  or  tend  to  prove  the  true 
value.    So  the  referee,  without  any  accurate  description  of 
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the  property  or  its  condition,  was  left  to  guess  at  the  value 
thereof.  The  burden  of  proof  was  on  plaintiff.  His  case 
was  submitted  on  the  issue  of  value  for  a  judicial  guess,  and 
it  is  considered  that  he  cannot  complain  of  the  result.  This 
court  is  certainly  in  no  better  position  to  know  the  truth 
than  the  referee  was.  As  we  view  it,  there  was  practically 
a  failure  of  proof  on  the  subject  of  value. 

A  farther  complaint  is  made  because  the  court  assessed 
appellant's   damages,  for  the  wrongful  detention  of  the 
property,  at  $1,  in  the  face  of  his  evidence  that  such  dam- 
ages amounted  to  $200.    On  this  point  we  might  repeat 
what  has  been  said  in  regard  to  determining  a  fact  in  con- 
troversy where  there  is  no  credible  evidence  in  regard  to 
it.     According  to  appellant's  evidence,  viewing  it  with  ref- 
erence to  the  property  he  recovered,  his  damages  for  the 
wrongful  detention  thereof  were  about  four  times  what  the 
court  found  its  value  to  be,  and  well  up  to  the  value  that 
by  any  possibility  could  have  been  established  by  proof; 
yet  he  'said  that  if  he  recovered  the  property  it  would  be 
worth  substantially  as  much  as  when  new. 

Ko  special  damages  were  claimed  in  the  complaint  or  es- 
tablished by  the  evidence,  so  the  proper  rule  required  the 
referee  to  allow,  as  damages,  interest  upon  the  value  of  the 
property  while  the  wrongful  detention  thereof  continued. 
Bonested  v.  Orvia^  22  Wis.  522;  Bigdow  v.  DoolitUe^  36  Wis. 
115;  Wells,  Eeplevin,  §  537.  That  was  overlooked  by  the 
referee  and  by  the  trial  court,  but  the  loss  to  appellant 
thereby  is  too  trifling  to  justify  regarding  the  error  as  sub- 
stantially prejudicial  to  him. 

Some  other  points  are  referred  to  by  counsel,  but  we  have 
noticed  all  that  seem  to  be  regarded  as  of  special  signifi- 
cance.   We  are  unable  to  discover  any  reversible  error  in 
the  record. 
By  the  Court, —  Judgment  is  affirmed. 
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.      EooH,  Respondent,  vs.  Husns  and  another,  Appellants. 

114       12661  March  iO^AprU  9, 1901. 

Appeal:  Notice:  Service:  Eraeures:  Presumptions, 

1.  The  record  must  affirmatively  show  service  of  the  notice  of  appeal 

to  the  supreme  court  on  the  respondent  or  his  attorneys  and  the 
clerk  of  the  proper  court,  or  the  court  will  decline  to  assume  juris- 
diction and  dismiss  the  appeal 

2.  A  notice  of  appeal  was  indorsed  in  typewritten  words  "  Services  ad- 

mitted,  May ,  1900.*'    Underneath  the  Tiames  of  respondentia 

attorneys  had  been  written,  and  the  words,  *'  PlaintiflTs  Attorneys" 
and  *'  Clerk  of  Said  Court,"  typewritten.  Through  all  of  such  words 
and  figures  a  pen  had  been  drawn,  and  over  all  the  filing  stamp  of 
the  clerk  of  the  county  court  had  been  placed.  Heid,  that  the  su- 
preme court  could  not  presume,  in  the  absence  of  any  date,  that 
the  erasures  were  made  after  service,  or  that  service  was  in  fact 
mad& 
^  While  the  fact  that  a  notice  of  appeal  was  filed  with  the  clerk,  and 
had  been  returned  by  him  with  the  record,  may  raise  a  presump- 
tion of  service  upon  him,  it  does  not  aid  a  failure  of  proof  of  serv- 
ice on  respondent  or  his  attomeya 

Appbal  from  a  judgment  of  the  conntj  court  of  Dodge 
county:  J.  A.  jBabnet,  Judge.    Appeal  dismissed. 

For  the  appellants  there  was  a  brief  by  Winkler,  Flan- 
derSy  Smith,  Bottum  c&  VUaSy  and  oral  argument  by  F.  C. 
Winkler. 

For  the  respondent  there  was  a  brief  by  Sanborn,  Lose, 
Powell  c&  EUis,  and  oral  argument  by  A.  L.  Sanborn. 

Babdeen,  J.  The  record  in  this  case  fails  to  show  that 
the  notice  of  appeal  was  ever  served  upon  the  respondent's 
attorneys.    On  the  back  of  the  notice  there  appears  to  have 

been  typewritten  the  words,  "  Services  admitted,  May , 

1900."  Underneath,  in  writing,  are  the  names  of  Malone  & 
Bachhuber,  who  wereplaintiflTs  attorneys  in  the  court  below. 
Immediately  below  are  the  typewritten  words,  "  PlaintiflTs 
Attorneys,"  and  "  Clerk  of  Said  Court."    A  pen  has  been 
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drawn  through  each  of  the  words  and  figures  above  quoted, 
and  over  all  is  the  filing  stamp  of  the  clerk  of  Dodge  county 
court.  When  or  by  whom  these  erasures  were  made  we 
are  unable  to  say.  No  explanation  has  been  offered,  and 
we  have  only  the  bare  facts  above  recited  for  our  guidance. 
If  the  admission  of  service  had  been  dated,  it  might  be  pre- 
sumed that  such  erasures  were  made  after  service.  As  it  is, 
no  such  presumption  can  arise.  So  far  as  service  of  the 
notice  of  appeal  upon  the  attorneys  is  concerned,  it  cannot 
be  allowed  to  rest  upon  presumption.  The  record  must 
afSrmatively  show  that  such  service  has  been  made,  or  this 
court  will  decline  to  consider  the  appeal.  Such  was  the 
rule  announced  in  Eaton  v.  Ma/niiowoo  Co.  42  Wis.  817,  and 
which  has  been  adhered  to  ever  since.  It  is  the  foot  of 
service  that  gives  this  court  jurisdiction  to  proceed.  Unless 
proof  of  such  fact  afl^irmatively  appears,  we  must  assume 
that  jurisdiction  has  not  been  obtained,  and  dismiss  the  ap- 
peal. In  Yates  v.  Shepardson^  37  Wis.  315,  the  record  was 
sent  to  this  court  on  the  strength  of  a  stipulation  signed  by 
the  attorneys  of  the  respective  parties,  each  admitting  serv- 
ice of  a  notice  of  appeal.  No  proof  of  service  on  the  clerk 
appeared  in  the  record,  and  the  appeal  was  dismissed.  The 
plain  object  of  the  requirement  is  to  prevent  the  court  being 
imposed  upon  or  being  called  upon  to  consider  moot  cases. 
There  is  not,  however,  the  remotest  suspicion  that  anything 
of  this  kind  exists  in  this  case.  We  are  unable  to  imagine 
any  explanation  of  the  circumstances.  The  cold  fact  ap- 
pears that  the  record  fails  to  show  service  of  the  notice  of 
appeal  upon  the  adverse  party,  and  we  cannot  indulge  in 
inferences  or  deductions  to  supply  the  record.  The  fact 
that  the  notice  of  appeal  was  filed  with,  and  has  been  re- 
turned by,  the  clerk  with  the  record  may  be  deemed  a  suf- 
ficient service  on  him,  under  the  rule  established  in  the  case 
of  Mdckin  v.  Madden^  104  Wis.  61 ;  but  this  does  not  help 
out  the  imperfection  mentioned. 

By  the  Court — The  appeal  is  dismissed. 
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Blaib  and  others,  Respondents,  vs.  Milwattkbb  Light,  Hkat 

&  Tbaotion  Company,  Appellant. 

March  SI — April  9, 190  L 

Highways:  EstabUahtnent:  Condunveneas  of  description  in  order:  Bur- 

veye. 

1.  Sea  68,  oh.  19,  H.  S.  1858,  required  the  supervisors  to  make  a  desorip> 

tion  of  a  highway  as  laid  out  and  "  incorporate  the  same  in  an 
order  "  signed  by  them  and  recorded  in  the  town  clerk's  officoL 
Sea  59  provided  that  such  order  **  shall  be  prima  facte  evidence  of 
the  regularity  of  all  the  proceedings  prior  to  the  making  "  thereof* 
Held,  that  the  description  in  such  an  order  is  conclusive  as  to  the 
location  of  the  highway  and  cannot  be  contradicted  by  the  evidence 
of  the  person  who  made  the  survey  or  by  his  written  memoranda 
thereof,  and  that,  if  the  description  is  so  indefinite  that  the  high- 
way cannot  be  located  therefrom,  the  order  is  void. 

2.  Where  the  monuments  stated  in  the  description  of  a  highway  as 

contained  in  the  order  laying  it  out  cannot  be  located  from  such 
order,  but  only  by  resort  to  the  original  survey,  the  situation  doea 
not  come  within  the  rule  that  courses  and  distances  must  yield  to 
monuments,  and  that  in  cases  of  ambiguity  practical  construction 
may  be  resorted  ta 

Appeal  from  an  order  of  the  circuit  court  for  Waukesha 
county:  James  J.  Dick,  Circuit  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  Hyan  <&  Mertony 
and  oral  argument  by  T,  K  Ryan, 

For  the  respondents  there  was  a  brief  by  Frame  dk  Black" 
stonej  attorneys,  and  W.  J.  Turner^  of  counsel,  and  oral  argu- 
ment by  Mr.  R.  J,  Frame  and  Mr.  Turner. 

Cassoday,  C.  J.  This  is  an  appeal  from  an  order  appoint- 
ing commissioners  for  the  condemnation  of  a  strip  of  land 
occupied  by  the  defendant,  and  made  upon  the  petition  of 
the  plaintiffs,  as  landowners.  Such  condemnation  is  resisted 
on  the  sole  ground  that  the  Iocmb  in  quo  is  within  the  limits 
of  what  is  known  as  Delafield  street  or  highway,  as  located 
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and  laid  out  by  the  board  of  supervisors  June  14, 1858,  and 
that  such  occupancy  has  been  authorized  by  the  city.  It  is 
conceded  that  the  original  order  of  the  supervisors,  as  it  ap- 
pears of  record  and  of  itself,  fails  to  describe  the  Delafield 
road,  or  any  part  of  the  strip  of  land  here  sought  to  be  con- 
demned. The  contention  is  that  the  description  in  that 
order  is  ambiguous,  and  in  fact  absurd,  and  should  be  con- 
strued according  to  the  actual  survey  made  at  the  time, 
which  is  preserved  in  writing  with  the  records  of  the  town. 
That  is  to  say,  the  words  "thence  north  eight  minutes,  and 
four  degrees  westy^  contained  in  the  order,  should  be  con- 
strued to  mean  "thence  north  eight  degrees,  four  minutes 
ecutj'*  as  contained  in  the  survey;  and  so  the  words  "north 
fifty-nine  minutes,  and  two  degrees  west^^  contained  in  the 
order,  should  be  construed  to  mean  "north  fifty-nine  de- 
grees, two  minutes  west^^^  as  contained  in  the  survey;  and 
so  the  words  "  thence  north  forty-nine  minutes,  thirty  de- 
grees west,"  contained  in  the  order,  should  be  construed  to 
mean  "  thence  north  forty-nine  degrees,  thirty  minutes  west^^^ 
as  contained  in  the  survey.  In  support  of  such  contention 
counsel  urge  the  well-recognized  rule  that  courses  and  dis- 
tances must  yield  to  monuments,  and  in  case  of  ambiguity 
practical  construction  may  be  resorted  to.  Racme  v. «/.  /. 
Case  P.  Co.  66  Wis.  539;  Miner  v.  Brader,  65  Wis.  537; 
Hacine  v.  Emerson^  85  Wis.  80 ;  Madison  v,  Mayers^  97  Wis. 
410,  411;  Hemselmcm  no.  Hunsicker^  103  Wis.  12.  It  is 
claimed  that  the  order  in  question  contains  such  monuments. 
Thus,  counsel  calls  attention  to  the  fact  that  the  order  men- 
tions as  such  monuments  a  "  burr-oak  tree,"  also  a  "  white- 
oak  tree,"  also  a  "  bridge  over  Barnard's  race,"  and  also  "  the 
town  line  of  Pewaukee."  Such  so-called  monuments  are 
mere  bearings  at  certain  distances  from  stakes  set  by  the 
surveyor.  But  to  find  the  first  stake,  thirty-seven  links  from 
the  "  burr-oak  tree,"  it  is  necessary  to  go  thirteen  chains 
from  the  starting  point,  on  the  course  mentioned  in  the  sur- 
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vey,  "  east,"  instead  of  the  course  mentioned  in  the  order, 
thirteen  chains  ^^  west; "  and  similar  difficnlties  are  encoun- 
tered as  to  such  other  bearings.  In  other  words,  it  is  im- 
possible to  say  from  anything  contained  in  the  order  that 
any  portion  of  the  lociis  in  quo  is  within  the  limits  of  the 
highway  laid  out  or  attempted  to  be  so  laid  out  June  14, 
1858.  The  statute  then  in  force  required  the  supervisors  to 
'^  make  out  a  description  of  the  highway  so  laid  out,  altered, 
or  discontinued,  cmd  incorporate  the  same  in  an  order  to  be 
signed  by  them,  and  shall  cause  such  order  to  be  filed  and 
recorded  in  the  office  of  the  town  clerk,  who  shall  note  the 
time  of  recording  the  same  in  the  record."  Sec.  58,  ch.  19, 
B.  8. 1858;  sec.  1269,  Stats.  1898.  The  statute  at  the  time 
also  provided  that  "  the  order  laying  out,  alteri|;>g,  or  dis- 
continuing any  highway,  or  a  copy  of  the  record  thereof, 
duly  certified  by  the  town  clerk,  shall  be  received  in  all 
courts  and  places  as  competent  evidence  of  the  facts  therein 
contained,  and  shall  bQ  prima  facie  evidence  of  regularity  of 
all  the  proceedings  prior  to  the  making  of  such  order."  Sec. 
59,  ch.  19,  K.  S.  1858;  sec.  1298,  Stats.  1898.  Thus  it  ap- 
pears that  the  statute  required  the  description  of  the  high- 
way to  be  incorporated  into  the  order  signed  by  the  super- 
visors, and  that  such  order,  or  a  certified  copy  thereof, 
should  be  competent  evidence  of  the  facts  therein  contained. 
If  the  description  in  the  order  is  so  indefinite  that  the  road 
therein  mentioned  cannot  be  located  therefrom,  then  the 
order  is  void.  State  ex  rel,  Funkev,  Burgeson^  108  Wis.  174. 
If,  on  the  contrary,  the  description  therein  contained  is  defi- 
nite and  certain,  yet,  since  no  part  of  the  land  here  sought 
|o  be  condemned  comes  within  the  description  therein  given, 
it  follows  that  such  order  is  no  ground  for  resisting  such 
condemnation  proceedings.  We  must  hold  that  the  descrip- 
tion contained  in  the  order  is  conclusive  upon  all  parties, 
and  cannot  be  contradicted  even  by  the  surveyor  who  made 
the  survey,  nor  his  written  memoranda  of  such  survey. 
By  the  Court, —  The  order  of  the  circuit  court  is  affirmed. 
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YiLLAOB  OF  Pewattkee,  Appellant,  vs.  Wisconsin  Lakes  Iob 

&  Cabtagb  Company,  Respondent. 

March  BI  —  April  9, 190 1 
If^ndion:  Landlord  and  tenant:  Privity:  Parties 

L  The  owner  of  the  paper  title  to  premises  claimed  to  be  part  of  the 
bed  of  a  navigable  lake  leased  the  premises  for  a  term  of  years, 
and  his  lessee  began  the  erection  of  buildings  thereon.  Held,  that 
an  injunction  would  not  lie  against  the  landlord  to  prevent  such 
erections  or  to  compel  their  removal. 

2l  In  such  case,  the  tenant,  claiming  under  a  conveyance  made  prior  to 
the  commencement  of  the  action,  is  not  in  privity  with  the  land- 
lord and  could  in  no  degree  be  concluded  by  judgment  against 
him. 

[3.  Whether  in  such  case  the  landlord  might  not  be  a  proper  party  to 
an  action  for  an  injunction  against  the  tenant,  predicated  upon 
absence  of  any  title  in  either  of  them  to  the  land  in  question,  not 
determined.] 

Appeal  from  a  judgment  of  the  county  court  of  Wauke- 
sha county:  M.  S.  Gbiswold,  Judge.    Affirmed. 

This  was  an  action  to  enjoin  the  erection  of  hotel  build- 
ings, docks,  etc.,  on  the  margin  of  Pewaukee  Lake,  and 
west  of  Main  street,  in  the  village  of  Pewaukee^  at  a  point 
a  few  hundred  feet  north  of  the  locus  involved  in  the  case 
of  Pewavkee  v.  Savoy ^  103  Wis.  271,  and  to  compel  removal 
of  work  already  done.  It  appeared  that  Main  street  sub- 
stantially followed  the  course  of  a  milldam  constructed 
about  1838,  by  which  the  natural  elevation  of  the  waters  of 
Pewaukee  Lake  had  been  increased  to  a  considerable  extent, 
so  that  portions  of  the  shore,  in  their  natural  state  dry  land, 
had  for  many  years  been  submerged.  There  was  contro- 
versy whether  at  the  point  in  question  a  narrow  strip  of 
land  about  ninety  feet  long  on  the  west  side  of  Main  street, 
paper  title  to  which  was  in  the  defendant,  had  remained 
unsubmerged  for  twenty  years.  Upon  this  subject  much 
conflicting  evidence  was  given. 
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It  was,  however,  made  to  appear  without  substantial  con- 
troversy that  the  defendant,  having  paper  title,  had  some 
time  shortly  prior  to  the  commencement  of  this  suit  exe- 
cuted a  formal  and  complete  lease  for  fifteen  years  of  the 
ninety-foot  strip  of  land  west  of  Main  street  to  one  Leidel, 
and  that  the  acts  complained  of  were  preparatory  opera- 
tions by  him  for  the  erection  of  a  hotel  building  thereon, 
and  piers  to  connect  the  same  with  the  navigable  waters  of 
Pe waukee  Lake ;  that  the  defendant  had  no  participation 
in  or  connection  with  said  acts,  except  that  it  knew  in  leas- 
ing that  Leidel  contemplated  such  improvements.  The 
trial  court  entered  judgment  dismissing  the  complaint  on 
the  merits,  from  which  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Eya/n  dk  Mertariy 
and  oral  argument  by  T^  E.  Ryan. 

For  the  respondent  there  was  a  brief  by  Timlin^  OlickB- 
man  d:  Conway^  and  oral  argument  by  Nath^im,  Olickamwn. 

DoDOE,  J.  One  fact  found  by  the  trial  court  and  fully  es- 
tablished by  the  evidence  is  conclusive  against  the  propriety 
of  an  injunction,  such  as  prayed  in  the  complaint,  against 
this  defendant.  That  fact  is  that  the  defendant  has  not 
done  and  is  not  threatening  to  do  any  acts  whatever  upon 
the  strip  of  land  in  question.  At  the  time  of  the  commence- 
ment of  this  action  one  Leidel  had  acquired  all  defendant's 
rights  for  a  term  of  fifteen  years  by  a  lease.  During  that 
term  defendant  had  no  power  either  to  direct  or  to  control 
Leidel  in  his  occupation  or  enjoyment  of  the  premises. 
What  purpose,  then,  could  be  served  by  enjoining  the  de- 
fendant from  placing  obstructions  which  it  neither  intended 
nor  desired  to  place?  Courts  of  equity  do  not  fulminate  in- 
junctions needlessly,  but  only  to  prevent  imminent  and  irrep- 
arable injury.  1  High,  Injunctions,  §§  22,  23.  The  further 
prayer  in  the  complaint  for  mandatory  injunction  command- 
ing defendant  to  remove  obstructions  placed  by  Leidel  is 
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even  more  beyond  the  power  of  the  court  in  this  action. 
Defendant  coald  no  more  enter  upon  the  leased  premises  or 
upon  the  lake  and  tear  down  Leidel's  work  than  could  any 
stranger.  Leidel,  claiming  as  he  does  under  a  conveyance 
prior  to  the  comencement  of  this  action,  is  not  in  privity 
with  the  defendant,  and  could  in  no  degree  be  concluded  by 
judgment  herein.  1  Freeman,  Judgments,  §  186;  Striddev. 
Sanmi^  21  Wis.  173 ;  21  Am.  &  Eng.  Ency.  of  Law  (Ist  ed.), 
139, 141.  We  are  not  prepared  to  say  that  this  defendant 
might  not  be  a  proper  party  to  an  action  for  injunction 
against  Leidel  predicated  upon  absence  of  any  title  in  either 
of  them  to  the  land  sought  to  be  conveyed  by  the  lease,  but 
only  so  far  as  it  is  interested  in  the  latter  question.  In  the 
absence  of  the  real  party  in  interest,  Leidel,  whom  judg- 
ment in  this  action  will  not  bind,  we  should  not  be  justified 
in  deciding  the  important  questions  raised  and  argued.  We 
deem  it  proper,  however,  to  call  attention  to  the  incomplete- 
ness and  insufficiency  of  the  evidence  to  render  certain  the 
facts  to  which  rules  of  law  must  be  applied  in  concluding 
upon  the  rights  of  the  real  contestants.  Plaintiff  insists 
that  the  true  boundary  of  Pewaukee  Lake  is  the  ordinary 
high-water  line  which  has  been  customarily  reached  for  the 
prescriptive  period  of  twenty  years,  and  that  such  line  is  in 
contact  with  Main  street.  Defendant  denies  this  rule  of 
law,  and  contends  for  the  ordinary  low-water  mark  as  the 
limit  of  legal  submerger,  but  also  insists  that  neither  of  said 
lines  has  been  maintained  long  enough  or  persistently  enough 
in  contact  with  the  street  to  reduce  to  public  ownership  a 
somewhat  indefinite  strip  of  original  land  west  of  the  west 
line  of  the  street.  The  location  of  these  respective  lines  is 
left  quite  uncertain,  but  especially  the  persistency  or  fre- 
quency with  which  either  has  been  maintained,  as  also  the 
length  of  time.  There  is  hardly  any  evidence  on  this  sub- 
ject going  back  of  1885,  and  since  then  the  periods  during 
which  the  waters  have  reached  or  rested  at  any  given  point 


70  SUPREME  COURT  OF  WISCONSIN.         [110 

In  re  Butler's  WilL 

are  left  indefinite,  whether  monthly,  yearly,  or  only  at  longer 
intervals.  Farther,  certain  instances  of  either  high  or  low 
water  are  clouded  with  uncertainty  as  to  whether  they  were 
due  to  ordinary  or  to  exceptional  conditions  and  circam* 
stances.  In  a  case  of  this  significance,  where  are  at  stake 
the  private  ownership  of  valoable  riparian  lands  on  the  one 
side,  and  on  the  other  important  public  rights  of  control 
over  the  connection  between  land  and  water  highways,  the 
exact  facts  should  be  made  to  appear  clearly  and  definitely 
before  the  court  is  asked  to  apply  the  law  and  finally  ad- 
judge those  rights. 

The  record  before  us  is  somewhat  indefinite  as  to  the 
grounds  on  which  the  trial  court  decided  in  favor  of  the  de- 
fendant. The  ground  first  above  stated  clearly  appears  in 
the  findings,  and  is  supported  by  the  proofs.  We  construe 
the  judgment  as  resting  on  that  alone,  and  base  afiirmance 
on  that  construction. 

By  the  Court. — Judgment  affirmed. 


In  bb  Btjtlbb's  Will. 

March  tl  --AprU  9,  190  U 


WQla:  Prob<Ue:  Appeal:  Executors:  "Party aggrieved:^  Evidence:  Nat^ 
expert  witnesses:  Mental  capacity:  Undue  influence* 

1.  Where  a  judgment  of  the  county  court  admitting  a  will  to  probate 
was  reversed  by  the  circuit  court  after  the  executor  had  qualified 
and  entered  upon  the  duties  of  his  trust,  the  executor,  in  his  oflS- 
cial  capacity,  is  aggrieved  thereby,  and  is  entitled  to  prosecute  an 
appeal  to  vindicate  and  protect  his  trust 

8L  Opinions  of  nonexpert  witnesses  as  to  a  testator's  mental  capacity 
to  make  a  will  have  little  probative  force,  where  the  acts  and  oon- 
yersations  of  the  testator,  on  which  such  opinions  are  based,  show 
merely  mental  eccentricities,  as  distinguished  from  weakness  of 
mind  or  delusions  affecting  testamentary  capacity. 
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3.  The  test  as  to  whether  a  testator  has  sufficient  mental  capacity  to 
make  a  will  is  not  whether  he  did  the  hest  or  the  wisest  or  the 
theoretically  just  thing  in  his  will,  but,  whether  he  had  sufficient 
active  memory  to  collect  in  his  mind  and  comprehend,  without 
prompting,  the  condition  of  his  property,  his  relations  to  his  chil- 
dren and  other  beneficiarie6»  and  the  scope  and  bearing  of  his  will, 
and  to  hold  these  things  in  his  mind  a  sufficient  length  of  time  to 
perceive  their  obvious  relations  to  each  other,  and  be  able  to  form 
rational  judgment  in  relation  thereta 

4  In  a  contest  over  the  probate  of  a  will,  the  evidence — stated  in  the 
opinion — is  Jieid  insufficient  to  show  that  the  testator  lacked  men- 
tal capacity  to  make  the  will  or  that  his  free  agency  was  destroyed 
or  impaired  by  the  influence  of  others. 

Appeal  from  a  jadgment  of  the  circuit  court  for  Wauke- 
sha county:  James  J.  Dice,  Circuit  Judge.    Reversed, 

This  is  a  contest  over  the  probate  of  the  alleged  will  of 
William  Butler,  deceased.  The  contestants  are  adult  chil- 
dren of  the  decedent,  and  they  allege  lack  of  mental  capac- 
ity on  the  part  of  the  deceased,  as  well  as  undue  influence. 
The  will  was  admitted  to  probate  in  the  county  court  of 
WjBiukesha  county,  and  the  appellant,  Temjpletoriy  who  is 
named  as  executor  in  the  will,  duly  qualified  and  received 
letters  testamentary.  Upon  appeal  to  the  circuit  court  the 
issues  were  tried  by  a  jury,  and  the  jury  found  that  the  tes- 
tator lacked  testamentary  capacity,  that  he  did  not  have 
knowledge  of  the  terms  of  the  will,  and  that  the  will  was 
the  result  of  undue  influence.  These  findings  were  adopted 
by  the  circuit  court,  and  the  judgment  of  the  county  court 
admitting  the  will  to  probate  was  reversed,  and  the  executor 
appeals. 

There  was  no  contest  on  the  trial  as  to  the  execution  of 
the  will  in  proper  form.  The  evidence  showed  that  William 
Butler,  the  testator,  was  at  the  time  of  the  execution  of  the 
will  (January  24, 1900)  a  man  past  seventy-three  years  of 
age;  that  he  was  a  farmer;  and  that  for  fifty  years  he  had 
lived  on  his  homestead,  in  Waukesha  county,  and  had  ac« 
cumulated  an  estate  of  real  and  personal  property  inven- 
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toried  at  $18,000.  He  left  a  family  of  fonr  sons  and  eight 
daughters,  all  of  whom  were  adults  at  the  time  of  the  exe- 
cution of  the  will,  and  most  of  them  had  families  of  their 
own.  The  testator  was  a  man  of  little  education,  who  read 
print  with  difficulty,  and  could  barely  write  his  name,  but 
was  a  practical,  hard-working  farmer,  in  good  health  up  to 
the  last  two  years  of  his  life.  In  his  earlier  years  he  had 
been  a  drinking  man,  and  about  fifteen  or  twenty  years  be- 
fore his  death  his  team  ran  away  with  him,  injuring  his  left 
eye,  since  which  time  he  had  not  used  much  liquor.  About 
two  years  before  his  death  he  had  caught  cold  in  his  injured 
eye,  and  inflammation  had  set  in,  and  it  had  caused  him  con- 
siderable pain  up  to  the  time  of  his  death.  The  children 
were  all  industrious,  and  worked  on  the  farm  in  their  earlier 
years.  The  elder  boys,  William  and  James,  with  their  father's 
aid  had  purchased  farms  in  the  vicinity  and  moved  on  to 
same.  All  of  the  girls  except  Oeorgiana  married  neighbor- 
ing farmers,  and  lived  in  the  vicinity,  except  Affnea  Mclntyrey 
who  moved  to  Iowa.  For  some  years  prior  to  1895  the  sons 
Andrew  and  John  worked  the  homestead  farm  together 
and  operated  a  threshing  outfit,  the  father  and  mother  and 
Oeorgicma  living  with  them.  In  1895  trouble  arose  between 
Andrew  and  John  concerning  the  division  of  profits  in  the 
threshing  business,  and  Andrew  left  home  and  bought  a 
farm  of  his  own.  John,  however,  continued  to  work  the 
home  farm ;  but  the  disagreement  above  mentioned  continued 
to  grow,  and  involved  the  other  members  of  the  family, 
until  the  ill  feeling  became  acute.  The  sons  John,  James, 
and  William  were  upon  one  side  of  this  difficulty,  and  An^ 
drew  and  the  girls  upon  the  other.  The  mother  took  sides 
with  the  latter  faction,  and  for  about  a  year  before  her  death 
John,  James,  and  William  did  not  visit  her,  she  having  re- 
quested them  to  remain  away  from  the  house.  The  testator, 
however,  visited  at  his  sons'  residences  and  became  recon- 
ciled with  John.  When  John  left  the  home  farm,  his  tenancy 


Wb.]  JANUARY  TEEM,  1901.  73 

In  re  Butler's  Will. 

was  sQceeded  by  that  of  William  Eussell,  a  son-in-law  who 
had  married  the  daughter  eT^m^/  and  the  family  then  consisted 
of  Mr.  Butler,  the  testator,  his  wife,  his  daughter  Oeorgianay 
his  daag^hter  Jome^  and  her  husband.    After  this  change  the 
relations  between  the  old  gentleman  and  the  rest  of  his 
family  at  the  home  farm  were  no  more  pleasant  than  before. 
Mrs.  Butler,  who  was  a  year  older  than  her  husband,  became 
sick  in  l^^ovember,  1899,  and  died  December  26, 1899.    The 
relation  between  the  testator  and  his  wife  were  not  very 
cordial,  and  he  expressed  little  solicitude  for  her  in  her  last 
illness,  and  was  not  much  affected  by  her  death.    After  her 
death  the  son  J.n(:?r«u7  paid  his  mother's  funeral  expenses, 
and  the  testator  did  not  like  it.    January  5, 1900,  Andrew 
made  a  petition  for  the  appointment  of  a  guardian  over  his 
father,  and  caused  notice  of  the  application  for  the  appoint- 
ment of  a  guardian  to  be  served  upon  him  by  an  officer. 
On  the  day  that  he  received  the  notice  he  took  it  to  his  sons 
William  and  James  to  find  out  what  it  meant,  and  thej^  at 
his  request,  took  it  to  Mr,  Templeton^  the  executor,  to  advise 
with  him  about  it.  They  also  consulted  an  attorney  as  to  the 
effect  of  the  proceedings  upon  their  father's  power  to  make 
deeds  and  sell  his  property.     The  proposal  to  appoint  a 
guardian  seems  to  have  angered  the  old  gentleman,  and  the 
family  feud  increased  thereby.     On  January  22,  1900,  the 
son  William  and  the  testator  went  to  TempUtoii^a  house,  in 
the  village  of  Templeton,  a  distance  of  four  or  five  miles; 
the  son  driving  him  over  with  a  horse  and  buggy.     On  ar- 
riving at  Templeton  the  testator  asked  Templeton  if  he  could 
draw  a  will,  and  Templeton  said  he  could ;  and  they  had  a 
conversation  of  an  hour  and  a  half,  during  which  the  tes- 
tator and  Templeton  were  entirely  alone.     The  testator  had 
with  him  a  list  of  his  children,  upon  which  Mr.  Templeton 
noted  opposite  each  name  what  property  the  testator  wished 
each  child  to  have.     T&mpleton  started  to  draw  a  will,  but, 
concluding  that  he  had  not  sufficient  data  to  correctly  de- 
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scribe  the  real  estate,  he  made  a  memorandam  of  Mr.  But- 
ler's wishes;  and  the  testator  went  home,  with  the  under- 
standing that  Templeton  would  complete  the  will  as  soon  as 
possible,  and  send  for  the  testator  to  have  it  executed.  At 
this  interview  Mr.  Butler  informed  Temjpleton  that  ho  de- 
sired Henry  T.  Jeffery  and  John  A.  Eogers  to  act  as  wit- 
nesses to  his  will,  and  he  requested  Tenvpleton  to  send  word 
to  his  son  William  when  the  will  was  ready  for  execution. 
On  the  same  day  Templeton  went  to  Waukesha  with  his. 
memorandum,and  went  directly  to  the  register  of  deeds' office, 
and  procured  William  Swan,  deputy  register  of  deeds,  to  assist 
him  in  perfecting  the  descriptions  of  real  estate  and  draw- 
ing the  instrument.  The  will  was  written,  except  the  attes- 
tation clause,  and  Templeton  took  it  back  home,  with  the 
understanding  that  Swan  would  come  out  when  sent  for  to- 
see  it  signed.  Templeton  sent  word  by  letter  to  the  son 
William  to  meet  at  his  house  January  24th  and  execute  the 
will.  Those  present  that  day  were  James  Templeton^  John 
A.  Eogers,  Henry  T.  Jeflfery,  William  E.  Swan,  Andrew 
Templeton,  William  Butler,  the  testator,  and  his  son  William 
Butler,  Jr.,  the  latter  of  whom  drove  his  father  over  in  a 
buggy.  Mr.  Templeton  informed  Mr.  Butler  that  the  will 
was  ready,  and  William  Butler,  Jr.,  and  Andrew  Templeton 
withdrew  to  the  kitchen.  James  Templeton^  William  Swan,, 
and  the  testator  went  into  the  parlor  and  closed  the  doors. 
The  will  was  read  over  paragraph  by  paragraph  to  Mr. 
Butler,  and  he  seemed  to  comprehend  it,  and  suggested  no 
changes.  When  they  came  out  of  the  parlor,  William  Swan 
asked  the  testator  if  he  could  sign  his  name,  and  he  said, 
'^  No; "  but  he  said  to  the  witnesses  that  this  was  his  will, 
and  requested  them  to  sign  it,  and  that  he  was  not  influenced 
in  making  it  by  any  one.  He  signed  the  will  by  mark,  Mr. 
Swan  holding  the  pen.  The  will  being  executed,  the  party- 
dispersed,  and  the  will  remained  in  the  possession  of  Mr. 
Templeton  until  offered  for  probate.    February  7, 1900,  he 
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left  his  homestead,  and  went  to  the  home  of  his  sons  John 
and  James,  where  he  died  February  25,  1900.  He  had  been 
gradually  failing  in  health  for  some  time,  but  was  able 
to  walk  about  up  to  the  time  when  he  left  his  home- 
stead. A  large  amount  of  nonexpert  evidence  was  in- 
troduced as  to  his  capacity  to  make  a  will.  By  the  will  he 
left  thirty-nine  acres  of  land  to  his  son  James,  seventy-seven 
and  one-half  acres  to  his  son  John,  thirty  acres  to  his  son 
William,  $50  each  to  his  daughters  Sarah  J.  RuaseUy  Geor- 
giana  Butler,  Margaret  O,  Jeffery,  and  Jane  E.  Rusadly  and 
$50  to  his  son  Andrew  L,  Butler.  To  his  daughter  Georgi- 
ana,  in  addition,  he  gave  two  and  one-half  acres  of  land  in 
the  village  of  Sussex.  The  balance  of  his  personal  estate 
he  gave  to  his  daughters  Marion  L.  Booth,  Agnes  Mclntyre, 
Elizabeth  M.  Howard,  and  Harriet  P.  Craven,  in  equal 
shares.  The  will  was  contested  by  seven  of  the  children ; 
William  Butler,  James  D.  Butler,  John  A.  Butler,  Elizabeth 
Howard,  and  Harriet  P.  Craven  not  joining  in  the  contest. 

For  the  appellant  there  was  a  brief  by  TvUa/r  <&  Zockney. 
and  oral  argument  by  J).  S.  TuUar  and  Henry  Lockney, 

For  the  respondents  there  was  a  brief  by  Ryam,  cfe  Merton^ 
and  oral  argument  by  T.  E.  Ryan. 

WiNSLow,  J.  A  preliminary  objection  is  made  by  the  re- 
spondents that  the  executor  is  not  aggrieved  by  the  judg 
ment  refusing  to  probate  the  will,  and  hence  cannot  appeal. 
The  principles  stated  in  the  case  of  In  re  Luscomhe^s  Will^ 
109  Wis.  186,  are  decisive  against  this  contention.  In  that 
case  the  appellant  was  a  testamentary  trustee  who  appealed 
from  a  judgment  cutting  oflf  the  rights  of  unborn  cestuia  que 
trustenty  and  it  was  held  that  the  trustee  was  both  entitled 
and  bound  to  protect  their  possible  rights  by  appealing. 
Here  the  appellant  is  an  executor  who  has  qualified  and  en- 
tered upon  the  duties  of  his  trust.  While  so  acting  a  judg- 
ment is  entered  putting  an  end  to  his  trust  and  to  the  right 
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of  the  beneficiaries  thereander.  It  seems  very  clear  that  it 
is  the  daty  of  the  execator  to  protect  and  enforce  his  trast, 
and  to  take  all  such  steps  as  in  the  exercise  of  sonnd  judg- 
ment seem  reasonably  necessary  for  that  purpose  against 
persons  who  are  seeking  to  destroy  the  trust.  Any  other 
course  would  constitute  a  dereliction  of  duty.  Heaterberg  v. 
Clarh^  166  111.  241.  Were  the  contest  simply  one  between 
two  beneficiaries,  suijurisj  to  settle  their  respective  rights 
under  the  terms  of  the  trust,  the  question  would  be  different, 
and  it  might  perhaps  be  said  that  the  trustee  would  not  be 
aggrieved  by  a  judgment  determining  their  rights,  because 
the  trust  itself  is  not  attacked,  but  simply  interpreted;  but, 
where  a  judgment  effectually  destroys  the  trust,  there  would 
seem  to  be  no  doubt  of  the  fact  that  the  trustee,  in  his  ofiB- 
cial  capacity,  is  aggrieved  thereby,  and  that  it  is  his  duty  to 
vindicate  his  trust  by  taking  such  legal  steps  for  that  purpose 
as  in  the  exercise  of  good  faith  seem  reasonably  necessary. 
Passing  to  the  merits  of  the  case,  we  are  confronted  with 
a  large  mass  of  testimony  upon  which  are  founded  the  con- 
clusions of  the  trial  court  that  the  testator  had  not  testa- 
mentary capacity  and  made, his  will  under  undue  influence. 
We  have  patiently  and  carefully  read  this  testimony,  and 
have  reached  the  clear  conclusion  that  neither  finding  is 
justified  by  the  evidence.  There  is  really  no  tangible  fact 
in  the  evidence  which  shows  that  the  testator  lacked  testa- 
mentary capacity.  It  is  true  that  the  contestants  all  testi- 
fied, in  general  terms,  that  in  their  judgment  their  father 
was  incapable  of  doing  business  or  making  a  will,  and  it  is 
also  true  that  a  number  of  disinterested  witnesses  testify  to 
the  same  effect;  but  it  cannot  fairly  be  said  that  any  wit- 
ness testifies  to  a  single  solid,  convincing  fact  which  justifies 
such  a  conclusion.  [Nonexperts  may  give  their  opinions  as 
to  the  soundness  of  a  person^s  mind,  when  they  have  first 
shown  such  personal  intercourse  with  the  person  in  ques- 
tion as  satisfies  the  court  of  their  ability  to  give  an  intelli- 
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gent  opinion.  Orav^ord  v.  Christian,  102  Wis.  51;  In  re 
Wdchj  108  Wis.  387.  If,  however,  the  acts  and  conversation 
of  the  supposed  incompetent  person,  when  detailed  by  the 
witness,  show  merely  mental  eccentricities,  as  distinguished 
from  weakness  of  mind  or  delusions  affecting  testamentary 
capacity,  it  is  very  evident  that  the  opinion  of  the  witness 
that  the  person  in  question  is  or  was  incapable  of  making  a 
will  must  have  very  little  probative  force.  Testing  the  evi- 
dence before  us  by  these  principles,  we  can  give  very  little 
weight  to  the  opinions  of  the  witnesses  to  the  effect  that 
William  Butler  did  not  have  testamentary  capacity  when  he 
executed  the  will  in  question.  That  he  was  an  old  man  of 
irascible  and  violent  temper  is  sufficiently  shown.  That  his 
eye  pained  him  greatly  at  times,  increasing  his  irascibility, 
is  certain.  That  the  unfortunate  family  troubles  which  sur- 
rounded his  later  years  made  him  frequently  suspicious  and 
violent  is  also  certain.  That  he  did  not  reason  with  entire 
justice  to  his  children  or  his  wife  who  were  engaged  in  this 
controversy  may  be  admitted.  But  all  these  things  do  not 
show  incapacity  to  make  a  will.  The  actions  which  were 
relied  upon  by  the  witnesses  to  show  incapacity  were,  prin- 
cipally,  that  he  was  changeable  in  his  conversation ;  that  he 
would  get  up  nights,  and  wake  up  the  family,  and  say  some- 
body was  around;  that  he  sometimes  took  a  stick  and  ham- 
mered on  the  fence;  that  he  watched  the  actions  of  members 
of  the  family,  sometimes  dodging  behind  trees;  that  he 
showed  no  adequate  concern  at  his  wife's  illness,  saying 
that*  he  was  as  sick  as  she  was;  that  he  threatened  suicide; 
and  that  some  days  he  acted  kindly  to  his  wife,  and  some- 
times would  not  speak  to  her. 

All  of  these  eccentricities  are  easily  explainable,  and  have 
little  weight  as  tending  to  prove  unsoundness  of  mind,  when 
the  terrible  pain  of  the  injured  eye  is  considered,  which  fre- 
quently kept  him  awake  nights,  and  when  we  also  consider 
the  discord  in  the  family,  in  which  all  were  involved,  and 
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which  proceeded  to  such  lengths  that  the  mother  refused  to 
see  the  sons. 

There  is  practically  an  entire  lack  of  evidence  that  the 
testator  had  any  difficulty  in  reoiembering  what  his  property 
consisted  of,  or  where  it  was  or  what  it  was  worth,  or  that 
he  had  any  difficulty  in  remembering  his  relations  to  bis 
children.  On  the  contrary,  there  was  very  satisfactory  evi- 
dence that  two  weeks  before  his  death,  while  he  was  at 
James  Butler's  house,  he  talked  freely  of  his  property,  and 
stated  in  detail  all  the  property  that  he-  had  on  his  home 
farm,  enumerating  the  stock  and  grain,  tools  and  vehicles, 
and  placing  values  thereon  which  were  all  substantially  ac- 
curate and  correct.  The  evidence,  also,  that  he  had  an 
accurate  knowledge  of  his  property,  and  communicated  it 
to  Mr.  Templetan  (a  disinterested  party)  when  he  went  to 
have  his  will  drawn,  is  entirely  satisfactory.  The  test  is  not 
whether  the  testator  did  the  best  or  the  wisest  or  the  theo- 
retically just  thing  in  his  will;  but,  Did  he  have  sufficient 
active  memory  to  collect  in  his  mind  and  comprehend,  with- 
out prompting,  the  condition  of  his  property,  his  relations 
to  his  children  and  other  persons  who  might  properly  be  his 
beneficiaries,  and  the  scope  and  bearing  of  his  will,  and  to 
hold  these  things  in  his  mind  a  sufficient  length  of  time  to 
perceive  their  obvious  relations  to  each  other,  and  be  able 
to  form  some  rational  judgment  in  relation  to  them?  In  re 
Lewis's  Wm,  51  Wis.  101. 

Applying  this  test  to  the  present  case,  it  may  be  said  with- 
out hesitation  that  there  is  no  tangible  evidence  in  the  case 
which  throws  even  serious  doubt  upon  the  testator's  ability 
to  do  all  of  these  things  at  the  time  he  executed  his  will. 

Passing  to  the  question  of  undue  influence,  there  is  even 
less  testimony  in  support  of  this  contention  than  in  support 
of  the  contention  of  lack  of  capacity.  It  is  clear  that  the 
testator  was  greatly  embittered  against  those  members  of 
his  family  who  justified  the  commencement  of  guardianship 
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proceedings,  and  that  he  made  the  will  while  feeling  this 
bitterness;  but  he  had  not  been  under  the  influence  of  the 
parties  who  are  benefited  by  the  will,  but,  on  the  contrary, 
had  been  living  with  the  Hussells,  who  belonged  to  the  other 
faction,  up  to  the  very  time  the  directions  for  drawing  the 
will  were  given  to  Mr.  Templeton.  The  situation  had  not 
arisen  when  a  presumption  of  undue  influence  arises,  and, 
even  if  it  had,  still  the  clear  and  undisputed  testimony  of 
Mr.  Templetony  showing  the  testator's  independent  action 
in  the  dictating  of  the  terms  of  the  will,  in  connection  with 
the  other  facts  in  evidence  showing  that  the  will  was  the 
result  of  the  testator's  own  determination,  would  be  entirely 
jBufflcient  to  overcome  the  presumption. 

Pages  might  be  filled  with  detailed  statements  of  the  tes- 
timony of  the  various  witnesses  in  this  case,  but  it  is  not 
deemed  either  necessary  or  justifiable.  It  is  sufficient  to 
Bay  that  the  entire  testimony  shows,  without  serious  doubt, 
that  the  testator  was  entirely  competent  to  make  a  will,  and 
that  his  free  agency  was  not  destroyed  or  impaired  by  the 
influence  of  others,  and  hence  that  the  decree  of  the  county 
court  admitting  the  will  to  probate  should  have  been  af- 
firmed. 

By  the  Cotirt. — Judgment  reversed,  and  action  remanded 
to  the  circuit  court  with  directions  to  affirm  the  judgment 
of  the  county  court  of  Waukesha  county. 

On  May  21, 1901,  a  motion  by  respondents  to  amend  the 
judgment  so  as  to  direct  costs  of  both  parties  to  be  paid  out 
of  the  estate  was  denied. 
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Fullbb-Wabben  CoupatstTj  Bespondent,  vs.  Habteb,  Appel- 
lant. 

March  gl— April  9, 1901. 

Actions:  Election  of  remedies:  Sales  of  chattels:  Fixtures:  Preservation 
of  chattel  character:  Rights  of  vendor  and  mortgagee, 

L  The  rule  that  a  ohoioe  of  one  of  two  inconsistent  remedies  or  causes 
of  action  waives  the  other,  applies  only  where  there  are  two  such 
remedies  or  causes  of  action. 

2l  If  a  person  pursues  a  cause  of  action  which  he  erroneously  supposes 
he  has  and  is  defeated  because  of  the  error,  he  is  not  precluded 
thereby  from  suing  over  upon  the  proper  cause  of  action. 

8.  The  vendor  of  personal  property  sold  to  be  and  in  fact  attached  to 
real  estate  by  tiie  owner  thereof  or  with  his  consent,  as  a  perma- 
nent improvement,  may  by  contract  with  such  owner  preserve  the 
chattel  character  of  the  accession. 

4L  In  the  circumstances  stated,  the  character  of  the  accession  cannot 
be  preserved  by  contract  between  the  vendor  and  vendee  of  the 
personalty  as  against  the  owner  of  a  mortgage  of  the  realty  exist- 
ing when  the  accession  is  made,  who  is  not  a  party  to  such  oon- 
traot 

&  A  contract  between  a  vendor  and  vendee  of  personal  property  to  be 
incorporated  into  the  real  estate  of  the  latter  as  a  permanent  im- 
provement thereof,  such  realty  being  incumbered  by  mortgage  and 
the  mortgagee  not  being  a  party  to  the  contract,  reserving  the  title 
to  or  any  lesser  interest  in  the  subject  of  the  sale  after  such  im- 
provement, for  any  purpose,  is  invalid  as  to  the  mortgagees 

&  Personal  property  annexed  to  mortgaged  real  estate  which,  as  be- 
tween mortgagor  and  mortgagee,  becomes  part  of  the  mortgage 
security,  becomes  such  as  between  the  latter  and  a  third  person 
regardless  of  any  contract  between  the  former  and  such  person 
and  whether  the  removal  thereof  from  the  building  can  be  effected 
without  material  injury  thereto  or  to  the  value  of  the  mortgage 
security  as  it  existed  prior  to  the  accession. 
[Syllabus  by  Mabshall^  J.] 

Appeal  from  a  judgment  of  the  county  court  of  Wauke- 
sha county :  M.  S.  Griswold,  Judge.     Reversed, 

Action  for  a  wrongful  conversion  of  personal  property. 
The  trial  was  by  the  court.    The  findings  were  to  the  effect 
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that  in  1894  plaintiff  sold  and  delivered  to  Ann  T.  Shurts  a 
^o.  290  Fuller  &  Warren  hot-air  furnace  and  the  necessary- 
connections  for  use  in  heating  her  dwelling  house,  and 
caused  the  same  to  be  set  up  therein  under  a  contract  guar- 
anteeing the  capacity  thereof  to  heat  such  house  to  a  specific 
temperature  under  specified  conditions,  and  providing  that, 
in  the  event  of  a  failure  so  to  do  and  notice  thereof  to  plaint- 
iff, it  should  have  the  option  to  make  the  plant  do  the  work 
guaranteed  or  remove  the  same,  plaintiff  refunding  any 
money  that  may  have  been  paid  thereon.  Mrs.  Shurts 
claimed  that  the  property  failed  to  fill  the  guaranty.  She 
gave  plaintiff  notice  thereof  and  that  she  would  not  accept 
or  pay  for  the  apparatus.  Plaintiff  then  endeavored  to 
remedy  the  alleged  insufficiency,  but  failed,  whereupon  Mrs. 
Shurts  refused  to  accept  the  apparatus  and  offered  to  return 
it.  Plaintiff,  claiming  that  the  plant  was  as  good  as  guar- 
anteed, sued  to  recover  the  purchase  price  thereof  and  to  en* 
force  such  recovery  under  the  lien  laws  of  the  state  because 
it  was  incorporated  with  and  a  part  of  the  real  estate  on 
which  it  was  located.  Judgment  was  rendered  in  favor  of 
Mrs.  Shurts  because  the  sale  contract  had  been  rightfully 
rescinded  on  the  ground  that  the  plant  wholly  failed  to  come 
up  to  the  guaranty.  When  the  plant  was  put  in  place  there 
was  a  real-estate  mortgage  on  the  house.  Before  the  final 
determination  of  the  action  against  Mrs.  Shurts  such  pro- 
ceedings were  duly  taken  to  enforce  such  mortgage  that 
defendant  herein  became  the  owner  of  the  property  as  pur- 
chaser at  the  foreclosure  sale,  and  is  still  such  owner.  The 
plant  never  became  a  part  of  the  building  in  which  it  was 
located  so  but  that  it  could  be  removed  without  material  in- 
jury thereto.  Seasonably  after  the  decision  aforesaid,  plaint- 
iff asserted  its  right  to  the  plant  as  personal  property,  and 
before  this  action  commenced  demanded  of  defendant,  who 

was  then  in  possession  of  the  real  estate,  the  right  to  sever 
VoullO-6 
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such  plant  therefrom  and  remove  it,  which  was  refused. 
The  value  of  the  furnace  and  its  connections  is  $180. 

Upon  such  findings  judgment  was  rendered  in  plaintiff's 
favor  and  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  TuUar  <k  LocJcneyy 
and  oral  argument  by  D.  8.  TuUar. 

For  the  respondent  there  was  a  brief  by  WinJder,  FlcmderSj 
Smithy  Bottum  dk  Vilas^  and  oral  argument  by  C.  F.  Fawaett 
and  J.  G.  Flanders. 

Mabshall,  J.  The  first  point  made  by  appellant,  that  is 
deemed  suflSciently  important  to  be  worthy  of  considera- 
tion, is  that  plaintiff,  having  elected  to  sue  upon  the  con- 
tract when  a  way  was  open  to  treat  it  as  at  an  end  and  to 
take  the  property  in  controversy,  was  legally  bound  thereby, 
and  that  the  trial  court  should  have  so  held  by  dismissing 
this  action.  The  rule  is  quite  familiar  that  a  person  cannot 
have  the  benefit  of  two  inconsistent  remedies  or  causes  of 
action ;  that  when  there  are  such,  either  of  which  will  rem- 
edy the  wrong  against  him,  the  choice  of  one  forever  waives 
the  other.  Many  applications  of  that  have  been  made  by 
this  court.  Warren  v.  Landry,  74  Wis.  144;  Oraok  v.  First 
Noit.  Bank,  83  Wis.  31;  Bank  of  Lodi  v.  Washburn  E.  Z.  cfe 
P.  Co.  98  Wis.  547;  CarroU  'o.  Fethers,  102  Wis.  436.  It 
was  very  recently  quite  thoroughly  discussed  in  Barth  v. 
ZoefdholtZy  108  Wis.  562.  Does  that  rule  apply  where  a  per- 
son, supposing  he  has  two  causes  of  action  for  the  satisfac- 
tion of  his  claim,  when  he  in  fact  has  but  one,  sues  upon  the 
supposed  cause  which  has  no  existence,  and  is  defeated  on 
that  ground?  Is  he  under  such  circumstances  precluded 
from  suing  upon  the  only  cause  of  action  which  he  in  fact 
had?  The  proposition  of  appellant's  counsel  is  that,  because 
plaintiff  sued  upon  the  contract,  supposing  it  had  a  cause  of 
action  thereon,  and  was  defeated  because  the  contract  had 
been  rightfully  rescinded  by  defendant's  predecessor,  leav- 
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ing  the  subject  thereof  the  property  of  respondent,  it  must 
nevertheless  lose  the  same  because  another  remedy  is  neces- 
sary to  its  recovery;  that  while  it  was  defeated  because  the 
subject  of  the  action  was  not  the  property  of  Mrs.  Shurts, 
it  is  in  any  event  powerless  to  claim  the  thing  which,  by  the 
judgment  of  the  court,  it  owns.  That  seems  to  be  unrea- 
sonable. If  the  doctrine  as  to  the  effect  of  an  election  be- 
tween two  inconsistent  causes  of  action  goes  that  far,  it  is 
certainly  liable  to  cause  great  injustice  in  some  cases.  That, 
of  itself,  without  investigation,  suggests  that  it  4oes  not  go 
that  far.  We  should  hesitate  to  sustain  counsel's  theory  if 
the  question  involved  was  new,  but  it  is  not. 

The  same  seemingly  unreasonable  application  of  the  rule, 
as  regards  the  effects  of  an  election  between  inconsistent 
remedies,  as  that  contended  for  here,  has  been  several  times 
insisted  upon  in  other  courts,  as  appears  from  reported  cases, 
and  always  unsuccessfully.  In  Morris  v.  Bexfordj  18  N.  T. 
552,  the  circumstances  were  that  plaintiff  sold  a  quantity  of 
oats  to  the  defendant,  payment  therefor  to  be  made  on  de- 
livery. The  delivery  was  made  but  the  purchase  price  was 
not  paid.  After  some  delay  the  plaintiff  endeavored  to  re- 
scind the  sale  contract  and  brought  replevin.  Subsequently 
he  sued  for  the  purchase  price  of  the  oats.  On  the  trial  it 
did  not  appear  that  recovery  was  had  in  the  replevin  action 
or  what  had  become  of  the  same.  The  court  held  that  the 
mere  commencement  of  the  replevin  action  did  not  neces- 
sarily preclude  plaintiff  from  prosecuting  the  action  on  the 
sale  contract;  that  whether  there  was  an  election  of  remedies 
within  the  meaning  of  the  rule  on  that  subject  depended 
upon  whether  the  plaintiff  had  in  fact  two  remedies;  that  if 
lie  had  but  one,  the  pursuit  of  one  that  he  did  not  possess 
would  not  bar  him  from  subsequently  resorting  to  the  one 
which  he  did  possess.  In  Kinney  v.  Kiernan^  49  N.  Y.  164, 
the  court  stated  the  rule  in  these  words:  "  The  institution 
by  a  party  of  a  fruitless  action,  which  he  has  not  the  right 
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to  maintain,  will  not  preclude  him  from  asserting  the  rights 

he  really  possesses."    In  McNuU  v.  SilkinSj  80  Hun,  235, 

the  decision  was  based  on  that  in  the  preceding  case  cited. 

The  rule  declared  substantially  fits  the  exact  facts  of  this 

case.    The  syllabus  states  it  briefly  as  follows: 

"  An  action  brought  for  the  conversion  of  personal  prop- 
erty, wherein  it  was  successfully  maintained  oy  the  defend- 
ant that  the  title  to  the  personal  property  alleged  to  have 
been  converted  was  in  him  and  in  which  judgment  was 
rendered  in  his  favor  is  not  a  bar  to  a  subsequent  action  be- 
tween the  same  parties  brought  to  recover  damages  for 
breach  of  the  contract  of  the  sale  of  such  property." 

In  reaching  such  conclusion  the  court  used  the  following 

language  as  to  the  contention  of  the  losing  party: 

"The  defendants,  by  their  contention,  succeeded  in  es- 
tablishing that  there  had  been  an  absolute  sale,  and  that, 
therefore,  the  plaintiff  had  mistaken  her  remedy,  and  they 
cannot  now  set  up  the  judgment  which  they  then  obtained 
to  prevent  the  plaintiff  recovering  the  purchase  price  of  the 
property  which  they  formerly  urged  and  established  was 
sold  to  them  by  her,  and  which  it  is  conceded  they  have 
not  paid  for,  and  thus  not  only  retain  the  property,  but  also 
the  purchase  price." 

To  the  same  effect  are  In  re  Van  Normany  41  Minn.  494; 
OouLd  V,  BlodgeU,  61  N.  H.  115. 

In  applying  the  rule  as  regards  the  effect  of  a  choice  be- 
tween two  inconsistent  remedies  or  causes  of  action,  it  must 
be  kept  in  mind  that  there  must  be  two  such  remedies  or 
causes  of  action,  in  fact,  before  a  choice  can  be  made  within 
the  meaning  of  the  rule.  A  misconception  of  remedies 
should  not  be  mistaken  for  an  election  between  inconsistent 
remedies.  Here  there  was  no  remedy  upon  the  contract. 
Mrs.  Shurts  recovered  of  plaintiff  upon  that  ground.  Such 
recovery  effectively  answers  the  suggestion  that  the  resort 
to  the  supposed  remedy  stands  in  the  way  of  insisting  upon 
the  only  remedy  plaintiff  had.  Not  only  is  plaintiff  not 
bound  as  having  made  an  election  of  one  of  two  inconsist- 
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ent  remedies,  but  Mrs.  Shurts,  and  appellant  claiming  under 
her,  are  estopped  by  the  former  judgment  from  asserting 
to  the  contrary  or  that  the  property  in  dispute  was  not  the 
property  of  respondent,  at  least  as  between  it  and  Mrs. 
Shurts,  and  as  between  it  and  the  appellant  unless  the  fact 
be  otherwise  because  a^  against  him  the  heating  plant  be- 
came a  part  of  the  real  estate  and  passed  to  him  under  the 
foreclosure  sale. 

So,  as  between  Mrs.  Shurts  and  respondent,  the  heating 
plant  is  personal  property,  notwithstanding  its  physical  an- 
nexation to  the  building  it  was  designed  to  heat.  The  plant 
was  not  simply  set  up  in  Mrs.  Shurts's  building  on  trial.  It 
was  actually  sold  and  delivered  to  her  and  placed  in  her 
building  to  remain  there  as  an  improvement  thereof,  sub- 
ject to  the  guaranty  of  its  eflBciency.  The  parties  were  com- 
petent to  preserve  its  character  as  personalty,  between 
themselves.  That  does  not  admit  of  a  question.  Smith  v. 
Waggoner^  50  "Wis.  155;  Fitzgerald  v.  Anderson^  81  Wis. 
341 ;  Keefe  v.  Furlong^  96  Wis.  219.  They  accomplished 
that,  though  the  relations  of  vendor  and  vendee  between 
them  were  not  severed  by  resorting  to  the  contract  in  that 
regard,  but  by  the  use  by  Mrs.  Shurts  of  her  remedy  for  the 
breach  of  warranty. 

Did  the  heating  plant  become  a  fixture  as  to  the  mortga- 
gee ?  That  is  the  important  question.  That  there  was  an 
intent  on  the  part  of  respondent  and  Mrs.  Shurts  that  it 
should  be  incorporated  into  and  made  a  part  of  the  build- 
ing, subject  to  the  right  of  the  former  to  reclaim  the  same 
in  case  of  inability  to  make  the  apparatus  do  the  work  guar- 
anteed, is  unquestioned.  As  before  indicated,  the  contract 
of  sale  contemplated  physical  annexation  of  the  plant  to 
and  incorporation  of  it  with  the  building  it  was  designed  to 
heat  as  a  permanent  improvement  thereof,  reserving  the 
right  to  remove  it  as  a  mere  security  against  losing  the  prop- 
erty as  well  as  the  pay  for  it  if  it  failed  to  satisfy  the  war- 
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ranty.  All  the  essentials  to  change  the  chattel  character 
of  the  property  to  real  estate  were  satisfied,  viz. :  physical 
annexation  of  one  to  the  other,  adaptation  of  the  improve- 
ment to  the  use  to  which  the  realty  was  devoted,  and  intent 
of  the  person  causing  the  annexation  to  make  a  permanent 
improvement  of  the  freehold.  Tyler,  Fixtures,  114;  Ourir 
derson  v.  Swartliout^  104  Wis.  186.  The  relations  between 
the  parties  after  the  plant  was  set  up  were  substantially  the 
same  as  they  would  have  been  had  respondent  sold  it  under 
an  agreement  that  the  title  thereto  should  not  pass  to  the 
vendee  till  it  was  paid  for,  and  if  payment  was  not  made 
respondent  should  have  the  right  to  remove  it  from  the 
building,  doing  no  more  injury  thereto  than  necessary. 
Counsel  for  appellant  claim  that  personal  property  incorpo- 
rated into  mortgaged  realty  under  such  circumstances,  and 
without  the  mortgagee  being  a  party  to  the  transaction,  be- 
comes a  part  of  the  mortgage  security,  and  cite  many  au- 
thorities to  support  that  view.  Counsel  for  respondent 
claim  that  in  such  circumstances,  where  the  accession  can 
be  severed  from  the  realty  without  injury  to  the  latter  or 
to  the  value  of  the  security  for  the  mortgage  debt  as  it 
stood  before  the  improvement  was  made,  the  same  character 
is  impressed  upon  the  accession  as  between  the  vendor  and 
the  mortgagee  as  between  the  vendor  and  mortgagor;  in 
other  words,  that  it  does  not  become  real  estate,  and  may 
be  severed  from  the  realty  and  removed  without  invading 
the  rights  of  the  mortgagee.  The  learned  trial  court  so 
held  and  there  is  ample  authority  to  support  that  view,  to 
some  of  which  counsel  for  respondent  have  referred  us.  The 
difficulty  is  that  there  are  two  well-defined  doctrines  on  the 
subject,  one  being  directly  opposed  to  the  other.  In  many 
jurisdictions  the  doctrine  contended  for  by  appellant's  coun- 
sel prevails,  and  in  many  others  that  contended  for  by  re- 
spondent's counsel  prevails.  The  former  view  is  maintained 
by  the  following  of  the  numerous  authorities  that  might 
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be  cited:  Miller  v.  Wilson^  71  Iowa,  610;  Clary  v.  Owen^ 

15  Gray,  522;  Pierce  v.  Oeorge^  108  Mass.  78;  Smith  P. 

Co.  V.  Servin^  130  Mass.  511 ;  Southhridge  S.  Bank  v.  Ma- 

son,  147  Mass.  500;  Meagher  v,  Hayes^  152  Mass.  228;  Water- 

town  S.  E.  Co.  V.  DaviSf  5  Houst.  192;  Hawhina  v.  Herseyj 

86  Me.  394;  McFadden  v.  Alien,  134  N.  T.  489.    The  latter 

view  is  as  firmly  maintained  by  the  following  of  many 

authorities  that  might  be  mentioned:  Campbell  v.  Roddy, 

44  K  J.  Eq.  244;  BinJdey  v.  Forkner,  117  Ind.  185;  HiUv. 

Sewaldj  53  Pa.  St.  271;  Crippen  v.  Morrison,  13  Mioh.  23; 

Belmn  v.  Raleigh  P.  Co.  123  K  C.  138;  Oerma/n  S.  <&  L. 

Soc.  V.  Weber,  16  Wash.  95 ;  Northwestern  M.  L.  Ins.  Co.  v. 

George,  77  Minn.  319. 

In  Claa^  V.  Owen,  15  Gray,  522,  the  Massachusetts  court, 

speaking  by  Mr.  Justice  Hoas,  said : 

"We  think  it  is  not  in  the  power  of  the  mortgagor,  by 
any  agreement  made  with  a  third  person  after  the  execution 
of  the  mortgage,  to  give  to  such  person  the  right  to  hold 
anything  to  be  attached  to  the  freehold,  which  as  between 
mortgagor  and  mortgagee  would  become  a  part  of  the 
realty." 

In  Meagher  v.  Hayes,  152  Mass.  228,  the  same  court  said 
that  a  building  put  on  mortgaged  land  and  annexed  to  it 
in  the  usual  way,  without  the  mortgagee  being  a  party  to 
the  transaction,  became  a  part  of  the  mortgage  security 
notwithstanding  an  agreement  between  the  owner  of  the 
building  and  the  mortgagor  that  it  should  remain  personal 
property  with  the  right  of  such  owner  to  remove  it,  and 
that  the  purchaser  of  the  land  at  the  foreclosure  sale  became 
the  owner  of  such  building,  though  he  bought  with  notice 
of  such  agreement.  In  Hawkins  v.  Hersey,  86  Me.  394,  the 
supreme  court  of  Maine,  speaking  by  Mr.  Justice  White- 
house,  said: 

"  When  machinery  is  sold  and  placed  in  a  building  for  the 
purpose  of  making  it  available  as  a  manufactory  and  per- 
manently increasing  its  value  for  occupation,  an  agreement 
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between  the  seller  and  buyer  that  the  title  shall  remain  in 
the  former  until  it  is  wholly  paid  for,  will  not  bind  or  aflfect 
the  mortgagee  of  the  realty  without  notice,  and  such  ma- 
chinery will  pass  to  the  mortgagee  as  a  part  of  the  realty." 

On  the  other  hand,  in  German  S.  dk  Z.  800.  v.  Weber^  16 
Wash.  95,  the  supreme  court  of  Washington  said  that  mate- 
rial sold  and  used  in  the  construction  of  a  building  located 
upon  mortgaged  real  estate,  under  an  agreement  with  the 
mortgagor  that  the  seller  shall  retain  the  title  to  such  mate- 
rial till  paid  for,  with  the  right  to  remove  the  same  in  case 
of  nonpayment,  does  not  become  a  part  of  the  building  and 
realty  so  that  the  mortgage  lien  will  attach  thereto  zb 
against  the  seller,  if  such  material  can  be  removed  from  the 
building  without  injury  thereto.  Similar  language  was  used 
by  the  Minnesota  court  in  North/westem  M.  L.  Ins.  Co.  v. 
George^  77  Minn.  319,  where  it  was  held  that  an  apparatus, 
which  formed  a  necessary  part  of  a  cold-storage  plant  and 
was  attached  to  the  storage  building  subsequent  to  the  exe- 
cution of  a  mortgage  thereon,  under  an  agreement  between 
the  vendor  of  the  apparatus  and  the  mortgagor  that  the 
former  should  retain  the  title  thereto  till  it  should  be  paid 
for,  and  have  the  right  to  remove  the  same  in  case  of  de- 
fault, did  not  become  a  part  of  the  mortgaged  realty,  but 
remained  personal  property  during  the  existence  of  the  con- 
dition, as  against  both  mortgagor  and  mortgagee,  since  its 
removal  from  the  building  to  which  it  was  attached  was 
shown  to  be  practical  without  injuring  such  building  or  the 
value  of  the  mortgage  security  as  it  existed  before  the  ap- 
paratus was  placed  therein.  The  other  cases  cited  to  that 
doctrine  are  to  the  same  effect.  Probably  the  leading  case 
on  the  subject  is  CampheU  v.  Roddy ^  44  N.  J.  Eq.  244,  where 
the  two  doctrines  are  discussed  at  great  length. 

The  rule  that  a  contract  between  a  mortgagor  of  real  es- 
tate and  his  vendor  of  chattels,  to  be  and  which  are  actually 
wrought  into  such  real  estate  as  an  improvement  thereof^ 
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will  preserve  the  chattel  character  of  the  accession,  does  not 
militate  against  the  mortgage  attaching  thereto  as  a  part  of 
the  security  if  the  mortgagee  is  not  a  party  to  such  agree- 
ment, is  referred,  for  its  original  support  in  this  country, 
most  generally  to  the  supreme  court  of  Massachusetts,  and 
it  is  sometimes  called  the  Massachusetts  rule.  If  it  applies 
to  this  case,  the  finding  that  it  is  practicable  to  remove  the 
heating  plant  from  the  appellant's  building  is  immaterial, 
and  the  judgment  appealed  from  is  wrong. 

It  seems  that  this  court  adopted  the  so-called  Massachu- 
setts rule  at  a  very  early  day,  in  JFrankland  v.  MouUon^  5 
Wis.  1,  where  the  opinion  was  delivered  by  Chief  Justice 
Whiton,  citing  Winalow  v.  Merchants  Ins.  Co,  4  Met.  306 ; 
Corliss  V.  McLagin^  29  Me.  115;  and  Butler  v.  Page^  7  Met. 
40.  The  circumstances  in  the  JFrankland  Case  were  that  ma- 
chinery was  sold  to  the  owner  of  the  real  property  while  it 
was  incumbered  by  an  equitable  mortgage,  to  be  attached 
to  such  realty  as  an  improvement  thereof,  the  vendor  of  the 
machinery  retaining  a  chattel-mortgage  interest  therein  to 
secure  the  payment  of  the  purchase  money.  It  was  held 
that  the  chattel  mortgage  was  wholly  inoperative  as  against 
the  holder  of  the  equitable  mortgage;  that  the  agreement 
between  the  chattel  mortgagee  and  mortgagor,  preserving 
the  chattel  character  of  the  machinery  after  it  was  physic- 
ally attached  to  and  had  become  an  appropriate  improve- 
ment of  the  building  in  which  it  was  located,  was  effective 
only  between  the  parties  to  such  mortgage.  In  Kendall 
Mfg.  Co.  V.  Ry/ndle^  78  Wis.  150,  a  chattel  mortgage  was 
taken,  by  the  vendor  of  a  heating  plant  set  up  in  a  building, 
to  secure  the  purchase  money  of  such  plant,  and  it  was  held 
that  the  chattel  mortgage  was  not  effective  to  preserve  the 
chattel  character  of  the  heating  plant  as  against  prior  lien 
claims  upon  the  property.  The  very  opposite  was  held  in 
CampbelZ  v.  Roddy^  44  N.  J.  Eq.  244,  the  leading  New  Jer- 
sey case  to  which  we  have  referred,  where  several  Massa- 
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chase tts  cases  that  have  received  the  approval  of  this  conrt 
were  reviewed  and  rejected  as  unsound.'  FramMandv.  Movlr 
ion,  in  principle,  covers  the  whole  sabject  under  discussion. 
It  does  not  appear  ever  to  have  been  criticised  here  since  it 
was  decided,  but  has  been  repeatedly  approved  as  stating^ 
the  true  rule.  Smith  v.  Waggoner,  50  Wis.  155 ;  Taylor  v. 
Collins,  51  Wis.  123;  KendaU  Mfg.  Co,  v.  Hundle,  supra;^ 
Homestead  £.  Co,  v,  Becker,  96  Wis.  206;  Ov/nderson  v^ 
Swarthout,  104  Wis.  186. 

The  judicial  policy  of  this  state  having  been  established 
for  nearly  half  a  century,  as  indicated,  it  is  considered  that 
we  are  not  permitted  to  question  it  now.  The  opposite 
doctrine  may  be  the  most  equitable.  It  is  probably  sup- 
ported  by  the  greater  weight  of  authority  if  that  is  to  be 
determined  by  the  number  of  decisions.  Possibly  it  may 
be  by  the  better  reasoning,  though  the  indications,  it  is  be* 
lieved,  from  a  study  of  the  numerous  cases  that  have  dealt 
with  the  subject  in  recent  years,  are  that  it  has  been  losing 
rather  than  gaining  ground.  The  tendency  of  courts  is  to 
fence  it  within  as  narrow  limits  as  practicable.  For  ex- 
ample, in  McFadden  v,  Allen,  134  N.  T.  489,  decided  itt 
1892,  the  Massachusetts  rule,  so  called,  was  adopted  in  its 
entirety,  with  the  possible  exception  of  where  an  interest  in 
the  accession  to  realty  is  reserved  as  security  for  purchase 
money.  In  all  other  cases  it  was  distinctly  said  that  a  con- 
tract between  a  mortgagor  and  a  third  person,  preserving 
the  chattel  character  of  property  added  to  real  estate  as- 
an  improvement  thereof  during  the  life  of  the  mortgage 
thereon,  is  ineffective  as  against  the  mortgagee  unless  he  is- 
a  party  to  the  transaction ;  and  that  the  question  of  whether 
it  can  or  cannot  be  removed  without  injury  to  the  realty  is 
immaterial.  What  reason  there  is  for  saying  that  a  con- 
tract between  a  vendor  of  chattels  and  a  mortgagor  of  real 
estate,  in  regard  to  the  character  of  the  former  after  being 
incorporated  into  the  latter,  shall  be  binding  on  the  mort- 
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gagee  in  one  case  and  not  in  another,  when  the  mortgagor 
is  left  in  the  same  position,  without  the  benefit  of  the  acces- 
sion to  the  realty,  in  one  case  as  in  the  other,  is  not  easily 
perceived.  McFadden  v.  AUen  seems  to  limit  or  overrule 
some  early  New  York  cases  cited  by  the  New  Jersey  court 
as  supporting  authorities.  The  general  rule  stated  in  the 
New  York  court  is  in  perfect  harmony  with  the  holdings  of 
the  Massachusetts  court.    It  is  as  follows : 

''  The  lien  of  the  mortgagee  covers  all  that  was  realty 
when  he  accepted  the  security,  and  all  accessions  to  the 
realty  except  when,  by  a  valid  agreement  to  which  he  is  a 
party,  the  character  of  chattels  is  impressed  upon  them." 

The  invalidity  of  a  contract  between  a  mortgagor  of 
realty  and  his  vendor  of  chattels  to  be  annexed  and  which 
are  annexed  to  the  mortgaged  property,  preserving  the 
chattel  character  of  the  accessions,  has  been  recently  re- 
peatedly maintained  by  the  federal  courts.  Phosnix  I.  W. 
Co.  V.  New  Torh  S.  ds  T.  Co.  83  Fed.  Kep.  757;  Porter  v. 
Pittsburg  B.  S.  Co.  120  U.  S.  649;  S.  C.  122  U.  S.  283. 

In  a  Neyf  Jersey  case  decided  in  1898, —  Oeneral  E.  Co. 
V.  Trcmdt  E.  Co.  57  N.  J.  Eq.  460, —  a  conclusion  was  reached 
contrary  to  that  of  the  federal  supreme  court  in  the  case 
last  above  cited,  such  court's  decision  being  vigorously  at- 
tacked as  promulgating  an  unsound  doctrine.  The  diificulty 
is  that  the  judicial  policy  of  the  federal  court,  indicated  in 
the  several  cases  cited,  and  the  other  courts  that  are  in  har- 
mony therewith,  is  one  way,  while  that  of  the  New  Jersey 
court  and  others  in  harmony  with  its  policy  is  the  other. 
Each  court  having  adopted  a  policy  for  its  jurisdiction,  for 
it  that  policy  is  the  proper  one  and  the  opposite  policy  is 
unsound.  An  expression  in  Phcenix  I.  W.  Co.  v.  New  Torh 
8.  cfe  T.  Co.  may  be  cited  as  indicating  clearly  that,  where 
the  doctrine  prevails  that  the  vendor  of  chattels  to  be  at- 
tached to  real  estate  cannot  control  their  character  after  the 
accession  is  made,  as  against  the  mortgagee  of  the  realty. 
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by  a  contract  with  the  mortgagor,  the  question  of  whether 
such  accession  can  be  severed  from  the  realty  without  in- 
jury thereto  is  of  no  significance.  Clark,  district  judge,  in 
delivering  the  opinion  of  the  court  of  appeals,  said:  "  The 
determination  of  the  case  does  not  depend  on  any  narrow 
question  of  mere  physical  injury  to  the  building  in  the  re- 
moval of  the  machinery  placed  therein." 

Walker  v.  Grand  Rapids  F.  M.  Co.  70  Wis.  92,  is  cited  to 
our  attention  by  respondent's  counsel  with  confidence,  but 
we  think  it  has  no  application  to  the  facts  of  this  case. 
There  an  apparatus  for  a  gristmill  was  consigned  by  the 
manufacturer  to  a  contractor  who  was  engaged  in  building 
over  the  mill  for  the  owner,  with  permission  to  set  it  up  for 
trial.  There  was  no  sale,  conditional  or  otherwise.  The 
owner  of  the  apparatus  did  not  part  with  the  title  or  have 
any  intention  of  adding  the  apparatus  to  the  mill  as  a  per- 
manent improvement  thereof,  conditional  or  otherwise.  If 
there  had  been  no  sale  of  the  heating  plant  in  question,  con- 
ditional or  otherwise,  but  a  mere  permission  obtained  of 
Mrs.  Shurts  to  set  it  up  in  her  house  and  test  it,  there  would 
be  some  analogy  between  this  case  and  Walker  v,  Orand 
Rapids  F.  M.  Co.  Whether  it  could  be  removed  under  such 
circumstances  might  depend  upon  whether  the  removal 
would  materially  injure  the  building  to  which  it  was  at- 
tached. The  trouble  is  that  it  was  actually  sold  and  deliv- 
ered to  ]Vh*s.  Shurts.  The  title  thereto  passed  to  her.  She 
afterwards  divested  herself  of  the  title  as  between  herself 
and  respondent,  by  rescinding  the  sale  contract  for  breach 
of  warranty,  as  before  indicated. 

There  appears  to  be  no  legitimate  way  open  to  us  to  de- 
cide otherwise  than  that  the  trial  court  adopted  the  wrong 
doctrine  in  reaching  a  conclusion  in  this  case.  It  was  made 
to  turn  upon  two  facts:  first,  the  heating  plant  is  personal 
property  as  between  the  mortgagor  and  respondent  because 
of  the  contract  between  tbem;  second,  it  is  of  the  same  char- 
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acter  as  regards  appellant  claiming  under  the  mortgage,  be- 
cause it  can  be  removed  without  any  material  injury  to  the 
realty.  Those  facts  are  entirely  immaterial,  since  the  title 
to  the  heating  plant  was  vested  in  Mrs.  Shurts  and  set  up  in 
her  building  as  a  permanent  improvement  thereof,  subject 
to  the  contract  right  reserved  to  remove  it,  as  a  mere  se- 
curity against  loss  thereof  to  the  vendor  in  case  it  failed  to 
satisfy  the  warranty.  The  intention  that  the  plant  should 
actually  be  incorporated  into  the  realty,  regardless  of  the 
conditional  right  reserved,  satisfied  the  element  of  intent 
necessary  to  make  the  plant  realty  as  between  the  vendor 
thereof  and  the  mortgagee  of  such  realty.  As  soon  as  the 
accession  to  the  realty  took  place,  the  mortgage  lien  at- 
tached thereto  and  could  not  thereafter  be  removed  without 
either  payment  of  the  mortgage  or  the  mortgagee's  consent. 
The  rule  stated  in  Homestead  Z.  Co.  v.  Becker^  96  Wis.  206,  ap- 
plies. There  being  no  intention  to  remove  the  chattel  when 
it  was  attached  to  the  realty,  it  passed  to  appellant  under 
the  mortgage,  who  acquired  title  by  the  foreclosure  thereof, 
and  this  although  it  was  capable  of  being  removed  without 
injury  to  the  building.  Mr.  Justice  Pikney,  in  so  stating 
the  rule,  cited  in  support  thereof  Fra/nMand  v.  Motdton^  6 
Wis.  1,  and  one  of  the  leading  Massachusetts  cases. 

By  the  Court, —  The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  render  judgment  in  defendant's 
favor  for  costs. 
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OiTY  OF  Ashland,  Petitioner,  vs.   Ashland  Watbb    Com- 
pany, Bespondent. 

March  £2-- April  9, 1901, 

CoTporationa:  Franchises:  Forfeiture:  Leave  to  commence  <iction:  Suf- 

flcieney  of  petition, 

1*  Permission  to  commence  an  action  to  forfeit  the  franchises  of  a 
corporation  should  not  be  granted  on  a  mere  petition  stating 
groands  on  information  and  belief,  where  the  petition  is  met  by  an 
answer  putting  in  issue  all  the  material  allegations  thereof,  veri- 
fied upon  the  knowledge  of  the  person  making  it,  and  supported 
by  affidavits  of  persons  competent  to  testify  as  witnesses  positively 
denying  the  material  facts  alleged. 

2l  The  provision  of  sec.  8241,  Stats.  1898,  that  "  upon  cause  shown  "  an 
action  may  be  brought  by  the  attorney  general  or  any  private 
party  in  the  name  of  the  state,  on  leave  granted  by  the  supreme 
court,  to  vacate  the  charter  or  annul  the  existence  of  any  corpora- 
tion which  shall  misconduct  itself  in  any  of  the  ways  enumerated, 
requires  that  the  petitioner  shall  satisfy  the  court  that  he  has  at 
hand  evidence  sufficient^  if  unopposed,  to  justify  the  forfeiture. 

Application  for  leave  to  bring  an  action  to  forfeit  the 
franchise  of  the  Ashland  Water  Company.    Denied, 

Application  for  leave  to  commence  an  action  in  circuit 
court  to  forfeit  the  franchise  of  the  Ashland  Water  Com- 
pany, under  which,  since  about  1884,  a  system  of  water- 
works has  been  maintained  to  supply  water  for  public  and 
private  purposes  in  the  territory  included  within  the  city  of 
Ashland.  The  following,  among  other  matters,  are  alleged 
in  the  petition  on  information  and  belief:  The  franchise 
was  granted  in  1884  to  individuals.  It  was  thereafter 
amended  in  some  particulars,  and  in  1887  was  in  form  con- 
firmed by  the  common  council  of  said  city,  for  the  term  of 
fifty  years,  to  the  Ashland  Water  Company,  the  then  owner 
thereof.  Two  members  of  the  council  were  stockholders  in 
the  water  company,  and  voted  for  the  confirmatory  ordi- 
nance contrary  to  the  city  charter,  and  their  votes  were 
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necessary  to  its  passage.  Complaints  were  made  about  the 
condition  of  the  water  famished  by  the  company  in  and 
prior  to  1895.  The  bad  condition  of  the  water  resulted  in 
an  action  being  commenced  to  forfeit  its  franchise  for  abuse 
thereof.  An  agreement  was  made  for  the  discontinuance 
of  the  action  and  settlement  of  all  differences  between  the 
•company  and  the  city  on  condition,  among  other  things, 
,  that  the  company  should  immediately  commence  extending 
or  improving  its  system  so  as  to  furnish  an  adequate  supply 
of  pure  water,  and  prosecute  the  work  in  that  regard  to  ef- 
fect as  expeditiously  as  possible,  the  city  having  the  right 
to  enter  upon  and  examine  the  waterworks  property  at  any 
time  and  place  for  the  purpose  of  investigating  the  condi- 
tion of  the  water  supply.  Pursuant  thereto  the  company 
constructed  a  filtration  system  which  so  improved  the 
quality  of  the  water  that  the  proceedings  to  forfeit  the 
franchise  were  dropped.  The  company  failed,  however,  to 
•continue  to  furnish  the  city  with  an  adequate  supply  of  pure 
water.  In  1890  it  opened  a  suction  pipe  in  Chequamegon 
Bay,  its  source  of  water  supply,  at  a  point  where  the  bay 
water  was  so  contaminated  with  sewage  from  the  sewage 
system  of  the  city  of  Ashlcmd,  that  impure  water,  contain- 
ing disease  germs,  was  pumped  into  the  water  mains  and 
•distributed  to  the  customers  of  the  company  without  the 
water  passing  through  the  filtering  process.  From  that  time 
to  the  present  there  has  been  an  epidemic  of  typhoid  fever 
in  said  city,  traceable  to  the  use  of  impure  water  allowed 
to  enter  the  water  mains  of  the  water  company  in  the  man- 
ner stated,  or  not  purified  in  the  filtering  process  because 
the  filtering  system  was  not  kept  in  a  proper  condition  to 
do  its  work.  Such  systehx  should  be  renovated  at  least  once 
each  week,  but  the  water  company  has  failed  to  give  such 
attention  thereto  for  upwards  of  six  months.  The  com- 
pany's franchise  requires  it  to  extend  its  pipe  system  when 
^o  ordered  by  the  common  council,  which  it  has  refused  to 
<do.    Two  instances  are  specified. 
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The  petition  is  quite  lengthy,  bnt  what  has  been  stated 
contains  the  sabstance  of  the  allegations  of  wrongdoing  as 
a  basis  for  vacating  the  waterworks  franchise.  It  was 
signed  by  the  city  attorney,  verified  by  him  on  information 
and  belief,  and  contained  an  allegation  to  the  effect  that  it 
was  made  by  direction  of  the  city  council.  There  were  no 
supporting  affidavits. 

The  application  was  opposed  by  a  verified  answer  putting 
in  issue  all  the  material  allegations  of  the  petition  as  to 
wrongdoing  on  the  part  of  the  water  company.  The  veri- 
fication was  upon  the  knowledge  of  the  person  making  it. 
The  answer  was  supported  by  numerous  affidavits  made  by 
persons  competent  to  testify  to  the  facts  as  witnesses.  Such 
affidavits  are  to  the  effect  that  all  the  w^ater  furnished  by 
the  water  company  since  the  installation  of  the  filtering 
plant  has  been  taken  from  artesian  wells  or  from  Chequa- 
megon  bay,  the  bay  water  being  all  passed  through  the  filter- 
ing plant  before  being  distributed  for  consumption;  that 
the  plant  has  at  all  times  since  it  was  constructed  been  kept 
in  a  suitable  condition  to  do  the  work  it  was  designed  to  do; 
that  it  was  constructed  at  a  cost  of  some  $40,000  and  is  the 
kind  recommended  by  sanitary  experts  as  best  suited  to  free 
water  from  deleterious  substances;  that  the  only  intake 
pipe  in  the  bay  by  which  water  was  formerly  pumped  there- 
from directly  into  the  water  mains  was  sealed  up  by  the 
city  authorities  in  1896,  and  has  never  since  been  opened; 
that  there  is  no  opening  in  the  supply  pipes  by  which  water 
can  be  taken  from  the  bay  and  pumped  into  the  water 
mains  without  being  passed  through  the  filtering  plant; 
that  the  plant  has  been  operated  and  taken  care  of  from  the 
first  in  precisely  the  same  way  and^in  the  manner  best  cal- 
culated to  secure  the  best  attainable  results;  that  since  the 
present  system  of  furnishing  pure  water  was  installed,  cov- 
ering a  period  of  some  five  years,  there  have  been  no  cases 
of  typhoid  fever  in  AaJdcmd  except  those  brought  into  the 
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city  from  the  ontside ;  that  the  reason  why  the  company 
refused  to  make  the  extensions  mentioned  in  the  petition 
was  that  the  city  was  indebted  beyond  the  constitutional 
limit,  and  further  because,  in  one  case,  the  common  council, 
without  any  right  so  to  do,  dictated  the  size  of  water  pipe 
to  be  used  in  making  the  extension,  and  imposed  a  penalty 
on  the  company  for  not  complying  with  its  demands;  and 
in  the  other  case  the  extension  was  ordered  to  be  made  upon 
private  property. 

E.  F.  Gleason,  for  the  application. 

W.  M.  Tomkins  and  C.  A.  Zamareux^  contra. 

[No  briefs  on  file.] 

Marshall,  J.  This  application  is  ruled  against  the  ap- 
plicant by  State  ex  reh  AtPy  Gen.  v.  JanesvUle  W.  Co.  92 
Wis.  496.  It  was  there  held,  in  effect,  that  permission  to 
commence  an  action  to  forfeit  a  franchise  should  not  be 
granted  on  a  mere  petition  stating  groundd  therefor  on  in- 
formation and  belief,  where  it  is  met  by  affidavits  of  per- 
sons competent  to  testify  as  witnesses,  positively  denying 
the  material  facts  alleged.  It  was  supposed  that  the  de- 
cision then  rendered  would  so  guide  the  attorney  general 
in  deciding  whether  to  allow  the  use  of  his  name  as  relator 
that  applications  of  the  kind  before  us  would  not  reach  this 
court  by  his  permission  without  a  fair  prima  facie  case 
being  stated  in  the  moving  papers,  by  positive  allegations 
of  wrongdoing  in  the  petition  or  by  supporting  affidavits  of 
persons  competent  to  testify  to  the  facts  stated  therein,  or 
by  both.  When  the  legislature  lodged  power  here  to  say 
^  upon  cause  shown  "  (sec.  3241,  Stats.  1898)  when  an  action 
may  be  brought  to  forfeit  a  franchise,  the  intent  was  that 
such  power  should  be  exercised  in  each  case  with  all  the 
care  requisite  to  the  proper  decision  of  a  judicial  question. 
As  said  in  Stoite  ex  rd.  AtCy  Oen.  v,  JaneemUe  W.  Co,,  to 

merely  examine  the  petition  and  grant  it  regardless  of  op- 
Voi*  110—7 
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posing  affidavits,  because,  if  all  the  allegations  thereof, 
whether  upon  information  and  belief  or  upon  the  knowl- 
edge of  the  petitioner,  are  true,  it  states  z>  prima  facie  case, 
would  be  a  failure  to  exercise  that  sound  judicial  discretion 
which  the  law  contemplates,  amounting  to  an  abuse  of  ju- 
dicial duty.  It  was  foreseen  by  the  legislature,  we  must 
assume,  that  much  mischief  might  be  done  to  public  and 
private  interests  by  the  commencement  of  such  actions  with- 
out any  legitimate  ground  therefor;  and  the  peril  in  that 
regard  was  guarded  against  as  far  as  practicable  by  requir- 
ing  that  this  court  shall  be  satisfied  that  a  cause  for  judicial 
investigation  exists,  of  such  moment,  as  regards  public  in- 
terests, that  some  appropriate  jurisdiction  should  be  set  in 
motion  to  that  end,  before  the  state's  grantee  of  a  franchise, 
or  his  assignee,  shall  be  called  into  court  to  defend  against 
a  charge  that  he  has  been  guilty  of  a  wilful  misuse  or  abuse 
thereof.  A  mere  petition,  containing  complaints  on  infor- 
mation and  belief,  especially  when  opposed  by  aflSdavits 
denying  all  the  alleged  wrongdoing,  comes  far  short  of  sat- 
isfying the  spirit  of  the  statute.  The  petition  ought  in  any 
case  to  be  upon  the  knowledge  of  the  petitioner,  or  be  sup- 
ported by  affidavits  of  persons  having  knowledge  of  the 
facts.  Such  support  is  indispensable  where  all  the  material 
allegations  of  the  petition  are  positively  denied  by  the  affi- 
davits of  persons  competent  to  testify  as  witnesses  to  the 
facts. 

It  should  be  understood  that  the  legislative  intent,  as  ju- 
dicially declared  in  State  ex  rd,  AtCy  Oen.  v.  Janeaville  W. 
Co,  and  here  affirmed,  does  not  call  for  a  preliminary  trial 
of  an  alleged  cause  of  action  to  forfeit  a  franchise,  on  affi- 
davits, at  the  time  of  the  application  being  heard  in  this 
court  for  leave  to  commence  an  action  for  that  purpose.  It 
requires,  at  such  time,  as  a  condition  of  the  application  being 
granted,  that "  cause  be  shown  "  within  the  letter  and  spirit 
of  the  statute;  that  is,  that  the  petitioner  shall  satisfy  the 
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coart  that  he  has  at  hand  evidence  sufficient,  if  unopposed, 
to 'justify  the  forfeiture.  If  it  is  true,  as  alleged,  that  the 
Ashland  Water  Company  has  for  several  months  been  fur- 
nishing its  customers  with  water  polluted  with  city  sewage 
and  disease  germs,  no  reason  is  perceived  why  evidence 
thereof,  in  the  form  of  affidavits,  was  not  made  a  part  of  the 
application  before  us.  The  moving  party,  if  the  leave  asked 
for  were  granted,  could  not  make  it  available  without  proof 
of  facts  justifying  the  forfeiture.  Without  such  proof  being 
first  produced,  the  water  company  would  not  have  to  ac- 
cept the  challenge  of  its  rights  and  become  an  actor  in  the 
matter.  Why,  then,  should  leave  to  commence  such  action 
be  granted,  in  the  absence  of  any  showing  that  the  peti- 
tioner is  in  possession  of  evidence  of  the  facts  alleged,  es- 
pecially in  the  face  of  positive  evidence  that  such  alleged 
facts  do  not  exist  ?  How  can  a  court  say  in  such  a  situation 
that  cause  for  the  commencement  of  the  action  is  shown. 

It  is  said  in  the  petition  that  an  opening  was  made  in  1900 
in  the  intake  pipe,  so  that  bay  water  has  since  that  time  been 
pumped  directly  into  the  water  mains.  A  charge  of  that 
kind  is  very  serious,  in  view  of  the  notorious  and  apparently 
well-recognized  fact  that  the  bay  water,  before  passing 
through  some  filtering  system,  is  unwholesome,  and  the  fact 
that  an  action  instituted  in  1895,  to  forfeit  the  water  com- 
pany's franchise,  was  discontinued  upon  its  installing  a  satis- 
factory filtering  system  and  giving  satisfactory  assurance  that 
the  purity  of  the  water  would  be  thereafter  maintained.  It 
is  easy  to  make  such  a  charge  on  information  and  belief  and 
there  not  be  in  existence  a  scintilla  of  known  evidence  to 
substantiate  it.  Such  a  charge  should  not  be  made,  as  a 
basis  for  judicial  action  of  the  kind  requested,  before  there 
is  competent  evidence  in  hand  tending  to  establish  it.  If  the 
water  company  has  been  guilty  of  knowingly  pumping  pol- 
luted bay  water  into  its  water  mains  after  securing  immunity 
from  a  prosecution  to  forfeit  its  franchise,  by  constructing  an 
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approved  filtering  system  designed  to  free  from  impurities  all 
the  bay  water  distributed  to  its  customers,  with  the  under- 
standing that  it  should  be  maintained  and  operated  to  ao* 
complish  that  result,  a  forfeiture  of  its  franchise  would  be  a 
light  punishment  for  the  offense.  But  the  value  of  such 
franchise  and  the  property  interests  involved  should  not  be 
imperiled  by  charges  of  that  nature,  recognized  by  an  order, 
based  upon  a  probability  that  they  may  be  true,  for  a  judi- 
cial investigation,  in  advance  of  the  procurement  of  some 
credible  evidence  to  establish  them  and  the  presentation 
thereof  in  the  form  of  affidavits  to  this  court,  where  the  alle- 
gations in  that  regard  are  denied  in  the  manner  before  indi- 
cated. A  presentation  of  this  kind,  to  warrant  judicial 
action  favorable  thereto,  should  appear  to  be  made  in  good 
faith,  show  that  evidence  is  obtainable  to  establish  the  facts 
relied  upon,  that  such  facts  plainly  indicate  some  wilful  mis- 
use of  the  franchise  defeating  the  very  design  of  its  creation, 
that  a  forfeiture,  under  the  circumstances,  will  not  be  inequi- 
table, and  that  the  grievances  complained  of  will  be  thereby, 
at  least  in  some  substantial  degree,  remedied.  The  forfeiture 
of  a  franchise  is  a  severe  remedy.  It  is  in  a  civil  action 
what  capital  punishment  is  in  the  criminal  law.  Courts  pro- 
ceed with  great  caution  in  such  matters,  not  regarding  a  for- 
feiture justifiable  except  in  a  plain  case  of  wilful  misuse  or 
abuse  of  the  public  privilege  going  to  the  very  groundwork 
of  the  grant,  and  where  no  other  punishment  will  adequately 
remedy  the  mischief.  State  ex  rd.  Prosecuting  Att^y  v.  Com- 
mercial  Bank^  10  Ohio,  535 ;  High,  Extr.  Leg.  Eem.  §  649. 

On  the  record  before  us  the  question  of  whether  leave 
ought  to  be  granted  to  challenge  the  right  of  the  water  com- 
pany to  continue  to  exercise  the  franchise  in  question  is  fully 
covered  by  the  JcmesvUle  Caae^  92  Wis.  496.  On  one  side  are 
mere  charges,  on  information  and  belief,  easy  to  make,  with- 
out any  known  evidence  to  support  them  in  a  court  of  justice. 
On  the  other  is  a  number  of  affidavits  of  persons  competent 
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to  testify  as  witnesses  on  atrial  of  the  controversy  involved. 
If  the  unfortunate  condition  said  to  exist  in  the  city  of  Ash- 
land  is,  as  alleged,  traceable  to  wilful  conduct  of  the  water 
company  in  distributingimpure  water  to  its  customers,  there 
should  be  relief  as  speedy  and  ample  as  the  judicial  power  of 
the  state  can  furnish.   But  before  machinery  should  be  set  in 
motion  to  oust  the  water  company  of  its  franchise  and  wind 
up  its   affairs,  which  means  confiscation  of  its  property  in 
whole  or  in  part,  the  prosecutor  should  be  able  to  show  that 
he  is  in  possession  of  evidence  reasonably  sufficient  to  jus- 
tify it.      If  such  an  investigation  shall  be  entered  upon,  as  a 
well-grounded  suspicion,  even,  that  the  allegations  of  the 
petition  are  true  demands  at  the  hands  of  the  public  author- 
ities of  JLaKUmd^  and  it  be  prosecuted  with  the  system  and 
skill  that  should  be  devoted  to  a  n^atter  of  such  grave  im- 
portance, facts  can  soon  be  uncovered,  if  they  exist,  which, 
when  properly  testified  to  on  an  application  to  this  court 
for  the  use  of  a  proper  jurisdiction  to  forfeit  the  water  fran- 
chise, will  receive  favorable  consideration.    The  present  ap- 
plication is  clearly  insufficient  and  must  be  denied. 
By  the  Cov/rt. —  So  ordered. 


WiNOHELL,  Sespondent,  vs.  The  City  of  Watjkbsha,  Appel- 
lant. 

Uar^h,  nt—  April  P,  l^U 

Municipal  eorporations:  Liability  for  nuisance:  Sewer  system:  Navigable 
stream:  PoUution:  JRiparian  rights:  Private  injury:  Injunction: 
Implied  authority  to  create  or  maintain  a  nuisance:  Police  power: 
Bemedies:  Evidence:  Pleading:  Inferior  courts:  Jurisdiction: 
Judgment:  Modification. 

t  Defendant  built  a  sewer  system  with  an  outlet  into  a  navigable  river 
about  a  quarter  of  a  mile  above  plaintiflTs  farm,  her  house  being 
850  feet  from  the  river.    As  the  volume  of  sewage  increased  defile- 
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ment  of  the  waters  became  apparent,  and  an  extremely  offensiye» 
disagreeble  odor  therefrom  pervaded  plaintiff's  residence,  causing 
gpreat  distress,  discomfort,  and  illness.  The  waters  of  the  river  were 
thereby  rendered  unfit  for  bathing  or  for  watering  stock,  and  were 
only  about  double  in  volume  the  amount  of  sewage  flowing  into  it 
The  volume  of  the  stream  was  decreasing  and  that  of  the  sewage 
increasing.  Experts  testified  that  at  an  expense  of  about  $5,000  the 
sewage  could  be  purified  and  rendered  innoxious  and  inoffensive^ 
Heid,  an  obvious  nuisance,  which,  if  created  and  maintained  by  an 
individual,  would  entitle  plaintiff  to  the  aid  of  a  court  of  equity  to 
effect  its  abatement,  and  to  damages  if  pecuniary  injury  was  es- 
tablished. 

21  The  injuries  to  plaintiff,  in  substantial  defilement  of  the  waters, 
preventing  their  beneficial  use  and  impairing  the  use  of  her  land 
itself,  are  none  the  less  special  and  private  because  by  the  same 
acts  may  be  created  and  maintained  a  public  nuisance  in  defiling 
the  waters  of  a  navigable  stream,  or  in  polluting  the  atmosphere 
to  the  detriment  of  the  public  health. 

8w  A  municipal  corporation  is  no  more  exempt  from  liability  in  case  it 
creates  a  nuisance,  either  public  or  private,  than  an  individual 

4  How  far  there  must  be  a  yielding  of  the  private  rights  of  continual 
purity  of  such  lakes  and  rivers  as  are  the  natural  and  unavoidable 
courses  and  receptacles  of  drainage,  to  the  necessity  of  use  thereof 
for  the  public  and  general  health  and  convenience,  and  upon  what 
terms  such  yielding  shall  come,  are  primarily  questions  of  policy 
for  the  legislature,  within  the  limits  of  its  power  over  private  rights 
defined  by  the  constitution. 

6.  An  act  of  the  legislature  authorizing  a  city  to  construct  a  sewage 

system  does  not  give  the  city,  by  inference  or  implication,  authority 
to  pollute  the  waters  of  a  navigable  stream  and  thereby,  either  from 
the  plan  adopted  or  negligence  in  management,  create  a  public 
nuisance  to  the  detriment  of  the  rights  of  a  riparian  owner. 
6L  In  an  action  by  a  riparian  owner  to  enjoin  a  city  from  emptying  its 
sewage  into  a  navigable  stream,  where  there  is  no  issue  of  negli- 
gence either  in  construction  or  management  of  its  sewers,  the  effect 
of  the  remedy  by  injunction  upon  the  defendant  is  an  important 
consideration  in  determining  whether  the  court  should  apply  such 
relief  or  leave  plaintiff  to  her  legal  remedies,  and,  in  that  respect, 
evidence  that  the  sewage  could  be  deodorized  and  rendered  innox- 
ious at  small  expense  is  admissibla 

7.  A  complaint  to  restrain  a  nuisance  alleged  facts  showing  fully  irrepa- 

rable injury,  and  that  the  same  was  continuously  and  constantly 
recurring,  and  that  any  remedy  obtainable  in  a  court  of  law  would 
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be  inadequate.  Held,  that  such  complaint  warrants  equitable  re- 
lief under  sea  3180,  Stats.  1898^  even  though  it  fails  to  allege  in  hcBo 
verba  any  of  the  conditions  prescribed  by  the  statute. 

8l  The  jurisdiction,  in  civil  actions,  of  the  county  court  of  Waukesha 
county  is  limited  to  ^,000.  In  an  action  to  abate  a  nuisance  it 
appeared  that  the  value  of  plaintiff's  land  was  $10,000;  that  the 
damages  claimed  were  |6,000,  and  that  the  nuisance  could  be  abated 
by  appliances  costing  about  $5,000.  Held,  that  there  was  nothing 
in  the  record,  on  any  theory  of  the  value  or  amount  in  controversy, 
to  support  a  contention  that  the  jurisdictional  limit  was  tran- 
scended. 

9.  Where  the  trial  court  found  that  until  December,  1901,  would  be  a 
reasonable  time  to  allow  defendant  to  change  its  sewer  system, 
in  order  to  remove  any  ambiguity  in  the  judgment  restraining 
the  defendant,  after  December,  1901,  from  continuing  to  empty 
its  sewage  into  the  river  in  such  condition  and  manner  as  to  create 
a  nuisance  to  the  plaintiff,  it  was  modiAed  on  appeal  by  adding, 
"unless  the  same  shall  have  first  been  so  deodorized  and  purified 
as  not  to  contain  foul,  offensive,  or  noxious  matter  capable  of  in- 
juring the  plaintiff  or  her  property  or  causing  nuisance  thereta" 

Appeal  from  a  judgment  of  the  county  court  of  Waukesha 
county:  M.  S.  Geiswold,  Judge.    Modified  and  affirmed. 

The  plaintiff,  a  married  woman  having  a  family,  is  the 
owner  of  a  farm  of  about  115  acres,  south  of  Waukeaha^ 
bounded  on  the  northwest  and  west  by  a  small,  shallow, 
and  sluggish  stream  called  Fox  river,  \jrhich  runs  through 
the  city  of  Waukesha^  and  is  the  only  natural  drainage 
course  therefrom.  On  this  farm,  about  850  feet  east  of  the 
river,  is  the  residence  of  herself  and  family.  About  ten 
years  ago  the  city  of  Waukesha  installed  a  sewer  system, 
now  aggregating  about  fourteen  mil^s,  the  whole  of  which 
empties  at  one  point  into  said  Fox  river  about  a  quarter  of 
a  mile  north  of  plaintiff's  land.  The  number  of  connections 
with  said  sewer  system  has  been  continually  increasing  since 
its  installation,  so  that  now  there  are  about  550  closets  con- 
nected therewith,  in  addition  to  the  sewer  of  the  State  In- 
dustrial School  for  Boys.  Prior  to  the  construction  of  the 
sewer,  the  waters  of  Fox  river  were  reasonably  clear,  suit- 
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able  for  bathing  and  for  the  watering  of  stock.  As  the 
Yolame  of  sewage  increased,  defilement  of  these  waters  be- 
gan to  be  apparent,  so  that  beginning  some  five  or  six  years 
before  the  commencement  of  the  suit  they  became  offensive 
to  the  smell,  and  from  them  arose  an  extremely  disagree- 
able odor  or  stench,  which,  whenever  the  wind  was  west- 
erly, and  especially  in  warm  weather  and  stagnant  conditions 
of  atmosphere,  pervaded  the  plaintiff's  residence,  caosing 
great  distress  and  discomfort,  and  in  some  cases  illness. 
The  waters  were  further  rendered  unfit  for  bathing  or  for 
watering  stock.  It  appeared  that  the  flow  of  water  in  the 
river  is  only  about  double  the  amount  of  sewage  water 
flowing  into  it;  that  shortly  below  the  mputh  of  the  sewer 
were  what  are  described  as  pockets,  or  deep  places  in  the 
river,  into  which  a  large  percentage  of  the  sewage  solids 
are  accustomed  to  settle  and  remain  during  the  process  of 
decomposition.  It  also  appeared  that  the  volume  of  water 
flowing  through  the  stream  is  tending  to  decrease  from  year 
to  year,  and  that  the  use  of  the  sewerage  system  is  upon  the 
increase.  Plaintiff  was  the  owner  of  the  farm  at  the  time 
the  construction  of  the  sewer  was  commenced,  but  is  not 
shown  to  have  had  any  knowledge  of  the  details  of  that 
system,  or  where  it  was  to  empty,  nor  of  the  probable  effect 
upon  the  waters  of  the  stream.  It  was  also  made  to  ap- 
pear that  at  an  expense  of  some  $5,000  there  could  be  in- 
stalled septic  beds  or  tanks  whereby  the  sewage  could  be 
purified  and  rendered  innoxious  and  inoffensive.  The  pres- 
ent suit  was  brought  to  abate  and  enjoin  the  maintenance 
of  this  sewer  as  a  nuisance,  and  to  recover  damages  caused 
to  the  plaintiff's  premises  thereby,  it  being  alleged  that  they 
were  greatly  deteriorated  in  sale  value.  The  trial  court, 
after  finding  facts  substantially  as  above  recited,  and  that 
until  December  1,  1901,  is  a  reasonable  time  to  allow  the 
defendant  city  to  change  its  sewage  system  and  provide  for 
the  doing  away  with  the  nuisance  to  the  plaintiff,  declared 
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its  conclasion  of  law  "that  the  defendant  should  be  re- 
strained from  continuing  such  nuisance,  and  from  further 
emptying  or  depositing  its  sewage  into  said  Fox  river  in 
such  a  condition  and  manner  as  to  create  the  nuisance  to 
the  plaintiff,  and  that  said  injunction  take  effect  December  1, 
A.  D.  1901,"  whereupon  an  interlocutory  judgment  was 
entered  restraining  the  city  "  from  discharging  its  sewage 
through  its  sewer  system  into  the  Fox  river  at  any  time 
after  the  1st  day  of  December,  A.  D.  1901,"  and  further 
directing  that  the  question  of  plaintiff's  damages  be  deter- 
mined by  a  jury  trial  at  the  next  regular  term  of  court. 
From  such  interlocutory  judgment  this  appeal  is  brought. 

For  the  appellant  there  were  briefs  by  5".  J,  JPrame,  city 
attorney,  and  Hyan  <&  Merton^  of  counsel,  and  oral  argu- 
ment by  jEI  Merion.  To  the  point  that  the  city  authorities, 
when  they  were  doing  the  work  of  constructing  a  sewage 
system  authorized  by  subd.  11,  sec.  893,  R.  S.  1878,  by  the 
village  organization,  and  by  sec.  925-208,  Stats.  1898,  by  the 
city  organization,  acted  in  a  judicial  or  ^t/o^judicial  capacity 
in  determining  where  the  sewers  shall  discharge,  and  that 
when,  in  the  exercise  of  their  discretion,  the  sewers  were 
made  to  discharge  into  a  stream,  the  city  is  under  no  com- 
mon-law liability  for  incidental  damages,  they  cited  Atwood 
V,  Ba/ngor^  83  Me.  582;  Merrifield  v.  Worcester^  110  Mass.  216; 
Washhum  <&  M.  Mfg.  Co.  v.  Worcester^  116  Mass.  458 ;  Mo- 
Bean  v.  Fresno^  31  L.  R.  A.  794,  796;  Coldwater  v.  Tucker^ 
36  Mich.  474;  Valparaiso  v.  Hagen^  48  L.  R.  A.  707;  Piatt 
Bras,  cfe  Co.  v.  Wa^terbury^  48  L.  R.  A.  691;  Gray  ex  rel. 
Simons  v.  Paterson^  48  L.  R.  A.  717;  Sayre  v.  Newarlc^  48 
L.  R  A.  722. 

For  the  respondent  there  was  a  brief  by  Armin  &  Waite^ 
and  oral  argument  by  C.  E.  Armin. 

DoDGB,  J.  The  findings  and  evidence  disclose  a  very  ob- 
vious nuisance,  which,  if  created  and  maintained  by  an  indi* 
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vidual,  would  entitle  the  plaintiff  to  the  aid  of  a  court  of 
equity  to  effect  its  abatement,  and  to  damages  if  pecuniary 
injury  be  established,  within  the  decisions  of  this  court 
which  are  cited  and  summarized  in  Middlestadt  v.  Wan- 
paca  S.  ds  P.  Co.  93  Wis.  1,  4.  Two  entirely  well  recog- 
nized elements  of  special  and  private  injury  are  established, 
namely,  substantial  defilement  of  the  waters  of  a  stream 
flowing  along  and  over  plaintiff's  land  so  as  to  prevent  the 
beneficial  use  of  the  water,  and  so  as  to  injure  and  impair 
the  use  of  the  land  itself;  also  for  the  creation  of  noisome 
and  noxious  odors  interfering  with  the  comfort,  convenience, 
and  probably  the  health  of  plaintiff  and  her  family  in  the 
occupation  of  her  habitation.  These  injuries  to  the  plaintiff 
in  the  use  of  her  property  and  to  the  property  itself  are 
none  the  less  special  and  private  because  by  the  same  acts 
may  be  created  and  maintained  a  public  nuisance  in  defil- 
ing the  waters  of  a  navigable  stream,  or  in  polluting  the 
atmosphere  to  the  detriment  of  the  public  health.  It  has 
been  declared  by  this  court  in  harper  v.  Milwaukee^  80  Wis. 
365,  372,  that  "  the  general  rule  of  law  is  that  a  municipal 
corporation  has  no  more  right  to  erect  and  maintain  a 
nuisance  than  a  private  individual  possesses,  and  an  action 
may  be  maintained  against  such  corporation  for  injuries 
occasioned  by  a  nuisance  for  which  it  is  responsible  in  any 
case  in  which,  under  like  circumstances,  an  action  could 
be  maintained  against  an  individual."  Again,  in  Hughes  v. 
Fond  du  Lac^  73  Wis.  380,  383,  it  is  said,  "  A  municipal  cor- 
poration is  no  more  exempt  from  liability  in  case  it  creates 
a  nuisance,  either  public  or  private,  than  an  individual." 
These  statements  are  very  broad,  and,  appellant  insists,  must 
yield  to  various  exceptions  and  limitations.  Certain  decis- 
ions elsewhere  are  urged  upon  our  attention,  notably,  Penn- 
sylvania C,  Co,  v.  Sanderson^  113  Pa.  St.  126,  and  Valparaiso 
V.  Uagen,  153  Ind.  337;  S.  C  48  L.  E.  A.  707.  The  logic  of 
the  line  of  decisions  illustrated  by  the  latter  case  may  be 
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sammarized  as  follows:  The  collection  and  disposal  of  sew- 
age is  for  the  public  safety.    Cities  therein  are  performing 
a  governmental  function  for  the  general  public,  not  a  merely 
corporate   power.     The  use  of  streams  for  such  public  pur- 
pose is  Tvithin  the  right  of  the  state  government.     No  con- 
stitutional obstacle  exists  unless  private  property  is  actually 
taken.      Impairment  of  use  of  running  water  or  of  the 
atmosphere  is  mere  indirect  and  consequential  damage,  and 
does  not  amount  to  a  taking  of  any  property.    The  general 
authority  to  municipalities  to  construct  sewer  systems  is  a 
direct    legislative  authority  to  use  the  natural  drainage 
courses,  since  in  no  other  manner  can  the  outflow  be  dis- 
missed.     Hence,  no  liability  being  expressly  imposed,  none 
results  from  the  use  of  the  water  courses  for  such  purpose, 
in  absence  of  negligence.     Some  of  the  propositions  in  this 
chain  of  reasoning  have  received  apparent  approval  in  our 
own  decisions.    It  has  been  said  that  garbage  and  sewage 
disposal  is  the  performance  of  a  governmental  function  for 
the  general  public  {Kuehn  v.  Milwaukee^  92  Wis.  263) ;  also 
that  more  limited  rules  of  liability  apply  in  the  exercise  of 
such  function  than  of  more  distinctively  municipal  or  corpo- 
rate powers  {Kuehn  v.  MUwauk^,  supra;  Folk  v.  Milwaukee^ 
108  Wis.  359);  that  mere  consequential  injury  is  not  a  taking 
of  property  within  the  constitutional  prohibition  {Alexcmder 
V.  Milwaukee^  16  Wis.  247;  Coldough  v.  Milwaukee,  92  Wis. 
182, 186);  that  the  state  for  certain  public  purposes  has  abso- 
lute dominance  over  navigable  streams,  without  liability  to 
riparian  owners  {Cohn  v.  Wavsau  B.  Co.  47  Wis.  314).    Some 
of  these  questions,  as  we  view  the  case  before  us,  are  not  essen- 
tial to  its  decision,  and  are  of  such  vast  importance,  and  the 
effect  of  a  decision  so  far  reaching,  that  it  ought  not  to  be 
made  until  squarely  presented  and  fully  argued.     We  can- 
not but  recognize  that,  as  the  density  of  our  population 
increases,  as  our  citizens  engage  in  new  and  greater  indus- 
tries, and  as  the  municipal  aggregations  of  population  mul- 
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tiply  and  expand,  the  original  purity  of  the  streams  and 
water  basins  cannot  be  wholly  preserved.  They  are  the 
natural  and  unavoidable  courses  and  receptacles  of  drain- 
age, through  and  into  which  must  flow  the  refuse  of  human 
habitation  and  industry.  How  far  these  changing  condi- 
tions must  bring  about  a  yielding  of  the  private  rights  of 
continued  purity  of  those  lakes  and  streams  to  the  necessity 
of  use  thereof  for  the  public  and  general  health  and  con- 
venience, and  upon  what  terms  such  yielding  shall  come, 
are  primarily  questions  of  policy  for  the  legislature,  within 
the  limits  of  its  power  over  private  rights  defined  by  the 
constitution.  When,  if  ever,  the  legislature  shall  enact  that 
streams  generally  or  any  streams  shall  be  used  as  sewers 
without  liability  to  the  owners  of  the  soil  through  which 
they  run,  the  question  of  constitutional  protection  to  private 
rights  may  be  forced  upon  the  courts  for  decision.  Until 
such  enactment  is  made,  however,  in  clear  and  unambigu- 
ous terms,  we  shall  be  slow  to  hold  by  inference  or  impli- 
cation that  it  has  been  made  at  all.  The  right  of  the  ripa- 
rian owner  to  the  natural  flow  of  water  substantially  unim- 
paired in  volume  and  purity  is  one  of  great  value,  and  which 
the  law  nowhere  has  more  persistently  recognized  and  jeal- 
ously protected  than  in  Wisconsin.  Not  alone  the  strictly 
private  right,  but  important  public  int.erests,  would  be 
seriously  jeopardized  by  promiscuous  pollution  of  our  streams 
and  lakes.  Considerations  of  aesthetic  attractiveness,  indus- 
trial utility,  and  public  health  and  comfort  are  involved. 
Amid  this  conflict  of  important  rights,  we  cannot  believe 
that  the  legislature  concealed,  in  words  merely  authorizing 
municipalities  to  raise  and  expend  money  for  the  construc- 
tion of  sewers,  a  declaration  of  policy  that  each  munici- 
pality might,  in  its  discretion,  without  liability  to  individ- 
uals, take  practical  possession  of  the  nearest  stream  as  a 
vehicle  for  the  transportation  of  its  sewage  in  crude  and 
deletrious  condition.     At  that  stage  in  its  logic  we  cannot 
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agree  with  the  Indiana  coart  in  Valparaiso  v.  Hagen^  153 
Ind.  337.  The  authority  granted  to  municipalities  is  to  con- 
struct sewers,  but  subject  to  the  general  legal  restrictions 
resting  upon  such  corporations  forbidding  invasion  of  pri- 
vate rights  by  creation  of  nuisance  or  otherwise.  This  view 
of  the  legislative  purpose  is  enforced  by  the  consideration 
that,  although  liquid  sewage  must  flow  ofiF  along  the  gen- 
eral drainage  courses  of  the  vicinity,  it  is  by  no  means  physic- 
ally necessary  that  it  should  carry  with  it  the  solids  in  an 
offensive  or  unhygienic  condition.  IlaoJcatach  v.  Keahena 
L  Co,  66  Wis.  439.  It  is  a  matter  of  common  knowledge, 
and  of  proof  in  this  case,  that  there  are  practicable  methods 
for  the  decomposition  and  practical  destruction  of  such 
solids  before  delivering  them  into  open  watercourses;  the 
most  modern  method,  as  explained  in  the  evidence  here,  be- 
ing treatment  in  septic  bacteria  tanks,  whereby  the  decom- 
position and  resolution  into  inoffensive  and  innocuous  fluids, 
gases,  and  mineral  solids  is  greatly  expedited.  This  method, 
it  appears,  could  be  installed  at  Waukesha  at  a  cost  approxi- 
mating $5,000.  It  is  not  probable  that  the  legislature  has 
wittingly  authorized  the  defilement,  and  almost  destruction, 
of  onr  streams,  to  enable  such  trifling  measure  of  economy 
to  municipalities.  The  great  weight  of  authority,  American 
and  English,  supports  the  view  that  legislative  authority  to 
install  a  sewer  system  carriep  no  implication  of  authority 
to  create  or  maintain  a  nuisance,  and  that  it  matters  not 
whether  such  nuisance  results  from  negligence  or  from 
the  plan  adopted.  If  such  nuisance  be  created,  the  same 
remedies  may  be  invoked  as  if  the  perpetrator  were  an  indi- 
vidual. The  following  are  selected  from  an  almost  un- 
limited array  of  decisions:  Jacksonville  v.  Lamherty  62  111. 
519;  JacksonmUe  v.  Doan^  145  111.  23,  29;  O'Brien  v.  St. 
Pavly  18  Minn.  176 ;  Clark  v,  Peckhxurrhy  9  R  I.  455 ;  Good  v. 
AUoona,  162  Pa.  St.  493 ;  Owens  v.  Lancaster,  182  Pa.  St.  257 ; 
Haskell  v.  Neno  Bedford^  108  Mass.  208 ;  Morse  'o,  Wbroester^ 
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139  Mass.  389;  Morgan  v.  Dcmhury^  67  Conn.  484;  Piatt 
Bros.  &  Co.  V.  Waterhury^  72  Conn.  531 ;  Chapman  v.  Roch- 
ester,  110  N.  Y.  273;  Missouri  v.  Illinois,  180  U.  S.  208; 
CaArmi<ihad  v.  Texarkam^a^  94  Fed.  Rep.  561. 

From  what  has  already  been  said  our  conclusion  is  obvious 
that  the  creation  and  maintenance  of  a  nuisance  by  the  de- 
fendant city,  causing  special  and  private  damage  to  the 
plaintiff,  fully  appears  from  the  finding  and  evidence,  and 
that  plaintiff  is  entitled  to  the  same  remedies  as  if  the  de- 
fendant were  a  private  individual.  One  of  the  forms  of 
relief  authorized  by  sec.  3180,  Stats.  1898,  is  accorded  by 
the  judgment  appealed  from,  and,  subject  to  modification 
to  be  hereafter  suggested,  was  entirely  proper  under  the 
circumstances. 

Defendant  assigns  error  upon  the  admission  of  certain 
evidence  tending  to  show  that  its  sewer  system  might  prac- 
ticably be  equipped  with  septic  tanks,  or  other  apparatus  to 
deodorize  and  render  innocuous  the  outflow,  construing  this 
as  tending  to  charge  negligence  upon  the  city.  The  rule  is, 
of  course,  familiar  that  in  an  action  tried  without  a  jury 
the  admission  of  improper  evidence  alone  would  not  work 
reversal,  but  we  do  not  deem  this  evidence  improper.  While 
there  was  no  issue  of  negligence  either  in  construction  or 
management  of  the  sewer,  the  prayer  for  an  injunction  was 
addressed  to  a  court  of  equity,  and  the  effect  of  such  remedy 
upon  the  defendant  was  an  important  consideration  in  guid- 
ing the  court  to  a  decision  whether  it  ought  to  apply  the 
drastic  process  of  injunction,  or  ought  to  leave  the  plaintiff 
to  her  other  remedies.  It  was  extremely  material  to  that 
consideration  to  ascertain  whether  such  injunction  would 
utterly  destroy  the  entire  sewer  system  of  Waukesha^  and 
subject  its  citizens  to  serious  inconvenience,  and  peril  of  dis- 
ease. The  fact  that  the  system  as  now  existing  could  still 
be  used  by  adding  appliances  involving  no  very  great  ex- 
pense justifies  relief  by  injunction,  and  in  that  respect  the 
evidence  was  admissible. 
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It  is  contended  that  the  complaint  warrants  no  relief  in 
equity,  because  it  fails  to  allege  in  Jiobc  verba  any  of  the  sev- 
eiul  conditions  of  equitable  relief  prescribed  by  sec.  3180, 
Stats.  1898.  The  complaint  does,  however,  allege  facts 
showing  fully  irreparable  injury,  and  that  the  same  is  con- 
tinuously and  constantly  recurring,  and  that  any  remedy 
obtainable  in  a  court  of  law  would  be  inadequate.  This 
must  suffice  without  stating  either  of  these  conclusions  from 
the  specific  facts  so  alleged. 

An  objection  is  raised  to  the  jurisdiction  of  the  county 
court  of  Waukesha  county  for  that  such  court  is  limited  to 
•cases  in  which  "the  value  or  amount  in  controversy  or  the 
amount  claimed  or  sought  to  be  recovered  after  deducting 
all  payments  and  setoffs  shall  not  exceed  $25,000."  We 
find  nothing  in  this  record  to  support  the  view  that  such 
limit  is  transcended.  The  plaintiff's  property,  which  the 
action  is  brought  to  protect,  is  of  value  only  about  $10,000. 
The  damages  claimed  are  but  $6,000.  If,  as  appellant  con- 
tends, we  consider  the  effect  upon  defendant,  we  find  uucon- 
tradicted  evidence  that  the  nuisance  complained  of  can  be 
abated  by  appliances  costing  only  about  $5,000.  Thus,  on 
any  theory  of  the  value  or  amount  in  controversy,  it  is  less 
than  $25,000,  and  we  need  not  consider  the  several  construc- 
tions possible  to  the  statute. 

CWhile  the  unlimited  form  of  injunction  embodied  in  the 
judgment  is  not  discussed  as  an  independent  ground  of  error, 
jet  it  is  before  us  upon  this  appeal,  and  we  do  not  feel  justi- 
fied in  approving  the  judgment  without  such  qualification 
as  will  make  obvious  the  meaning  which  we  are  persuaded 
the  trial  court  intended  to  express.  The  judgment  restrains 
defendant  "  from  discharging  its  sewage  through  its  sewer 
system  into  the  Fox  river  at  any  time  after  December  1, 
1901."  Similar  language  received  consideration  in  Morgan 
V,  Danbury^  67  Conn.  484,  and  was  sustained  on  the  ground 
that  the  word  "  sewage  "  would  be  understood  to  refer  only 
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to  'Hhe  refase  and  foal  matter,  solid  or  liqaid,"  carried 
through  the  sewer  by  the  water  therein  flowing.  In  that 
case,  as  here,  it  was  contended  that  some  disinfecting  appa- 
ratus would  eflfectively  purify  the  water.  In  the  case  at  bar 
the  findings  make  apparent  the  views  of  the  trial  court  that 
some  such  addition  to  defendant's  present  system  could  be 
made  practically  effective  to  prevent  the  damage  of  which 
plaintiff  complained,  and  that  he  had  such  appliance  in  mind 
in  his  finding  "  that  until  December  1, 1901,  is  a  reasonable 
time  to  allow  said  defendant  city  to  change  its  sewage  system, 
and  provide  for  the  doing  away  with  the  nuisance  to  plaint- 
iff." The  same  idea  evidently  persisted  in  the  conclusion  of 
law  and  order  for  judgment,  for  it  is  there  declared  that  de- 
fendant ^'should  be  restrained  from  continuing  ^uch  nui- 
sanely  and  from  further  emptying  or  depositing  its  sewage 
into  said  Fox  river  in  such  condition  and  ma/nner  as  to  creaU 
the  nuisance  to  the  plaintiff ."^^  We  have  no  doubt  the  judg- 
ment was  intended  to  express  the  same  thing,  and  only  upon 
that  construction  do  we  approve  of  it.  To  the  end,  how- 
ever, that  any  ambiguity  may  be  removed,  we  deem  it  best 
to  modify  the  judgment  as  below. 

By  the  Court —  The  judgment  of  the  county  court  is  modi- 
fied by  adding  to  the  second  paragraph  the  following  words, 
to  wit:  '^  Unless  the  same  shall  have  first  been  so  deodorized 
and  purified  as  not  to  contain  foul,  offensive,  or  noxious 
matter  capable  of  injuring  the  plaintiff  or  her  property  or 
causing  nuisance  thereto,"  and,  as  so  modified,  the  same  is 
I  affirmed. 
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MaoCabthy,  Sespondent,  vs.  Whitcomb  and  another,  Be- 

ceivers,  Appellants. 

March  ££— April  9, 190JL 

SaOroads:  Negligence:  Personal  injuries:  FeUowservants:  Court  and 
jury:  Immaterial  error:  Transitory  action:  Presumptions  as  to 
statutes  of  another  state:  Excessive  damages:  Misconduct  of  counsel 

1.  Whether  two  persons  are  fellow-eervants  when  all  the  facts  in  re- 

spect to  their  several  duties  and  lines  of  employment  are  undis- 
puted, is  a  question  of  law  for  the  court  While  it  is  improper  to 
submit  such  a  question  to  the  jury,  their  finding  thereon  cannot 
have  any  significance  in  supporting  a  judgment,  and  may  be  dis- 
regarded on  appeal 

2.  To  constitute  fellowHservants  it  is  not  necessary  that  the  negligent 

workman  causing  the  injury  and  the  one  injured  should  both  be 
engaged  in  the  same  particular  work:  it  is  sufficient  if  they  are  em- 
ployed by  the  same  master,  under  the  same  control,  and  perform- 
ing duties  and  services  for  the  same  general  purpose.  Hence,  a 
conductor  and  a  brakeman  on  a  freight  train,  who  negligently  leave 
the  train  standing  on  the  track  without  displaying  the  proper  sig- 
nals, are  fellownservants  of  a  fireman  on  another  train,  who  is  in- 
jured by  a  collision  resulting  from  such  negligenca  Phillips  v.  C, 
Md:StPR.Co.^  Wis.  475,  distiuguished. 

8L  An  action  was  brought  in  Wisconsin  against  a  railroad  company  for 
an  injury  occurring  in  Illinois,  caused  by  the  negligence  of  fellow- 
servants  in  the  operation  of  traina  Sea  1816,  Stats.  1898,  expressly 
gives  a  right  of  action  for  all  damages  sustained  within  Wisconsin 
by  an  employee  engaged  in  the  performance  of  his  duty  while 
operating,  running,  riding  upon,  or  switchiug  passenger,  freight,  or 
other  trains,  engines,  or  cars,  caused  by  the  carelessness  or  negli- 
gence of  any  other  employee.  The  law  of  Illinois  on  the  subject 
of  fellow-servants  was  not  proved,  but  in  both  states  the  common 
law  is  in  force  except  as  modified  by  statute.  Held,  that  the  pre- 
sumption exists  that  the  law  of  Illinois  on  that  subject  is  the  same 
as  the  law  in  Wisconsin,  and  that  the  plaintiff  was  not  barred  from 
a  recovery  by  reason  of  the  negligence  complained  of  being  the 
acts  of  such  fellow-servants. 

4  An  action  against  a  railroad  company  by  an  employee  for  injuries 
received  in  Illinois,  being  transitory,  is  triable  in  the  courts  of 
Wisconsin. 
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5.  A  railroad  fireman,  injured  in  a  collision,  received  a  compound 
fracture  of  a  leg,  and  all  the  toes  of  that  leg  were  amputated.  He 
remained  in  bed  ten  weeks,  was  treated  for  nearly  a  year  and  a 
half,  dm-ing  which  time  he  was  very  weak,  and  suffered  a  great 
deal,  and  for  a  time  was  helpless.  The  foot  never  got  thoroughly 
well  On  the  trial  of  au  action  therefor,  his  attorney,  in  the  closing 
argument,  charged  that  the  defendant  failed  to  put  certain  wit- 
nesses on  the  stand,  and  that  railroad  companies  had  a  certain  co- 
ercive method  of  calling  men  in  to  make  statements,  and,  although 
warned  by  the  trial  court,  continued,  in  substance,  that  such  facts 
were  matter  of  common  knowledge,  and  that  courts  take  judicial 
notice  that  corporations  do  get  men  to  do  those  things.  Mdd,  an 
abuse  of  the  privilege  of  counsel. 

&  In  view  of  the  record  and  such  remarks  of  counsel  a  verdict  of  $7,600 
is  held  greatly  excessive,  and  a  remission  of  $1^600  is  made  a  condi- 
tion of  judgment  in  plaintiff's  favor. 

Appbal  from  a  jadgment  of  the  circuit  court  for  Wau- 
kesha county :  Jambs  J.  Dice,  Circuit  Judge.    Seversed. 

For  the  appellants  there  was  a  brief  by  Howard  Morris 
and  Tho8.  H.  GiU,  and  oral  argument  by  Mr.  CriU. 

B.  J,  HeTrdocky  attorney,  and  W.  J.  Strong^  of  counsel,  for 
the  respondent. 

Cassoday,  C.  J.  This  action  was  brought  to  recover  dam- 
ages for  personal  injuries  sustained  by  the  plaintiff  on  the 
morning  of  January  31,  1898,  while  engaged  as  a  fireman 
on  one  of  the  defendants'  locomotives  moving  a  north-bound 
freight  train,  at  Grayslake  station,  in  Illinois.  The  cir- 
cumstances under  which  the  accident  occurred  are  to  the 
effect  that  about  eight  o'clock  on  the  evening  of  January 
30,  1898,  engine  82,  upon  which  the  plaintiff  was  fireman 
and  P.  D.  Walsh  was  engineer,  left  Chicago,  north  bound, 
drawing  freight  train  No.  21,  in  charge  of  Conductor  Ray 
and  Brakemen  Jim  McCarthy  and  Jim  Gillis;  that  the  night 
was  stormy,  snowing  and  blowmg,  and  the  train  proceeded 
northerly  to  a  point  known  as  Hendee's  Crossing,  about 
three  miles  south  of  Grayslake  station,  where  the  train  bo* 
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came  stalled,  and  was  unable  ta  proceed  farther  north,  by 
reason  of  the  snow;  that  Conductor  Bay  and  Brakeman 
Gillis  cut  ofiF  engine  No.  82  from  the  train,  and,  with  the 
•engineer  and  fireman,  proceeded  to  the  depot  at  Grayslake, 
where  they  arrived  some  time  after  one  o'clock  in  the  morn- 
ing of  January  31,  1 898 ;  that  that  was  not  a  night  station, 
■and  Conductor  Bay  went  to  the  agent's  residence,  called 
him  up,  and  returned  with  him  to  the  station,  after  which 
the  engineer,  Brakeman  Gillis,  the  conductor,  and  the  agent 
went  into  the  depot,  and  the  agent  opened  communication 
with  the  train  dispatcher's  ofSce  at  Waukesha,  some  fifty 
miles  distant,  as  directed  by  the  conductor,  to  get  relief  for 
the  stalled  train ;  that  after  some  delay  Conductor  Bay  was 
advised  by  the  train  dispatcher  at  Waukesha  that  there  was 
a  south-bound  freight  train  then  at  Lake  Yilla,  the  station 
next  northerly  from  Grayslake;  that  after  some  discussion 
as  to  details  with  the  dispatcher,  it  was  arranged  that  the 
extra  south-bound  freight  train,  which  was  drawn  by  two 
engines  (I^os.  104  and  106),  with  Conductor  £mmons  in 
charge,  would  proceed  to  Grayslake,  and  an  order  was  given 
to  that  effect;  that,  pursuant  to  the  orders  given  when  the 
south-bound  extra  train  reached  Grayslake,  the  two  engines 
attached  to  it  were  cut  off,  and  proceeded  southerly  beyond 
the  south  end  of  the  passing  track  at  Grayslake;  that  Walsh 
then  returned  to  his  engine  No.  82,  with  the  plaintiff  and 
the  brakeman,  and  proceeded  southerly  of  the  same  switch, 
and  then  ran  northerly  on  the  side  track  far  enough  to 
allow  a  clear  passage  on  the  main  line;  that,  after  the  two 
engines  of  the  extra  south-bound  train  went  south  of  the 
«outh  passing  switch,  engine  No.  82  backed  out  and  coupled 
its  tender  to  the  rear  or  tender  of  the  northerly  engine  of 
the  south-bound  freight  train,  so  that  the  two  extra  engines 
were  headed  south,  and  Walsh's  engine  was  headed  to  the 
north,  in  order  to  have  an  engine  pilot  in  advance  in  which- 
ever direction  they  moved;  that  the  three  engines  thus 
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coupled  proceeded  southerly  to  the  stalled  freight  train, 
coupled  to  that  train,  and  returned  with  it  to  Grayslake ; 
that  at  that  time  Engineer  Walsh,  with  engine  No.  82, 
which  was  the  head  engine,  controlled  the  air  brake  which 
extended  from  his  engine  through  the  other  two  engines, 
and  to  the  freight  cars  thus  equipped  in  the  train,  so  that, 
approaching  Grayslake,  Walsh  had  entire  control  of  the 
brakes  on  the  train,  and  entire  control  of  the  movements, 
communicating  his  signals  by  whistles  to  the  other  engi- 
neers and  the  train  crew ;  that  as  they  approached  the  sta- 
tion Engineer  Walsh  turned  on  the  air  brakes,  and,  after 
sounding  the  station  whistle,  Walsh,  being  the  head  engi- 
neer, sounded  a. whistle  for  oflf-brakes,  and  proceeded  to 
work  steam,  increasing  the  speed  of  the  train  as  they  reached 
the  south  switch;  that  Walsh  proceeded  north  on  the  main 
track  until  his  engine  collided  with  the  south-bound  freight 
train,  which  had  been  left  standing  at  the  north  end  of  the 
platform  without  any  red  light  at  the  south  end  thereof  by 
Conductor  Emmons,  of  that  train,  and  the  plaintifiF  was  in- 
jured before  he  could  escape  from  the  engine. 

Issue  being  joined  and  trial  had,  the  jury  returned  a  spe- 
cial verdict  to  the  effect  (1)  that  the  plaintiff  was  injured 
January  31, 1898,  at  the  time  and  place  claimed  by  him,  by 
an  accident  occurring  by  reason  of  a  locomotive  of  the  de- 
fendants striking  a  train  of  the  defendants;  (2)  that  the  em- 
ployee of  the  defendants  engaged  in  operating  the  locomo- 
tive No,  82  was  a  fellow-servant  of  the  plaintiff;  (3)  that  the 
employees  of  the  defendants  engaged  in  operating  the  train 
of  the  defendants  which  was  struck  by  the  locomotive  were 
fellow-servants  of  the  plaintiff  at  the  time  of  the  accident; 

(4)  that  the  plaintiff  at  the  time  of  the  accident  did  not  know 
that  there  was  a  train  standing  on  the  track  at  Grayslake; 

(5)  that  there  was  no  red  light  on  the  south  end  of  the  south- 
bound train  at  the  time  of  the  accident;  (6)  that  the  con- 
ductor and  brakeman  in  charge  of  the  south-bound  train 
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were  not  fellow-servants  of  the  plaintiff  at  the  time  they 
failed  to  pat  such  light  on  the  south  end  of  such  train; 
(7)  that  it  was  a  want  of  ordinary  care  on  the  part  of  the 
defendants'  employees  in  charge  of  the  south-bound  train  to 
leave  said  train  standing  on  the  main  track  without  such 
light;  (8)  that  the  failure  to  put  such  red  light  on  the  south 
end  of  the  south-bound  train  did  contribute  to  the  injury 
suffered  by  the  plaintiff;  (9)  that  the  absence  of  such  light 
was  the  proximate  cause  of  the  plaintiff's  injury;  (10)  that 
Engineer  Walsh  did  not  know  that  the  south-bound  train 
was  standing  on  the  main  track  in  time  to  have  prevented 
the  collision  by  the  exercise  of  ordinary  care;  (11)  that  the 
plaintiff  did  not  know  that  the  train  was  standing  on  the 
main  track  in  time  to  have  prevented  the  collision  by  the 
exercise  of  ordinary  care;  (12)  that,  if  a  red  light  had  been 
on  tne  south  end  pf  the  south-bound  train,  the  plaintiff 
could  have  seen  the  same  in  time  to  have  jumped  from  his 
engine  before  it  struck  said  train;  (13)  that  Conductor 
Emmons  in  failing  to  put  such  light  on  the  south  end  of 
the  south-bound  train  did  violate  the  rules  of  the  defend- 
ants; (14)  that  the  defendants'  employees  were  guilty  of 
negligence  which  was  the  natural  and  probable  cause  of  the 
accident  by  which  the  plaintiff  was  injured,  and  which  acci- 
dent, in  the  light  of  the  attending  circumstances,  ought  rear 
sonably  to  have  been  foreseen  by  a  person  of  ordinary  in- 
telligence, care,  and  prudence;  (15)  that  the  plaintiff  was  not 
guilty  of  any  want  of  ordinary  care  and  prudence  which 
contributed  directly  to  produce  the  injury  complained  of; 
(15^)  that  Engineer  Walsh  was  not  guilty  of  any  want  of 
ordinary  care  and  prudence  which  contributed  directly  to 
produce  the  injury  to  the  plaintiff;  (16)  that,  if  the  plaintiff 
is  entitled  to  recover  in  this  action,  they  assessed  his  dam* 
ages  at  $7,500. 

From  the  judgment  entered  thereon  in  favor  of  the  plaint- 
iff for  that  amount,  with  costs,  the  defendants  bring  this 
appeal. 
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It  is  contended  on  the  part  of  the  defendants  that,  before 
leaving  the  depot  at  Grayslake,  it  was  understood  and 
agreed  by  both  conductors  and  Walsh,  the  engineer  of  the 
plaintiff's  engine,  that  the  south-bound  train  should  be  left 
upon  the  main  track  at  the  north  end  of  the  platform  while 
the  two  engines  belonging  to  that  train  went  south  to  aid 
in  bringing  the  stalled  train  to  the  south  switch  at  Grays- 
lake  ;  that  upon  reaching  that  point  Walsh's  engine,  82,  was 
to  be  cut  off  and  put  upon  the  side  track,  while  the  other 
two  engines  were  to  be  cut  off  from  the  stalled  train  and 
backed  up  to  the  south-bound  freight  train  so  standing  upon 
the  main  track,  and  coupled  to  it;  and  that  in  the  mean- 
time Walsh,  with  engine  82,  was  to  back  down  to  the  stalled 
train  and  couple  to  it,  and  draw  it  up  onto  the  side  track, 
so  as  to  allow  the  south-bound  train  and  the  two  engines  to 
pass  south  upon  the  main  track;  and  that,  contrary  to  such 
understanding  and  agreement,  Walsh,  as  engineer  of  the 
north-bound  train,  having  full  charge  of  the  movements  and 
air  brakes  on  that  train,  failed  to  stop  at  the  south  switch, 
as  so  agreed,  but  continued  north  on  the  main  track  at  a 
rapid  speed  until  his  engine  ran  into  the  south-bound  train 
so  standing  upon  the  main  track ;  and  hence  that  his  negli- 
gence was  the  proximate  cause  of  the  plaintiff's  injury.  By 
the  answer  to  the  tenth  question  the  jury  found  that  Walsh 
did  not  know  that  the  south-bound  train  was  standing  on 
the  main  track  in  time  to  have  prevented  the  collision  by 
the  exercise  of  ordinary  care,  and  by  their  answer  to  ques- 
tion No.  15i  they  found  that  Walsh  was  not  guilty  of  any 
want  of  ordinary  care  and  prudence  which  contributed  di- 
rectly to  produce  the  injury  to  the  plaintiff.  In  respect  to 
the  south-bound  train  being  so  left  upon  the  main  track 
without  any  danger  signal,  the  jury  found,  in  effect,  (5)  that 
there  was  no  red  light  on  the  south  end  of  the  south-bound 
train,  at  the  time  of  the  accident;  (7)  that  leaving  such  train 
so  standing  on  the  mam  track  without  such  light  was  a 
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want  of  ordinary  care  on  the  part  of  the  employees  of  the 
defendants  in  charge,  (8)  which  contributed  to  the  injury  of 
the  plaintiff,  (9)  and  was  the  proximate  cause  of  his  injury; 
(14)  and  that  such  employees  of  the  defendants  were  guilty 
of  negligence,  which  was  the  natural  and  probable  cause  of 
the  accident,  and  ought  reasonably  to  have  been  foreseen 
by  a  person  of  ordinary  intelligence,  care,  and  prudence; 
(13)  and  that  Conductor  Emmons,  in  failing  to  put  such  light 
on  the  south  end  of  that  train,  violated  the  rules  of  the  de- 
fendants. The  rules  required  that  each  train  running  after 
sunset,  or  when  obscured  by  fogs  or  other  cause,  display  a 
headlight  in  front  and  two  red  lights  in  the  rear;  that  the 
conductor  must  know  that  his  train  is  fully  protected  in 
both  directions,  and  he  is  held  responsible  for  any  accident 
which  occurs  from  a  want  of  any  precaution  that  could  have 
been  taken.  It  appears  in  evidence,  also,  that  it  was  cus- 
tomary to  put  a  red  light  on  the  south  end  of  a  train  under 
the  circumstances  stated,  and  that  it  was  not  customary  to 
leave  such  train,  under  such  circumstances,  without  such 
red  light.  It  is  undisputed  that  there  was  no  red  light  upon 
the  south  end  of  the  train  so  left  upon  the  main  track,  and 
that  leaving  the  same  without  such  danger  signal  was  neg- 
ligence, and  the  proximate  cause  of  the  injury  to  the  plaintiff. 
The  findings  of  the  jury  fully  exculpate  the  plaintiff  from 
all  blame  in  that  respect,  and  are  to  the  effect  (4)  that  the 
plaintiff  at  the  time  of  the  accident  did  not  know  that  there 
was  a  train  standing  on  the  track  at  Grayslake ;  (11)  and  that 
he  did  not  know  that  the  train  was  standing  on  the  main 
track  in  time  to  have  prevented  the  collision  by  the  exercise 
of  ordinary  care ;  and  (15)  that  the  plaintiff  was  not  guilty  of 
any  contributory  negligence.  The  question  recurs  whether 
upon  such  findings  the  plaintiff  is  precluded  from  a  recovery 
by  reason  of  the  fact  that  the  negligence  found  was  the  act 
of  a  co-employee.  It  is  conceded  by  all  that  the  plamtiff's 
engineer,  Walsh,  and  all  the  defendants'  employees  engaged 
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at  the  time  in  operating  the  north-bound  train  were  fellow- 
servants  of  the  plaintiflf.  The  plaintiff  contends,  however, 
and  the  jury  found,  (3)  that,  although  the  employees  of  the 
defendants  engaged  in  operating  the  south-bound  train 
were  fellow-servants  of  the  plaintiff  at  the  time  of  the  acct- 
dentj  j^et  (6)  that  the  conductor  and  brakeman  in  charge  of 
that  train  were  not  "  fellow-servants  of  the  plaintiff  at  the 
time  they  failed  to  put  Bfodh  light  on  the  south  end  of  such 
train.^^ 

Such  questions  were  undoubtedly  submitted  to  the  jury 
in  pursuance  of  what  was  said  in  a  case  from  Illinois  cited 
by  counsel.  Illinois  S.  Go.  v.  Baum/mj  178  111.  361,  356,  and 
other  cases  from  that  state.  But  whether  two  persons  are 
fellow-servants  when  all  the  facts  in  respect  to  their  several 
duties  and  lines  of  employment  are  undisputed,  as  here, 
and  as  is  generally  the  case,  is  a  question  of  law  for  the 
court.  Of  course,  it  was  improper  to  submit  such  questions 
of  law  to  the  jury.  Meddles  v.  G.  &  JHf.  W.  H.  Co.  74  Wis. 
239;  Baxter  v.  C.  A  N.  W.  R.  Go.  104  Wis.  313.  But,  since 
their  findings  upon  such  questions  of  law  cannot  have  any 
significance  in  supporting  the  judgment,  they  may  be  dis- 
regarded. The  question  whether  Conductor  Emmons  and 
the  defendants'  employees  engaged  in  operating  the  south- 
bound train  were  fellow-servants  of  the  plaintiff  at  the  time 
they  failed  to  put  such  red  light  on  the  south  end  of  that 
train  must  be  determined  as  a  matter  of  law,  regardless  of 
the  verdict  of  the  jury.  It  was  held  by  this  court  at  an 
early  day  that  trackmen  engaged  in  repairing  the  track,  who 
had  taken  up  rails  without  giving  sufficient  notice  to  those 
in  charge  of  an  approaching  train,  were  fellow-servants  with 
a  brakeman  injured  on  such  train  in  consequence  of  the  re- 
moval of  such  rails  without  such  notice.  Gooper  v.  M.  cfe  P. 
du  G.  B.  Go.  23  Wis.  668.  That  case  has  frequently  received 
express  sanction  from  this  court.  Toner  v.  CI,  M.  dk  St.  P. 
B.  Go.  69  Wis.  197, 198,  and  cases  there  cited.    In  this  last 
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case  an  unattached  freight  car,  left  at  night  on  a  level  side 

track  near  a  railroad  station,  was  in  some  manner  moved 

upon  the  main  track,  obstructing  it,  and  in  a  collision  with 

a  passing  train  caused  thereby  a  brakeman  on  the  train  was 

injured;  and  it  was  held  that  although,  by  the  rules  of  the 

company,  its  station  agent  was  held  responsible  for  the 

safety  of  the  switches,  and  was  expressly  required  to  see 

that  the  main  track  was  kept  clear  and  unobstructed  for  the 

passage  of  trains,  and  to  be  out  at  the  station  and  know  that 

cverythihg  was  right  when  trains  were  passing,  yet  such 

agent  was  a  fellow-servant  of  such  brakeman.    In  that  case 

it  was  said  by  Chief  Justice  Cole: 

"To  constitute  fellow-servants,  within  the  meaning  of 
these  cases,  it  is  not  necessary  that  the  negligent  workman 
causing  the  injury  and  the  one  injured  should  both  be  en- 
gaged in  the  very  same  particular  work.  It  is  suflBcient  if 
they  are  employed  by  the  same  master,  under  the  same 
control,  and  performing  duties  and  services  for  the  same 
general  purpose."    Page  198  and  cases  there  cited. 

In  PhiUipa  v.  C,  M.  <&  St.  P.  E,  Co.  64  Wis.  476,  486,  it 
was  held  that  the  employees  upon  one  of  the  colliding  trains 
were  not  fellow-servants  with  those  on  the  other;  but  that 
was  put  on  the  ground  that  "  neither  the  Wisconsin  Central 
nor  the  defendant  had  any  control  over  the  employees  of 
the  other,  except  that  upon  the  track  in  question  the  Wis- 
consin Central  trainmen  were  required  to  obey  the  rules 
prescribed  by  the  defendant's  general  manager,  and  the  spe- 
cial orders  given  by  the  defendant's  train  dispatcher."  That 
case  is  clearly  distinguishable  from  the  one  at  bar.  The 
cases  in  this  court  support  the  proposition  that  Conductor 
Emmons  and  those  in  charge  of  the  south-bound  train  were 
fellow-servants  with  the  plaintiff  at  the  time  they  neglected 
their  duty  to  place  a  red  light  at  the  south  end  of  the  south- 
bound train.  In  this  we  are,  according  to  Mr.  Elliott,  in 
harmony  with  "  the  weight  of  authority."  8  Elliott,  R  E. 
§  1331.    He  there  says: 
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^^  There  is,  as  we  think,  no  valid  reason  for  discriminating 
between  cases  where  the  employees  are  engaged  in  operate 
ing  the  same  train  and  cases  wnere  they  are  engaged  m  op* 
erating  different  trains.  In  both  cases  they  are  employed 
in  the  same  line  of  service  and  by  a  common  master.^  See- 
numerous  cases  cited  by  him. 

fiat,  notwithstanding  Conductor  Emmons  and  those  ii> 
charge  of  the  south-bound  train  were  such  fellow-servants 
of  the  plaintiff,  yet  if  the  accident  had  happened  in  this 
state  there  could  have  been  no  question  but  that,  under  our 
statute,  the  plaintiff  could  have  recovered.  Sec.  1816,  Stata. 
1898.  That  section  expressly  gives  such  right  of  action  for 
all  damages  sustained  within  this  state  by  an  employee  en- 
gaged in  the  performance  of  his  duty  as  such,  while  "  oper* 
ating,  running,  riding  upon  or  switching  passenger,  freight 
or  other  trains,  engines  or  cars,"  "  caused  by  the  careless- 
ness  or  negligence  of  any  other  employee."  Ot  course,  that 
section  is  not  in  force  in  Illinois,  where  this  accident  oc* 
curred.  The  defendants,  by  way  of  answer,  alleged  ^Hhafe 
the  common-law  rule  as  to  the  relation  of  master  and  serv- 
ant obtained  in  the  state  of  Illinois,"  and  that  the  plaintiff's 
injury  was  caused  by  the  negligence  of  a  fellow-servant,  and 
hence  under  the  law  of  that  state  there  was  no  liability. 
But  neither  the  defendants  nor  the  plaintiff  proved  or  at* 
tempted  to  prove  the  law  of  Illinois  in  that  respect.  Tb& 
question  recurs.  What  presumptions,  if  any,  are  to  be  in- 
dulged ?  It  will  be  observed  that  this  action  is  not  based 
upon  a  statute  of  another  state  —  much  less,  a  penal  statute — 
like  some  cases  which  have  been  in  this  court.  HvU  v.  Au^ 
gustine,  23  Wis.  383;  Anderson  v.  M.  <&  St.  P.  R.  Co.  37 
Wis.  321 ;  Bettys  v.  M.  <&  St  P.  B,  Co.  37  Wis.  323 ;  Schoen- 
herg  v.  Adler,  105  Wis.  645,  649,  650;  Bartlett  v.  CoUins,  lO* 
Wis.  477.  Nor  did  the  cause  of  action  arise  in  some  stata 
or  country  where  the  civil  law  is  in  force.  St.  Sure  v.  Linds- 
felt^  82  Wis.  346,  351,  352.  As  indicated,  the  cause  of  ao- 
tion  is  for  personal  injury  caused  by  a  want  of  ordinary 
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care  of  the  employees  of  the  defendants.  Snch  a  cause  of 
action  is  cognizable  at  common  law.  It  arose  in  Illinois, 
where  the  common  law  is  in  force,  except  as  modified  by 
statute.  Being  a  transitory  cause  of  action,  it  was  triable 
in  the  courts  of  this  state.  Eingartner  v.  JUinois  S.  Co.  94 
Wis.  80, 81.  In  view  of  the  numerous  decisions  of  this  court, 
and  after  careful  consideration,  and  in  the  absence  of  any 
proof  of  the  statutes  of  Illinois  on  the  subject  of  fellow- 
servants,  we  must  hold  that  the  presumption  is  that  the  law 
of  that  state  on  that  subject  is  the  same  as  the  law  in  this 
state,  as  above  indicated.  Jic^  v.  Seaton^  9  Wis.  328,  337, 
342 ;  Walsh  v.  Darty  12  Wis.  635 ;  Oabom  v.  Blackhum^  78 
Wis.  209 ;  St  Sv/re  v.  Lind^dt,  82  Wis.  346,  351 ;  Schomlerg 
V.  Adler,  mpra.  We  must  hold  that  the  plaintiff  is  not 
barred  from  a  recovery  by  reason  of  the  negligence  com- 
plained of  being  the  acts  of  fellow-servants. 

Several  questions  are  discussed  by  counsel  in  relation  to 
the  admission  of  evidence,  the  submission  of  certain  ques- 
tions to  the  jury,  and  certain  portions  of  the  charge  of  the 
court;  but  the  views  expressed  dispose  of  the  case  upon  the 
merits  and  upon  undisputed  evidence. 

Among  the  grounds  urged  for  a  reversal  is  that  the  dam- 
ages are  excessive.  The  plaintiff  had  all  the  toes  taken  off 
his  right  foot.  He  had  a  compound  fracture  of  his  right  leg, 
which  was  badly  injured.  He  remained  in  bed  after  the 
accident  for  ten  weeks,  and  was  treated  for  nearly  a  year 
and  a  half.  During  that  time  he  was  very  weak,  and  suf- 
fered a  great  deal,  and  for  a  time  was  helpless.  The  foot 
never  got  thoroughly  well.  The  damages  assessed  by  the 
jury  are  very  large.  Counsel  for  the  plaintiff,  in  his  closing 
argument  to  the  jury,  persistently,  and  despite  the  efforts  of 
the  court  to  stop  him,  used  language  well  calculated  to  ex- 
cite and  prejudice  the  jury  against  the  defendants,  as  re- 
ceivers of  a  railroad  corporation,  by  charging  a  failure  to  put 
men  on  the  stand  as  witnesses,  by  stating  that  he  would  not 
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retract  after  the  court  had  ruled  that  his  language  was  im- 
proper, by  stating  that  he  made  his  statement  in  good  faith, 
and  stating  that  the  conduct  of  the  defendants  was  strange, 
in  not  putting  men  on  the  stand  as  witnesses,  and  that  rail- 
roads had  "a  certain  coercive  method  .  •  •  of  calling 
men  in  to  make  statements."  Then,  after  being  commanded 
by  the  court  to  stop,  and  being  told  that  his  language  was 
improper,  he  continued: 

^'I  predicate  it  on  this:  It  is  a  matter  of  common  knowl- 
edge. A  lot  of  things  everybody  knows  is  a  matter  of  com- 
mon knowledge.  The  court  will  take  judicial  notice,  and 
every  man  in  the  community  will  take  notice,  that  corpora- 
tions do  get  men  to  do  these  things.  It  is  a  matter  the  court 
ought  and  the  jury  ought  to  take  notice  of  without  positive 
proof.  Railroads  have  been  given  special  rights  and  fran- 
chises. It  is  what  he  would  be  entitled  to  if  it  were  you  or 
your  boy." 

Such  conduct  is  not  tolerated  from  members  of  the  bar  in 
this  state,  and  cannot  be  from  attorneys  appearing  ex  gratia. 
Andrews  v.  C,  M,  dk  St.  P.  B.  Co.  96  Wis.  348, 361, 362;  /St^ 
ton  V.  a,  St.  P.,  M.  (&  0.  R.  Co.  98  Wis.  157;  Budiger  v.  C, 
St.  P.,  M.  cfe  0.  R.  Co.  101  Wis.  292;  Schaidler  v.  C.  dk  N.  W. 
B.  Co.  102  Wis.  564;  Taylor  v.  C.  cfe  HT.  W.  R.  Co.  103  Wis.  27. 
Upon  the  record  in  this  case,  and  in  view  of  such  remarks  of 
counsel,  we  must  hold  that  the  damages  assessed  were  greatly 
excessive,  and  that  the  plaintifiF  should  not  be  allowed  to  re- 
cover more  than  $5,000  as  damages. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial,  but  with 
the  option  on  the  part  of  the  plaintiff,  to  be  exercised  within 
thirty  days  after  the  re7nittitur  from  this  court  is  filed  in  the 
trial  court,  to  remit,  in  writing,  from  the  verdict,  all  dam- 
ages in  excess  of  $5,000,  and  file  such  remission  with  the 
clerk  of  the  trial  court,  in  which  event  judgment  is  to  be  en- 
tered thereon  for  the  plaintiff  for  $5,000  damages,  and  the 
costs  and  disbursements  in  the  circuit  court 
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Hawses,  Respondent,  vs.  Slight  and  wife,  Appellants, 

MarchgS^AprU  9, 1901. 

WUU:  Foreclosure  of  legacy:  Parol  gift  of  land:  Evidence:  Appeal: 

Questions  reviewed, 

1.  In  an  action  to  enforce  a  legacy  alleged  to  be  a  charge  on  certain 

real  estate,  where  the  defendant  claimed  ownership  under  a  parol 
gift  made  many  years  prior  to  the  will,  in  the  absence  of  any 
specific  finding  upon  the  question  of  the  alleged  gif  t»  and  the  un- 
certainty as  to  the  proper  construction  of  a  findmg  that  the  de- 
fendant never  acquired  title  except  under  the  terms  of  such  will, 
the  supreme  court  on  appeal  will  examine  the  evidence  upon  the 
question  of  the  parol  gift  to  ascertain  whether  the  preponderance 
thereof  supports  the  plaintiffs  contention. 

2.  A  testator  devised  a  farm  to  defendant,  his  son,  charged  with  a 

legacy  in  favor  of  plaintiff,  his  daughter,  the  will  being  made  in 
1892.  Defendant  moved  onto  the  farm  in  1876,  and  had  continued 
in  possession  for  more  than  twenty  years  prior  to  the  commence- 
ment of  the  action,  making  valuable  improvements  and  paying 
the  taxes,  except  for  one  year,  when  they  were  paid  by  testator, 
who  took  a  receipt  in  his  son*s  nama  Defendant  claimed  title  to 
the  farm  by  parol  gift  from  the  testator  at  the  time  he  moved  onto 
the  farm,  though  such  claim  was  never  heard  by  any  member  of 
the  testator's  family.  In  1889  the  testator  stated  to  insurance  offi« 
cials,  in  the  presence  of  the  son,  and  without  his  denial,  that  the 
property  was  his,  and,  in  an  application  for  insurance  on  buildings 
thereon,  the  son  stated  that  testator's  title  to  the  premises  was  ab- 
Boluta  During  the  first  ten  years  of  defendant's  occupancy  the 
testator  used  wood  for  his  household  and  lime  kiln  from  the  farm, 
and  when  defendant  sold  any  he  asked  x>ermission  of  testator. 
Testator's  relations  with  the  members  of  his  family  were  pleasant, 
no  reason  appearing  why  he  would  disinherit  any  of  his  children; 
but  if  the  devise  to  defendant,  with  the  charge  thereon,  was  not 
upheld,  the  plaintiff  would  be  disinherited,  no  other  provision 
being  made  for  her,  and  defendant  would  receive  more  than  one 
third  of  the  entire  estate,  four  children  and  his  widow  surviving. 
Held,  that  the  facts  pointed  strongly  to  and  were  consistent  with 
an  intention  on  the  part  of  the  testator  to  give  the  title  to  the 
farm  to  such  son  by  will,  and  not  by  the  alleged  gift. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
county:  Jambs  J.  Dick,  Circuit  Judge.    Affirmed. 

This  is  an  action  in  equity  to  foreclose  a  legacy  alleged 
to  be  charged  upon  certain  real  estate.  One  John  P.  Slight, 
the  testator,  died  October  5, 1896,  a  resident  of  Watertown, 
in  this  state,  having  at  the  time  of  his  death  record  title  of 
the  land  in  question,  which  land  consisted  of  a  farm  of  154 
acres  in  the  town  of  Emmet,  Dodge  county.  This  farm  for 
nearly  twenty  years  prior  to  the  testator's  death  had  been 
in  possession  of  his  son  the  defendant  William  T.  Slight^ 
and  was  known  in  the  family  as  the  "old  farm."  The  tes- 
tator was  also  seised  of  another  farm,  consisting  of  140 
acres  of  land,  in  the  same  town,  which  was  known  as  the 
"home  farm."  The  acreage  value  of  these  farms  was 
about  the  same,  being  about  $90  per  acre.  The  testator 
also  left  personal  property  to  the  amount  of  about  $7,500. 
He  left  surviving  him  a  widow  and  three  sons, —  WiUiamn, 
John,  and  Frank, —  and  one  daughter,  the  plaintiff,  Annie 
Hawkea;  all  being  adults  and  all  married.  By  his  will, 
which  was  made  in  ^November,  1892,  he  left  the  "  home 
farm "  to  his  son  John,  charged  with  a  legacy  of  $4,000 
(afterwards  by  codicil  reduced  to  $3,000),  payable  to  Frank, 
the  "  old  farm  "  to  his  son  William^  the  defendant,  charged 
with  the  payment  of  a  legacy  of  $4,000  to  his  daughter, 
Annie^  the  plaintiff;  and  the  remainder  of  his  property  he 
left  to  his  wife.  His  will  was  duly  probated,  and  the  estate 
settled  and  the  property  assigned  in  accordance  with  the 
terms  of  the  will.  The  defendant  William  refused  to  pay 
to  the  plaintiff  her  legacy,  and  this  action  was  brought  to 
enforce  and  foreclose  the  same. 

The  defendant's  answer  admits  that  the  testator  origi- 
nally owned  the  farm  in  controversy,  but  alleges  that  he 
made  an  oral  gift  of  the  same  to  the  defendant  William  in 
the  year  1876,  in  consideration  of  natural  love  and  affection 
and  of  the  defendant's  marriage  to  his  codefendant,  and 
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farther  alleges  that  the  defendant  WiUiam  has  been  in  pos- 
session of  said  farm  ever  since  October,  1876,  paying  the 
taxes  thereon,  and  making  considerable  improvements  in 
reliance  on  such  gift.  The  answer  also  alleges  title  by  ad- 
verse possession  for  more  than  twenty  years  since  October, 
1876,  and  denies  that  the  testator  owned  the  farm  at  the 
time  of  his  death,  and  denies  that  the  plaintiff's  claim  is  a 
lien  thereon.  The  evidence  showed  that  the  defendant 
William  was  married  to  his  codefendant  in  September, 
1876,  and  that  he  and  his  wife  went  to  live  upon  the  farm 
in  qnestion  about  October  25, 1876,  and  have  ever  since  oc- 
cupied the  same,  paying  the  taxes  thereon  for  all  that  time, 
except  two  or  throe  years ;  that  the  defendant  WUliam  has 
kept  up  the  fences  on  the  land,  made  improvements  thereon, 
consisting  of  the  building  of  barns  and  other  farm  build- 
ings, and  breaking  and  grubbing  a  part  of  the  land,  which 
improvements  amount,  in  all,  as  estimated  by  the  defend- 
ant, to  about  $4,000.  The  evidence  further  showed  that 
WiUiam  has  taken  all  the  profits  of  the  land  during  the 
entire  time  which  he  has  been  in  possession.  There  was 
considerable  evidence  to  the  effect  that  John  P.  Slight,  the 
father,  had  made  declarations  to  various  persons  during  his 
lifetime  that  he  had  given  the  farm  to  WiUiam.  There  was 
also  evidence  of  declarations  of  John  P.  Slight  and  of  acts 
of  the  parties  tending  to  show  that  John  P.  Slight  never 
regarded  the  farm  as  having  been  given  to  his  son,  but  that 
he  always  claimed  title  thereto.  The  court  made  no  specific 
finding  on  the  question  of  gift,  but  found,  among  other 
facts,  that  John  P.  Slight  died  seised  of  the  land  in  ques- 
tion; that  the  defendant  William  T,  Slight  never  was  the 
owner  of  said  reid  estate,  and  never  held  the  same  or  any 
part  thereof  by  adverse  possession,  and  never  at  any  time 
acquired  any  title  to  said  real  estate,  except  by  the  terms 
and  under  the  conditions  of  the  last  will  of  said  John  P. 
SUght 
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Judgment  was  entered  establishing  the  legacy  as  a  lien 
npon  the  said  real  estate,  and  providing  for  the  sale  of  the 
same  unless  the  legacy  should  be  paid,  and  from  this  judg* 
ment  the  defendants  appeal. 

For  the  appellants  there  was  a  brief  by  Sanborn^  LusSj 
Powell  (6  EUia  and  J.  E.  Malone^  attorneys,  and  a  supple- 
mental brief  signed  also  by  Burr  W.  JoneSy  of  counsel,  and 
oral  argument  by  Mr,  A.  L.  Sanborn  and  Mr.  Jones. 

Harlow  Pease,  for  the  respondent 

WmsLow,  J.  The  defendant  William  claimed  to  have  ac- 
quired title  to  the  farm  by  an  executed  parol  gift  from  his 
father  in  1876,  and  by  adverse  possession  for  more  than 
twenty  years.  The  trial  court  found  specifically  against  the 
claim  of  title  by  adverse  possession,  but  made  no  specific 
findings  upon  the  question  of  the  alleged  gift,  unless  it  can 
be  said  that  the  finding  to  the  effect  that  the  defendant 
WiUiam  never  acquired  any  title  except  under  the  terras  of 
his  father's  will  be  such  a  finding.  This  latter  finding  is,  at 
least,  of  doubtful  import.  While  it  may  be  construed  as 
negativing  the  fact  of  gift,  it  is  also  susceptible  of  a  con- 
struction to  the  effect  that  title  could  not,  as  matter  of  law, 
be  transferred  by  parol  gift.  In  view  of  this  uncertainty 
as  to  the  proper  construction  of  the  findings,  we  have  con- 
cluded to  examine  the  evidence  upon  the  question  of  the 
parol  gift,  and  ascertain  whether  the  preponderance  thereof 
supports  the  plaintiff's  contention.  If  it  be  found  that  snch 
is  the  case,  then,  in  the  absence  of  any  other  established  de- 
fense, the  judgment  must  be  aflBrmed.  Brown  v.  Griswoldy 
109  Wis.  275.  It  is  true  that  title  to  land  cannot  be  trans- 
ferred by  parol  (Stats.  1898,  sec.  2302),  but  it  is  equally  true 
that  equity  will  protect  and  specifically  enforce  a  parol  gift 
of  land  if  accompanied  by  possession,  and  the  donee,  induced 
by  the  promise  to  give  it,  has  made  valuable  improvements 
upon  the  property.    Neale  v.  Ifeal^,  9  Wall.  1.     Such  a  gift. 
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however,  must  be  established  by  certain  and  unmistakable 
evidence  and  the  fact  that  substantial  and  valuable  iraprove- 
ments  were  made  in  reliance  upon  it  must  be  directly  and 
unequivocally  proved.  Daw%on  v.  McFaddm^  22  Neb.  181; 
Pomeroy,  Cont.  §§  130,  131.  The  question,  therefore,  is 
whether  the  evidence  clearly  and  unmistakably  shows  in  the 
present  case  that  there  was  a  parol  gift  of  the  land  in  ques- 
tion by  the  testator  to  his  son  in  1876,  in  reliance  upon 
which  the  defendant  made  substantial  improvements  upon 
the  land.  There  is  no  direct  evidence  of  any  conversation 
in  which  the  testator  said  to  his  son  that  he  gave  him  the 
farm,  or  that  the  son  went  into  possession  as  the  result  of 
such  a  conversation,  but  the  facts  relied  upon  to  substantiate 
the  claim  of  an  enforceable  parol  gift  are  briefly  as  follows: 
In  October,  1876,  the  defendant  William^  with  the  knowl- 
edge and  consent  of  his  father,  went  to  live  upon  the  farm 
with  his  newly  married  wife,  and  has  lived  upon  it  ever 
since,  receiving  the  ordinary  rents  and  profits,  paying  the 
taxes  for  all  years  except  one  when  his  father  paid  them  in 
his  son's  name,  making  improvements,  in  the  way  of  build- 
ings and  grubbing,  aggregating  about  $4,000.  During  that 
time  he  has  frequently  claimed  to  third  parties  that  he  owned 
the  farm.  During  that  time,  also,  the  testator  made  state- 
ments to  numerous  parties  to  the  effect  that  he  bad  given 
the  farm  to  William^  that  it  was  WiUiam^s  farm,  that  he  had 
given  William  a  home,  and  the  like.  The  defendant  paid 
the  premiums  for  insurance  upon  the  farm  buildings.  When 
defendant  went  to  live  upon  the  farm,  a  tenant  of  his 
father  had  Just -moved  out  of  the  house,  apparently  by  his 
father's  direction,  and  the  house  was  furnished  with  furni- 
ture and  utensils  by  his  father. 

Upon  the  other  side  the  claim  was  that  the  alleged  gift 

was  disproved  by  evidence  tending  to  show  the  following 

facts:  The  testator  stated  to  several  persons  at  various  times 

when  the  question  of  ownership  of  the  land  was  mentioned 
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that  he  still  owned  it.  (This  testimony  was  received  under 
objection  and  exception.)  The  testator's  will,  made  in  1892, 
demonstrates  that  he  still  considered  himself  the  owner  of 
the  land.  The  defendant's  brother  John,  his  mother,  his 
sister,  the  plaintiff,  and  his  cousin  William  J.  Slight  all  tes- 
tified that  they  never  had  heard  the  defendant  claim  that 
.  he  owned  the  farm  or  that  his  father  had  given  it  to  him 
during  the  testator's  lifetime,  and  no  member  of  the  family 
testified  to  having  ever  heard  of  such  claim.  In  1884, 
1889,  and  1890  the  defendant  made  written  applications  to 
the  Hustisford  Mutual  Insurance  Company  for  insurance 
upon  the  farm  buildings  and  personal  property,  which  he 
signed  in  his  father's  name,  and  in  which  it  was  stated  that 
his  father's  title  to  the  property  was  absolute.  A  barn 
burned  upon  the  farm  in  1889,  and  at  a  meeting  between 
the  officers  of  the  company  and  the  defendant  and  the  tes- 
tator held  for  the  purpose  of  adjusting  the  loss  in  Septem- 
ber, 1889,  the  testator  stated  to  the  officers  in  presence  of 
the  defendant,  and  without  objection  by  him,  that  the  prop- 
erty was  all  his,  and  the  loss  was  settled  on  that  basis;  the 
money  paid  being  afterwards  used  by  defendant  to  replace 
the  destroyed  building.  During  the  first  eight  or  ten  years 
after  defendant  went  into  possession  of  the  farm  the  tes- 
tator cut  and  hauled  from  seven  to  ten  cords  per  year  of 
firewood  for  his  own  use  from  the  farm,  and  in  1884  cut  and 
hauled  away  for  use  in  his  lime  kiln  about  250  cords  of 
wood,  without  objection  by  the  defendant.  The  defendant 
for  several  years  sold  wood  to  the  school  district,  and  before 
doing  so  asked  permission  of  his  father  to  sell  it.  A  lum- 
ber dealer  testified  that  when  the  defendant  came  to  pur- 
chase lumber  of  him  to  rebuild  the  burned  barn  in  Septem- 
ber, 1889,  the  defendant  said  he  would  have  to  see  his 
father  before  he  closed  the  deal,  and  that  afterwards,  on  be- 
ing called  upon  to  pay  a  part  of  the  bill,  which  had  run  for 
some  years,  be  stated,  as  the  witness  recollects,  that  he  did 
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not  own  the  farm ;  that  it  belonged  to  his  father.  As  to 
this  transaction,  the  defendant,  without  specifically  denying 
the  Inmber  dealer's,  evidence,  stated  that  he  told  the  lumber 
dealer  that  he  did  not  have  the  whole  of  hi&  insarance 
money,  and  the  dealer  wanted  to  know  if  he  coold  not  get 
it,  and  "I  didn't  have  title  to  the  property,  and  couldn't 
raise  the  money.'*  The  tax  rolls  for  1877  and  1878  show  that 
John  P.  Slight  paid  the  taxes  on  the  farm  for  those  years, 
and  the  evidence  shows  that  he  also  paid  them  for  the  year 
1889,  and  took  the  receipt  already  made  out  in  his  son's 
name,  and  kept  it  among  his  own  papers.  As  to  the  insur- 
ance transactions,  the  cutting  and  selling  of  wood,  the  pay-  . 
ment  of  the  tax  of  1889  by  the  testator,  there  was  no  con- 
troversy, but  the  defendant  claims  that  he  paid  the  taxes  of 
1877  and  1878. 

The  foregoing  is  a  substantially  complete  statement  of  the 
facts  in  evidence  upon  which  the  question  of  parol  gift  must 
be  determined.  Eeviewing  the  facts,  and  rejecting  the  state- 
ments of  the  testator  as  to  his  ownership  of  the  farm  as  self- 
serving  declarations,  we  reach  the  conclusion,  without  diffi- 
culty, that  the  defendant  has  failed  to  establish  by  certain 
and  unmistakable  evidence  that  such  a  gift  was  made,  or 
that  his  improvements  were  made  in  reliance  thereon. 

When  the  relationship  of  the  parties  is  remembered,  it 
seems  very  clear  that  the  acts  of  the  parties  are  fully  as 
much,  if  not  more,  in  harmony  with  the  idea  that  the  farm 
was  intended  to  be  devised  to  the  defendant  by  will,  than 
with  the  idea  that  it  had  been,  given  outright  to  the  defend- 
ant in  1876.  The  burden  was  upon  the  defendant  to  prove 
the  gift  clearly  and  unmistakably,  and  he  is  confronted  with 
numerous  admitted  acts  of  himself  and  of  his  father  of 
which  he  knew,  which  refute  the  idea  of  a  completed  gift 
most  strongly,  and  tend  to  show  that  the  defendant's  posses- 
sion was  simply  permissive.  It  is  true  that  the  defendant 
had  paid  considerable  sums  for  taxes  and  improvements,  but, 
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Ob  the  other  hand,  he  has  had  the  income  of  a  valuable  farm 
oF  154:  acres  during  the  whole  time,  which  must  amoant  to 
far  more  than  the  expenditures  which  he  had  made.  Again, 
the  situation  of  the  testator  and  his  relations  to  his  family 
are  entitled  to  consideration  in  judging  of  the  construction 
to  be  given  to  doubtful  acts.  The  testator  was  on  good 
terms  with  his  children  and  his  wife.  Ko  reason  appears 
why  he  should  desire  to  disinherit  any  of  his  children.  The 
farm  in  question  was  found  to  be  worth  $14,500;  the  home 
farm,  of  140  acres,  at  $90  per  acre,  would  be  worth  $12,600, 
and  he  left  personal  property  worth  $7,500;  making  the 
value  of  his  entire  estate  $34,600.  Now,  if  the  defendant's 
contention  be  sustained,  it  would  result  inHhe  defendant's 
receiving  considerably  more  than  one  third  of  the  entire 
property,  besides  having  had  the  rents  and  profits  thereof 
for  twenty  years;  his  sister  being  disinherited;  the  mother 
and  the  other  children  each  receiving  from  one  fourth  to  one 
half  of  the  amount  received  by  the  defendant.  On  the  other 
hand,  if  the  plaintiff's  contention  be  sustained,  the  defend- 
ant still  receives  the  largest  individual  share  of  the  testator's 
estate. 

We  can  come  to  no  other  conclusion  than  that  the  testator 
placed  the  defendant  on  the  farm  with  the  intention  of  giv- 
ing him  title  by  will,  but  not  with  the  intention  of  trans- 
ferring title  by  the  gift  itself.  In  our  judgment,  all  the 
significant  facts  point  strongly  that  way,  or  are  entirely  con- 
sistent with  that  idea;  and  we  feel  no  hesitation  in  so  de- 
ciding, even  iu  the  absence  of  a  specific  finding  of  the  trial 
court  upon  the  question. 

As  to  the  claim  of  adverse  possession  we  need  spend  little 
time.  The  considerations  already  stated  bear  with  practi- 
cally equal  force  against  this  claim  as  against  the  claim  of 
parol  gift.  Moreover,  the  trial  court  found  directly  against 
the  defendant's  claim  of  title  by  adverse  possession,  upon 
ample  and  persuasive  evidence. 

£y  the  Court. —  Judgment  affirmed. 


i 
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Endress,  Appellant,  vs.  Shove  and  wife,  imp.,  Eespondents.       ~  , 

1116  440' 


Marches— April  9, 190t  \ 

Mortgages:  Tax  liens:  Status:  Right  of  mortgagee  to  pay  or  purcliase: 
Foreclosure:  Deficiency:  Joinder  of  causes  of  action:  Parties:  Plead- 
ing: Waiver, 

L  If  a  mortgagee  of  real  estate,  in  order  to  protect  his  interest  therein, 
pays  or  purchases  tax  claims  thereon,  the  status  of  such  claims,  as 
tax  liens,  is  thereby  extinguished,  but  there  is  created,  by  force  of 
the  statute,  a  lien,  in  favor  of  the  payor,  upon  the  realty,  for  the 
amount  of  his  expenditures  and  interest,  secured  by  the  mortgage, 
of  as  high  a  grade  as  the  original  mortgage  lien. 

2L  The  right  to  the  additional  lien  under  the  circumstances  stated  is 
statutory  and  absolute.  The  court  has  no  more  power  to  deny  or 
diminish  or  refuse  to  enforce  it  against  the  realty,  or,  if  the  mort- 
gagor agreed  in  the  mortgage  to  pay  the  taxes,  to  refuse  to  enforce 
the  amount  of  such  lien  against  the  mortgagor  as  a  personal  lia* 
bility,  than  he  has  to  arbitrarily  reduce  the  amount  actually  due 
upon  the  principal  debt 

&  In  an  action  to  enforce  a  mortgage  there  must  be  a  foreclosure  and 
sale  of  the  subject  thereof  adjudged  as  the  statute  provides,  unless 
waived  by  the  mortgagee;  and  that  is  so  regardless  of  the  interest 
of  the  mortgagor  in  the  premises  at  the  time  of  such  enforcement 

4  A  cause  of  action  to  enforce  a  mortgage,  and  one  to  recover  on  the 
personal  liability  of  the  mortgagor,  grow  out  of  the  same  transac- 
tion and  are  connected  with  the  same  subject  thereof,  hence  may 
be  joined  under  the  statute  on  that  subject  regardless  of  the  statu- 
tory provision  for  deficiency  judgments  in  foreclosure  cases,  pro- 
vided no  one  other  than  the  debtor  is  made  a  defendant  and  the 
two  causes  of  action  are  separately  stated. 

ft.  If  two  causes  of  action  are  joined  under  the  circumstances  above 
stated  and  a  person  other  than  the  debtor  is  made  a  defendant  or 
the  causes  of  action  are  not  separately  stated,  such  defects  are 
waived  by  answering  the  complaint,  and  the  plaintiff  is  entitled  to 
enforce  both  causes  of  action.  The  court  has,  in  such  circum- 
stances, no  mere  equity  power  to  refuse  to  grant  to  the  plaintiff 
relief  upon  both,  if  the  facts  are  sufficient  for  the  purpose. 
[Syllabus  by  Marshall^  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Door 
county:  S.  D.  Hastings,  Jb.,  Circuit  Judge.  Affirmed  in 
part;  reversed  in  part. 
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Action  to  bar  the  dower  right  of  the  wife  of  Tlieodore  C. 
Shave  in  real  estate,  mortgaged  by  them  April  12,  1892,  to 
secure  payment  of  a  note  of  $4,000  made  on  that  day  by 
Mr.  Shove^  payable  April  12,  1895,  and  to  obtain  a  personal 
judgment  against  him.  The  complaint  alleged  payment  of 
$2,000  on  May  4, 1892,  and  that  the  balance  of  the  principal 
of  the  note,  with  interest  according  to  its  terms,  was  due. 
It  was  further  alleged  that  on  October  15, 1892,  one  Harvey 
F.  Hubbard  obtained  a  judgment  against  Mr.  Shove  in  an 
action  wherein  the  mortgaged  premises  were  attached  April 
13,  1892,  before  the  delivery  of  the  mortgage;  that  such 
proceedings  were  duly  had  to  enforce  such  judgment  and 
the  attachment  lien  secured  in  such  action,  that  the  interest 
which  Shove  had  on  April  13, 1892,  was  sold  at  sheriff's  sale, 
and  a  certificate  of  sale  on  execution  was  issued  to  the 
purchaser  in  due  form  of  law,  from  which  plaintiff,  as  a  sub- 
sequent incumbrancer,  redeemed,  and  thereby  became  subro- 
gated to  the  rights  of  such  purchaser;  that  thereafter  said 
execution  sale  was  completed  by  the  making  of  a  sheriff's 
deed  to  plaintiff,  vesting  in  him  all  the  right,  title,  and  inter- 
est which  Mr.  Shove  had  in  the  property  covered  by  the 
mortgage  on  April  13, 1892.  Judgment  barring  the  dower 
right  of  Mrs.  Shove  was  prayed  for.  Judgment  was  also 
asked  against  Mr.  Shove  for  the  amount  of  the  indebtedness. 

Mr.  Shove  answered,  among  other  things,  that  on  and 
prior  to  April  12, 1892,  Adolph  J.  Endress,  son  of  plaintiff, 
was  associated  with  him  in  the  banking  business,  and  that 
the  former  was  the  duly  authorized  agent  of  plaintiff  in  all 
of  bis  business  transactions,  including  that  of  taking  the 
note  and  mortgage  in  suit;  that  on  the  said  12th  day  of 
April  the  banking  concern  was  insolvent  and  made  an  as- 
signment for  the  benefit  of  its  creditors  whereby  said  de- 
fendant directly  and  indirectly  lost  all  of  his  property;  that 
the  property  described  in  the  complaint  was  the  banking 
house  and  real  estate  upon  which  it  was  situated;  that  it 
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was  a  valuable  piece  of  real  estate  which  belonged  to  de- 
fendant; that  on  the  day  the  said  assignment  was  made 
plaintiff  and  his  said  son,  with  knowledge  of  all  the  facts  in 
regard  to  the  bank  and  defendant's  personal  affairs,  and  in- 
tending to  defraud  defendant,  induced  him,  the  son  being 
the  active  party  in  his  behalf,  to  give  the  note  and  mort- 
gage in  suit  under  a  promise  made  by  the  son  on  behalf  of 
his  father  that  it  should  be  in  satisfaction  of  an  old  debt  of 
$2,000  owing  by  said  defendant  to  plaintiff,  and  for  $2,000 
additional  to  be  loaned  said  defendant  on  three  years  time 
at  six  per  cent,  interest;  that  the  note  and  mortgage  were 
delivered  to  plaintiff's  son  on  the  faith  of  such  arrangement, 
who  delivered  them  to  plaintiff,  who  has  ever  since  retained 
the  same,  though  he  has  neglected  and  refused  to  loan  to 
defendant  the  agreed  sum  of  $2,000  or  to  deliver  the  note 
representing  the  old  indebtedness  of  $2,000;  that  his  still 
retains  the  old  note  and  is  seeking  to  recover  thereon  in  an 
independent  action.  Mr.  Shove  asked  affirmative  relief, 
among  other  things,  declaring  the  note  and  mortgage  in 
suit  void.  Mrs.  Shove  answered  repeating  the  allegations 
of  her  husband's  answer  in  regard  to  the  circumstances  of 
giving  the  note  and  mortgage  in  suit,  and  alleged  further  that 
when  the  same  were  given,  plaintiff  held,  as  collateral  to  the 
old  note,  two  insurance  policies  upon  the  life  of  Mr,  Shove, 
and  that  it  was  agreed  that  in  consideration  of  her  signing 
the  mortgage  said  insurance  policies  should  be  surrendered 
to  her,  and  that  such  delivery  had  never  been  made  although 
it  had  been  duly  demanded.  Soth  answers  admitted  the 
allegations  of  the  complaint  in  respect  to  the  attachment  of 
the  mortgaged  premises,  the  enforcement  of  the  attachment 
lien,  and  the  acquirement  of  the  title  to  the  mortgaged 
property  pursuant  to  the  sheriff's  sale  as  alleged  in  the  com- 
plaint. 

On  the  controverted  issues  the  court  found  as  follows : 
No  actual  payment  of  $2,000  was  made  upon  the  note  and 


136  SUPflEME  COURT  OF  WISCONSIN.         [110 

Endress  vs.  Shov«  and  vife. 

mortgage  in  suit.  The  indorsement  of  such  payment  was 
on  account  of  the  $2,000  which  plaintiff  agreed  to  advance 
to  Mr,  S/uwe  but  thereafter  refused  to  do.  June  1, 1888, 
Mr.  Shove  gave  plaintiff,  for  value,  his  note  for  $2,000  pay- 
able two  years  after  date,  with  interest  at  the  rate  of  six 
per  cent,  per  annum  payable  semi-annually,  and  as  collateral 
thereto  assigned  to  plaintiff  two  insurance  policies  as  alleged 
in  the  answer  of  Mrs.  Shove.  On  May  12, 1892,  plaintiff 
still  held  the  note  of  $2,000  and  said  collateral,  there  being 
then  due  on  said  note  $2,104.  At  that  time  Mr.  Shove  was 
also  liable  to  plaintiff  as  guarantor  of  the  payment  of  a  note 
of  $10,000  made  to  plaintiff  by  his  son,  Adolph  J.  Endress. 
The  note  and  mortgage  described  in  the  complaint  were 
given  according  to  an  agreement  between  Mr.  Shove  and 
plaintiff  to  the  effect  that  the  latter  should,  upon  delivery 
thereof,  surrender  to  Mr.  Shove^  as  fully  paid  and  satisfied, 
the  old  note  of  $2,000  made  June  1, 1888,  together  with  the 
two  insurance  policies  held  as  collateral  thereto,  and  should 
also  advance  to  Mr.  Shove^  for  the  use  of  himself  and  fam- 
ily, the  sum  of  $2,000.  The  indorsement  of  $2,000  on  the 
note  in  suit  was  made  by  agreement  between  plaintiff  and 
Mr.  Shove  after  the  former  refused  to  make  the  advance- 
ment agreed  upon  for  the  benefit  of  the  latter's  family.  The 
policies  of  insurance,  and  the  old  note  of  $2,000,  were  re- 
tained by  plaintiff,  though  due  demand  for  their  delivery  to 
Mr.  Shove  was  made.  An  action  is  pending  to  enforce  pay- 
ment of  the  old  note,  in  which  action  it  has  been  determined 
that  said  note  and  the  collateral  must  be  surrendered  to 
Mr.  Shove  and  the  indorsement  on  the  note  in  this  action 
reduced  by  $100  to  cover  the  interest  that  was  due  on  the 
old  note  when  the  new  one  was  given.  The  transaction  of 
giving  the  note  and  mortgage  in  suit  was  wholly  conducted, 
on  the  part  of  the  plaintiff,  by  his  son  Adolph,  who  was 
fully  authorized  in  the  premises.  There  was  no  intention, 
in  the  transaction  of  taking  the  note  and  mortgage,  to  de- 
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fraud  Mr,  SJiove,  There  is  due  plaintiff  upon  the  note,  for 
principal  and  interest,  $2,924.64.  The  amount  due  him,  in- 
cluding taxes  paid  upon  the  property  to  protect  the  mort- 
gage security,  is  $3,275.64. 

On  such  facts  it  was  held  as  matter  of  law  that  plaintiff 
was  the  owner  of  the  mortgaged  property  subject  to  the  in- 
choate right  of  dower  of  Mrs.  Shove^  which  was  not  a  proper 
subject  for  a  judicial  sale;  that  no  personal  judgment  should 
be  rendered  in  the  action  against  Mr,  Shove;  that  Mrs.  Shove 
should  not  be  personally  charged  with  costs,  except  as  a 
condition  of  redeeming  her  inchoate  right;  that  she  was 
entitled  to  make  such  redemption  by  paying  the  amount 
due  on  the  note  and  mortgage,  as  fixed  in  the  findings  of 
fact,  with  interest  from  the  date  thereof  and  the  costs  of 
the  action,  within  fourteen  months  after  the  entry  of  judg- 
ment duly  perfected.    Judgment  was  entered  accordingly. 

For  the  appellant  there  was  a  brief  by  Nash  <&  Nash^  and 
oral  argument  by  Z.  J.  Nash. 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  Geo.  O.  Greene. 

Marshall,  J.  The  trial  court  determined  the  amount 
due  upon  the  note  the  mortgage  was  given  to  secure  ac- 
cording to  its  terms.  We  are  unable  to  discover  any  error 
in  that.  True,  the  note  was  given,  as  the  court  found  the 
fact  to  be,  in  part  for  another  note,  and  it  was  not  sufficient 
to  cover  the  latter  after  allowing  for  $2,000  which  the  court 
decided  appellant  agreed  to  loan  on  the  former.  But  it  was 
competent  for  the  parties,  if  they  saw  fit,  to  treat  the  new 
note  and  the  security  for  its  payment,  to  the  extent  of 
$2,000,  as  a  full  equivalent  for  the  old  note  secured  by  the 
policies  of  insurance.  One  was  a  good  consideration  for  the 
other,  and  a  full  consideration  therefor,  if  such  was  the 
agreement  between  the  parties.  Notwithstanding  there  was 
no  dispute  about  the  amount  due  upon  the  old  note,  the  se- 
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curity  for  its  payment,  at  the  time  the  agreement  to  give 
the  new  note  was  made,  may  reasonably  have  been  consid- 
ered  much  less  valuable  than  the  real-estate  security,  and  the 
substitution  of  the  latter  for  the  former  a  fair  exchange  upon 
the  basis  of  f;he  one  being  a  full  equivalent  for  the  other. 
The  effect  of  the  court's  findings  is  that  the  parties  con- 
tracted on  that  basis,  either  expressly  or  impliedly. 

The  evidence  shows  that  appellant  redeemed  the  mort- 
gaged  premises  from  taxes  to  the  amount  of  $284.57,  before 
he  acquired  the  legal  title  by  the  sheriff's  deed,  and  that  such 
amount,  with  interest  to  the  date  of  the  court's  findings,  was 
$350.95.  As  soon  as  the  redemption  was  made  the  outlay 
therefor  became  a  lien  upon  the  premises  secured  by  the 
mortgage.  The  tax  lien  was  extinguished  and  in  its  place 
was  created  a  mortgage  lien  by  force  of  the  statute,  of  a& 
high  a  grade  at  least  as  the  lien  of  the  indebtedness  evi- 
denced by  the  note.  Sec.  1158,  Stats.  1898;  Hill  v.  Buffing- 
ton^  106  Wis.  525.  The  trial  court  erred  in  disregarding  the 
law  on  that  point.  The  right  of  appellant  to  the  benefit  of 
the  conditional  lien,  for  the  money  paid  for  taxes,  was  se- 
cured to  him  by  the  plain  letter  of  the  statute.  The  court 
had  no  more  right  to  deny  him  the  benefit  thereof  than  to 
reduce  by  its  decree  the  amount  of  the  indebtedness  upon 
the  note.  However,  since  the  amount  of  appellant's  lien  as 
adjudged  was  large  enough  to  preclude  any  probability  of 
redemption  by  Mra.  Shove  to  save  her  inchoate  right  of 
dower,  we  are  unable  to  see  how  the  error  is  prejudicial  to 
appellant  so  far  as  relates  to  the  relief  granted  barring  such 
dower  right. 

This  action  was  not  brought  under  the  statute,  to  fore- 
clos3  the  mortgage,  therefore  the  provisions  thereof  in  rela- 
tion to  a  personal  judgment  against  the  mortgagor,  Theodore 
C.  Shove^  has  no  application.  It  is  by  no  means  certain  that 
if  the  mortgagees  had  stood  upon  their  rights  as  to  the  ju- 
dicial enforcement  of  the  mortgage,  such  a  judgment  as  w& 
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have  here  could  property  have  been  rendered.  The  statutes 
of  this  state  are  mandatory  as  to  judicial  proceedings  to  en- 
force a  mortgage,  regardless  of  the  value  or  nature  of  the 
interest  of  the  mortgagee  in  the  subject  of  the  mortgage. 
However,  respondent  submitted  to  the  proceedings  adopted 
by  appellant,  so  there  is  no  complaint  that  can  now  be  suc- 
cessfully heard  here  in  regard  thereto,  unless  the  trial  court 
committed  prejudicial  error  against  appellant  in  refusing  to 
award  him  the  full  benefit  of  the  remedy  he  invoked. 

Complaint  is  made  because  of  the  refusal  to  render  a  per- 
sonal judgment  against  Mr.  Shove.  This  language  was  used 
in  the  trial  court's  decision:  "The  plaintiff  cannot  in  this 
action  be  given  a  personal  judgment  for  the  recovery  of  the 
amount  due  on  the  note."  We  assume  that  the  court  sup-^ 
posed  that,  since  the  action  was  not  a  statutory  foreclosure 
of  the  mortgage,  rendering  the  statute  on  the  subject  of  de- 
ficiency judgments  applicable,  a  personal  judgment  would 
be  improper.  The  complaint  plainly  indicates  that  the 
pleader  intended  to  secure  the  benefit  of  a  cause  of  action 
against  Mr.  Shove  to  recover  on  his  pergonal  liability  in  the 
equitable  action  to  bar  the  dower  right  of  Mrs.  Shove.  The 
two  causes  of  action  arose  out  of  the  same  transaction 
and  were  connected  with  the  same  subject  of  action.  There- 
fore they  were  such  causes  of  action  as  may  be  properly 
joined  under  subd.  1,  sec.  2647,  Stats.  1898,  which  provides 
that  causes  of  action,  whether  they  be  such  as  were  formerly 
denominated  legal  or  equitable  or  both,  may  be  joined  where 
they  arise  out  of  the  same  transaction  or  are  connected 
with  the  same  subject  of  action.  True,  the  statute  further 
requires,  as  a  condition  of  the  joinder,  that  the  several 
causes  of  action  shall  affect  all  the  parties,  and  be  separately 
stated,  which  condition  was  not  satisfied  in  this  case.  But 
it  has  been  repeatedly  held  that  objection  on  that  ground 
is  waived  unless  taken  by  demurrer.  So  it  seems  that  the 
trial  court  was  wrong  in  deciding  that  appellant  could  not 
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have  a  personal  judgment  against  Mr.  Shove.  Probably 
the  learned  court  was  guided  by  the  early  decision  of  this 
court  in  Walton  v,  OoodnoWj  13  Wis.  661,  and  decisions  to 
the  effect  that,  without  statutory  authority,  a  personal  re- 
covery as  in  an  action  at  law  cannot  be  had  in  a  suit  to  en- 
force a  mortgage,  overlooking  subsequent  decisions  holding 
that  such  relief  is  proper  under  the  Code  independent  of 
any  statute  allowing  a  deficiency  judgment  in  a  foreclosure 
action.  In  Sauer  v.  Steinbauery  14  Wis.  70,  Jesup  v.  City 
Banky  14  Wis.  331,  and  Cary  v.  Wheder,  14  Wis.  281,  it  was 
held  that  the  Code  provision  to  which  we  have  referred 
permits  the  joinder  of  an  equitable  cause  of  action  to  en- 
force a  mortgage  and  an  action  at  law  upon  the  note  it 
secures,  if  the  mortgagee  is  the  only  party  defendant;  and 
that  if  there  is  such  a  joinder  of  causes  of  action  where 
there  are  defendants  unaffected  by  the  personal  liability, 
the  defect  is  waived  by  failure  to  demur  upon  that  ground, 
and  both  causes  of  action  may  proceed  to  judgment  upon 
equitable  principles.  Following  that  rule,  a  judgment  for 
a  deficiency,  after  the  exhaustion  of  the  mortgage  security, 
was  held  proper,  notwithstanding  there  was  no  express 
statute  allowing  such  a  recovery. 

It  follows  that  appellant  was  entitled,  as  a  matter  of  right, 
to  a  judgment  against  Shove  for  the  amount  of  the  latter's 
personal  liability.  The  limit  of  that  would  be  the  amount 
due  upon  the  note  if  the  sole  reliance  of  appellant  to  re- 
cover the  expenditures  for  taxes  was  the  statute  (sec.  1158) 
making  such  expenditures  a  lien  secured  by  the  mortgage; 
but  such  was  not  his  sole  reliance.  The  mortgage  contained 
an  express  agreement  that  Shove  would  pay  the  taxes.  His 
breach  thereof  rendered  him  personally  liable  for  the  dam- 
ages caused  thereby  to  appellant.  So  the  full  amount  of 
his  personal  liability  included  the  expenditures  made  to  re- 
deem the  mortgaged  premises  from  taxes.    A  personal  judg- 
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ment  should  have  been  rendered  in  appellant's  favor  for 
such  amount,  with' the  costs  of  the  action. 

By  the  Coxvrt. —  The  judgment  appealed  from,  as  to  EUen 
E.  B.  Shove^  is  affirmed.  As  to  Theodore  C.  Shove  it  is  re- 
versed, and  the  cause  remanded  with  directions  to  re-enter 
the  judgment  so  it  will  not  extend  the  time  for  Mrs,  Shove 
to  redeem,  but  will  give  appellant  the  relief  he  is  entitled  to 
against  Theodore  G.  Shrove  as  indicated  in  this  opinion.  No 
costs  in  this  court  are  allowed  to  respondent  EUen  E,  B,  Shove, 
Full  costs  are  allowed  appellant  against  Theodore  C.  Shove, 
except  that  the  amount  for  printing  is  limited  to  fifty  pages. 


EifiBBBss,  Appellant,  vs.  Shovs  and  wife,  imp.,  Kespondents. 

March  S3— April  9, 1901. 
Appeal:  Findings:  Qtiestions  reviewed:  Evidence, 

1  The  rule  that  a  finding  of  facts  by  a  trial  court  wiU  not  be  disturbed 
on  appeal  unless  it  is  contrary  to  the  clear  preponderance  of  the 
evidence  is  unbending,  even  though  the  trial  judge,  in  rendering 
his  opinion,  stated  that  his  impressions  on  the  trial  were  different, 
and  that  he  changed  his  mind  upon  taking  time  to  study  the  case. 

2.  There  is  a  wide  range  between  mere  preponderance  of  evidence  and 
that  preponderance  of  evidence  necessary  to  overcome  the  decision 
of  a  trial  judge  on  controverted  questions  of  fact:  and  where  the 
evidence  on  a  certain  issue  is  extensive  and  conflicting  and  the 
appellate  court  cannot  say  that  the  preponderance  of  the  evidence 
against  the  finding  is  so  great  that  it  could  not  be  easily  overcome 
by  the  appearance  of  the  witnesses  and  other  aids  of  the  trial 
court  not  available  on  appeal,  the  finding  will  be  sustained. 

Appeal  from  a  judgment  of  the  circuit  court  for  Door 
county:  8.  D.  Hastings,  Je.,  Circuit  Judge.    Affir7)ied, 

Action  under  sec.  3347,  Stats.  1898,  to  realize  on  a  pledge 
of  two  life  insurance  policies  on  the  life  of  defendant  Tlieo- 
dore  G,  Shove^  which  were  assigned  to  plaintiff  in  1886  as 
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collateral  security  for  Mr,  Shove^e  note  of  $2,000.  His  wife 
and  the  insurance  companies  were  joined  with  him  as  de- 
fendants. He  answered  separately,  alleging  as  a  defense 
and  also  as  a  counterclaim  the  following:  From  June  1, 
1884,  down  to  and  inclusive  of  April  12,  1892,  said  defend- 
ant and  plaintifTs  son,  Adolph  J.  Endress,  were  associates 
in  banking  business.  At  the  last  date  mentioned,  and  for 
some  time  theretofore,  the  enterprise  was  in  a  corporation 
known  as  the  T.  C.  Shove  Banking  Company.  Dunng  the 
time  of  such  association  Adolph  J.  Endress  was  general 
agent  for  plaintiff  in  all  of  his  business  affairs.  They  daily 
consulted  together  in  regard  to  such  business.  On  the  date 
last  named  the  bapking  corporation,  by  reason  of  its  insolv- 
ency, made  an  assignment  for  the  benefit  of  creditors,  in 
consequence  of  which  defendant  lost  all  his  property.  On 
the  day  of  the  assignment  it  was  agreed  between  plaintiff, 
acting  by  his  son  Adolph,  and  said  defendant,  that  the  latter 
should  give  to  the  former  a  note  for  $4,000  secured  by  a 
real-estate  mortgage,  in  payment  of  the  $2,000  note  men- 
tioned in  the  complaint  and  to  secure  a  new  loan  of  $2,000, 
the  old  note  and  the  collateral  to  be  delivered  to  defendant 
upon  the  execution  and  delivery  of  the  new  note  and  secu- 
rity, so  that  the  collateral  could  be  assigned  to  Mrs.  Shave. 
Such  agreement  was  fully  carried  out  by  Mr.  Shove^  Mrs. 
Sliove  joining  in  the  mortgage  on  the  real  estate.  The  note 
and  mortgage  were  delivered  to  Adolph  J.  Endress.  He 
delivered  the  same  to  plaintiff,  but  the  latter  refused  to  com- 
ply with  his  part  of  the  agreement.  He  has  kept  both  the 
new  note  and  security  and  the  old  note  and  security,  and  is 
endeavoring  to  enforce  payment  of  such  old  note  by  realiz- 
ing on  the  collateral  in  this  case.  Appropriate  relief  was 
prayed  for. 

Plaintiff  put  the  allegations  of  the  counterclaim  in  issue. 
On  the  trial  the  evidence  showed  the  following:  Plaintiff 
at  the  time  of  the  transaction  in  controversy  was  about 
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seventy  and  Mr.  Sluyoe  about  fifty-six  years  of  age.  Mr. 
Shove  bad  been  engaged  in  the  banking  business  for  upwards 
of  thirty  years.  In  1884  he  associated  with  him  Adolph  J. 
Endress,  who  had  theretofore  for  some  time  been  in  his  em- 
ploy. At  the  time  the  business  association  commenced 
young  Endress  was  about  twenty-one  years  of  age.  Plaint- 
iff furnished  capital  for  his  son  to  the  amount  of  about 
^10,000,  taking  the  son's  note  therefor,  guaranteed  by  Mr. 
Shove.  In  July  after  the  partnership  was  formed  the  busi- 
ness of  the  bank  was  put  into  a  corporation  under  the  name 
of  the  T.  C.  Shove  Banking  Company,  $10,000  of  the  capital 
stock  being  issued  to  young  Endress  as  his  portion  thereof. 
June  9,  1886,  Mr.  Shove  borrowed  $2,000  of  plaintiff,  giving 
therefor  his  promissory  note  secured  by  an  assignment  of 
the  policies  in  suit.  June  1,  1888,  the  note  was  renewed. 
The  new  note  and  the  policies  are  those  mentioned  in  the 
complaint.  The  bank  made  an  assignment  for  the  benefit 
of  creditors  in  1892,  at  which  time  a  note  of  $4,000,  secured 
by  a  mortgage  on  the  bank  building  belonging  to  Mr.  Shove^ 
was  agreed  to  be  given  to  plaintiff,  the  business  in  his  be- 
half being  done  by  his  son.  The  agreement  was  consum- 
mated April  14, 1892.  In  the  meantime  the  real  estate  was 
attached  in  a  suit  commenced  by  one  Hubbard  against  Mr. 
Shove  to  recover  several  thousand  dollars,  the  claim  being 
so  large  as  to  render  the  mortgage  security  of  uncertain 
value.  When  the  agreement  was  made  Mr.  Shove  was  in  a 
very  anxious  state  of  mind  as  to  the  future  of  himself  and 
family.  It  was  to  him  a  day  of  great  excitement  because 
of  the  impending  assignment  of  the  bank  and  the  probable 
effect  thereof  upon  his  affairs.  On  the  day  the  agreement 
was  made,  either  by  the  suggestion  of  Mr.  Shove  or  the  vol- 
untary act  of  Adolph  J.  Endress,  $2,000  in  currency  and 
$1,155  in  value  of  government  bonds,  part  of  the  assets  of 
the  bank,  were  taken  therefrom  and  delivered  to  Mr,  Shove 
at  the  lawyer's  office  where  the  assignment  papers  were  in 
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process  of  preparation.  When  the  note  and  mortgage  were 
delivered  to  Adolph,  Mr,  Shove  was  sick  in  bed.  The  assets 
of  the  bank,  taken  as  aforesaid,  were  subsequently  returned. 
The  testimony  as  to  the  taking  thereof  is  conflicting.  Mr, 
Shove  laid  the  blame  to  young  Endress,  claiming  that  he, 
Shove^  was  so  angry  with  the  young  man  for  perpetrating 
the  act  that  he  threatened  to  have  him  arrested  and  that  it 
it  caused  strained  relations  between  them.  Mr.  Endress 
claimed  that  he  took  the  money  and  bonds  from  the  bank 
against  his  own  judgment,  by  the  express  direction  of  Mr. 
Shove,  The  evidence  is  undisputed  that  the  property  taken 
was  delivered  to  Mr.  Shove^  was  in  his  possession  when  or 
about  the  time  the  alleged  agreement  was  made,  and  that 
on  the  evening  of  the  day  of  the  taking  Mr.  Shove  divided 
the  subject  thereof,  giving  part  to  young  Endress  and  keep- 
ing the  balance,  and  that  three  or  four  days  elapsed  before 
the  property  was  delivered  to  the  assignee  of  the  bank. 

Mr.  Shovels  version  of  the  agreement  as  to  the  note  and 
mortgage  for  $4,000  was  substantially  according  to  the  alle- 
gations of  his  answer.  He  was  corroborated  in  that  by 
Mrs.  Shove.  She  said  that  Mr.  Endress  and  her  husband 
came  to  her  to  obtain  her  signature  to  the  mortgage,  and 
that  the  agreement  in  regard  to  the  matter  was  then  stated, 
and  she  was  promised  that  if  she  would  sign  the  mortgage 
the  insurance  policies  would  be  delivered  so  they  could  be 
assigned  to  her  in  accordance  with  a  previous  assignment 
thereof.  In  explanation  of  the  testimony  as  to  a  previous 
assignment,  an  instrument  was  introduced  in  evidence  show- 
ing that  such  policies  and  several  others  were  assigned  to 
Mrs.  Shove  in  1891,  and  that  young  Endress  was  a  subscrib- 
ing witness.  He  testified  that  he  had  no  recollection  of  any 
such  paper,  yet  the  evidence  tended  to  show  that  he  not 
only  witnessed  but  had  personal  charge  of  it  and  sealed  it  up 
in  the  condition  in  which  it  was  found  in  the  bank. 

Mr.  Endress's  version  of  the  agreement  as  to  the  mortgage 
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was  that  Mr,  Shove  proposed  to  him  that  he  should  pay  his 
father  all  he  could  of  the  $10,000  note  and  that  Mr,  Shove 
should  secure  the  balance ;  that  it  was  considered  that  such 
balance  would  be  about  $4,000  and  that  the  note  and  mort- 
gage were  delivered  accordingly ;  that  the  giving  thereof 
was  the  voluntary  act  of  Mr.  Shove;  that  he  suggested  it 
during  the  time  of  great  excitement  aforesaid;  that  it  was 
made  up  that  he,  Endress,  should  pay  his  father  some  $6,000 
upon  the  guaranteed  note  and  that.  Mr.  Shove  should  secure 
the  balance  of  the  principal ;  that  upon  such  understanding 
being  arrived  at,  Mr.  Shove  attended  personally  to  having 
the  mortgage  drawn,  and  that  the  witness,  pursuant  to  the 
understanding,  turned  over  to  his  father,  as  payment  upon 
the  $10,000  note,  all  the  property  he  possessed,  amounting 
to  about  $6,000. 

The  following  facts  in  evidence  are  referred  to  as  corrob- 
orative of  Mr.  Shove's  version  of  the  agreement  as  to  the 
giving  of  the  note  and  mortgage:  $2,000  was  indorsed  on 
the  $4,000  note  a  short  time  after  its  delivery  without  any 
actual  payment  being  made.  A  short  time  after  such  de- 
livery the  policies  were  demanded  on  behalf  of  Mr.  Shove^ 
at  which  time  plaintiff  did  not  refuse  to  comply  therewith 
but  said  he  would  do  so  when  his  son  arrived,  who  was  then 
absent.  The  $10,000  guaranteed  note  was  not  taken  up  or 
canceled  at  the  time  the  $4,000  note  was  delivered,  nor 
thereafter.  The  insurance  policies,  if  handled  adversely  to 
Mr.  Shxyocy  were  of  little  value  as  security  for  the  $2,000 
note.  When  the  verbal  contract  to  give  the  mortgage  was 
made,  the  real  estate  to  be  mortgaged  was  good  security  for 
$4,000.  On  the  other  hand  the  evidence  showed  or  tended 
to  show  that  after  the  demand  for  the  policies  was  made, 
nothing  more  was  said  about  them  till  the  commencement 
of  this  action.  They,  together  with  the  $2,000  note,  were 
allowed  to  remain  in  plaintiff's  possession  without  objection. 

In  1892  Mr.  Shove  claimed  that  the  note  and  mortgage  were 
VouiiO— 10 
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given  on  account  of  the  guaranty  of  the  $10,000  note,  and 
made  no  claim  to  the  contrary  till  the  commencement  of 
this  action.  Mrs.  Shove  claimed  in  1892  that  she  had  no 
knowledge  of  the  purpose  of  the  note  and  mortgage  when 
they  were  given.  The  indorsement  of  $2,000  was  made 
after  it  was  known  that  the  value  of  the  real  estate  was 
largely  covered  by  the  Hubbard  attachment.  Plaintiff's 
son  knew  that  fact  when  he  accepted  the  mortgage,  but  was 
informed  by  Mr.  Shove  that  the  attachment  would  not  hold. 
Adolph  turned  over  to  his  father  on  April  12, 1892,  all  prop- 
erty possessed  by  him,  reducing  the  amount  due  upon  the 
note  to  about  $4,000.  The  indorsement  of  the  $2,000  was 
explained  by  Mr.  Shove  as  having  been  made  because  re- 
spondent refused  to  carry  out  the  agreement  to  loan  him 
that  sum.  He  explained  the  purpose  he  had  in  view  in  ob- 
taining the  loan  by  saying  that  the  circumstances  in  which 
he  was  situated  suggested  that  it  was  a  prudent  thing  to  do 
to  make  some  provision  for  the  future  needs  of  his  family. 
The  indorsement  was  explained  by  appellant  as  having,  been 
made  at  the  request  of  Mr.  Shove  to  leave  him  a  sufficient 
interest  in  the  mortgaged  property  to  secure  a  creditor  by 
the  name  of  .Rahr,  who  was  not  called  to  testify  upon  the 
trial.  Appellant  said  he  looked  over  the  property  turned 
out  by  his  son  and  concluded  that  he  could  make  $2,000 
out  of  six  lots  in  Rhinelander,  taken  for  $1,500,  and  in  that 
view  he  consented  to  Mr.  Shove's  request  to  indorse  the 
$2,000  upon  the  note  so  he  could  secure  Mr.  Rahr.  The  lots 
were  purchased  by  young  Endress,  shortly  before  they  were 
turned  out  to  appellant,  for  $1,300.  The  evidence  was  to 
the  effect  that  if  the  note  and  mortgage  were  given  for  the 
purpose  testified  to  by  appellant,  or  that  testified  to  by  re- 
spondent, no  effort  was  made  to  deal  with  exactness  as  re- 
gards the  amount  due  upon  the  outstanding  notes. 

The  trial  court  found  the  facts  substantially  as  alleged  in 
Mr.  Shovels  counterclaim,  and  rendered  judgment  accord- 
ingly. 
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For  the  appellant  there  was  a  brief  by  Noah  ds  Na%K^  and 
oral  argument  by  Z.  J.  Nash. 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  Oreenej  FairohUd^  North  dk  Parker. 

Marshall,  J.  The  sole  question  raised  on  this  appeal  is, 
Are  the  findings  of  fact  contrary  to  the  clear  preponderance 
of  the  evidence  ?  Generally,  in  determining  such  a  question, 
the  circumstance  that  a  trial  judge  has  the  benefit  of  the 
personal  appearance  of  witnesses  while  giving  their  testi- 
mony, in  determining  the  weight  that  should  be  given 
thereto,  is  regarded  as  an  important  factor.  That  is  largely 
the  reason  why  a  reversal  of  his  conclusion  on  a  question  of 
fact  is  not  deemed  proper  merely  because  the  evidence  pre- 
served in  the  record  seems  to  preponderate  that  way.  Such 
preponderance  is  not  effective  to  call  for  such  a  result  unless 
it  is  suflBciently  manifest  and  convincing  to  overcome  any 
probable  effect,  upon  the  judicial  mind,  of  the  appearance 
of  the  witnesses  or  other  aids,  which  only  the  trial  court  can 
have,  in  discovering  the  truth.  It  is  said  that  we  should  not 
adhere  to  that  rule  in  the  instance  under  consideration,  be- 
cause the  learned  circuit  judge,  in  rendering  his  opinion, 
stated  that  his  impressions  on  the  trial  were  in  favor  of 
plaintiff,  and  that  he  changed  his  mind  upon  taking  time  to 
study  the  case.  We  are  unable  to  say  from  that,  that  the 
personal  appearance  and  conduct  of  the  witnesses  were  not 
factors  in  reaching  the  final  conclusion.  It  is  more  reason- 
able to  say  that  the  study  which  the  trial  judge  gave  the 
case  enabled  him  to  more  accurately  weigh  what  the  wit- 
nesses said  in  the  light  of  all  the  circumstances  developed 
on  the  trial  and  the  personal  appearance  of  the  witnesses, 
than  he  did  as  the  trial  progressed.  So  the  findings  of  fact 
before  us  must  be  tested  by  the  usual  rule  governing  cases 
tried  by  the  court.  It  is  not  improbable  that  the  system  re- 
quiring that  fails  to  reach  a  just  result  in  some  cases.    Ko 
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system  of  jurisprudence  ever  devised  by  human  agency  has, 
nor  would  any  that  could  be  so  devised,  come  up  to  the 
standard  of  absolute  perfection.  All  that  can  be  done  is  to 
administer  justice  along  the  lines  which  experience  teaches 
are  most  likely  to  give  a  full  measure  of  justice  to  the  liti- 
gants. Having  done  that,  the  result  must  stand  as  the  in- 
fallible truth,  for  there  is  no  tribunal  that  can  legally  ques- 
tion it.  The  rule  to  which  we  have  referred,  governing  this 
case,  is  unbending.  It  admits  of  no  exception  where  right 
rules  of  law  are  applied  to  the  evidence,  and  no  complaint 
of  that  character  is  made  here. 

The  evidence  in  the  record  has  been  carefully  examined 
and  weighed,  giving  due  significance,  it  is  believed,  to  each 
and  every  circumstance  established  thereby.  If  the  story 
told  by  appellant's  son  is  correct,  great  injustice  has  been 
done  to  him.  If  the  story  told  by  respondent  Theodore  C, 
Shovey  which  the  court  believed  in  the  main,  is  true,  the 
judgment  is  right.  There  are  circujnstances  that  strongly 
corroborate  the  testimony  of  young  Endress,  and  circum- 
stances that  strongly  discredit  it.  The  same  is  true  as  to 
the  testimony  of  Mr.  Shove.  The  corroborating  and  dis- 
crediting circumstances  as  to  the  testimony  of  each  are  nu- 
merous. The  weight  of  one,  as  to  pointing  to  where  the 
truth  lies,  cannot  be  determined  without  balancing  it  with 
others,  and  then  the  preponderating  weight  is  not  so  signifi- 
cant but  that  it  might  be  overcome  readily  by  the  aids 
which  the  trial  court  had,  that  have  not  and  cannot  come 
to  this  court.  That  states  the  condition  of  mind  in  which 
we  are  left  as  a  result  of  an  industrious  study  of  the  evi- 
dence. It  does  not  permit  a  disturbance  of  the  judgment 
appealed  from.  It  is  useless  to  discuss  the  evidence  in  de- 
tail. It  must  be  well  understood  by  the  profession  that 
although  in  theory  there  is  a  new  trial  here  on  questions  of 
fact,  where  the  trial  below  was  by  the  court  and  a  bill  of 
exceptions  containing  the  evidence  is  preserved  to  support 


Wis.]  JANUAKY  TERM,  1901.  149 

Olson  vs.  Sawyer-Goodman  Co. 

exceptions  to  the  findings,  the  principle  has  become  so 
firmly  established,  that  such  findings  must  be  regarded 
as  verities  in  the  case  unless  overcome  by  a  clear  preponder- 
ance of  the  evidence,  that  such  trial  is  in  fact  far  different 
from  an  original  trial.  The  presumptions  indulged  in,  in 
favor  of  such  findings,  are  not  easily  overcome,  so  it  may 
happen  — we  venture  to  say  it  does  happen  in  some  cases  — 
that  a  judgment  of  affirmance  is  rendered  where  a  reversal 
would  occur  if  such  presumptions  were  left  entirely  out  of 
consideration.  That  cannot  be  helped.  The  judicial  policy 
of  the  court  and  its  interpretation  of  the  statute  governing 
the  subject  are  firmly  intrenched  in  our  system.  They  can- 
not be  varied  in  this  case  even  if  we  were  to  say  that  the 
evidence  in  the  record,  looking  at  that  alone,  impresses  us 
contrary  to  the  conclusions  reached  by  the  trial  court.  There 
would  still  be  left  that  insurmountable  difficulty  to  a  re- 
versal,—  absence  of  such  clear  preponderance  of  evidence 
against  the  findings  as  to  convince  us  to  a  reasonable  cer- 
tainty that  the  trial  judge  decided  wrong.  It  must  not  be 
lost  sight  of  in  this  class  of  cases  that  there  is  a  wide  range 
between  mere  pref)onderance  of  evidence  and  that  prepon- 
derance necessary  to  overcome  the  decision  of  a  trial  judge 
on  controverted  questions  of  fact.  We  cannot  find  that 
clear  preponderence  of  evidence  in  this  case. 
By  the  Court. —  The  judgment  appealed  from  is  affirmed. 
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Gaming  ixmtraets:  Immaterial  error. 

L  Plaintiff  worked  in  defendant's  lumber  oamp,  and  played  poker  with 
its  other  employees  including  R,  who  was  its  time-keeper  and  book- 
keeper, and  who  also  had  charge  of  a  supply  department  maintained 
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in  its  camp.  There  was  no  money  in  the  camp,  and  R  agreed  to 
let  the  winners  have  goods  out  of  defendant's  store  equal  to  the 
amount  of  their  winnings,  and  charge  the  same  to  the  losers,  which 
was  done,  the  plan  of  operating  being  carried  on  with  the  knowl- 
edge and  acquiescence  of  defendant's  foreman.  Plaintiff  having 
brought  action  for  wages  due,  the  defendant  claimed  the  right  to 
apply  thereon  the  value  of  goods  charged  against  him  by  R  Hdd, 
that  the  whole  scheme  was  contrary  to  the  statutes  and  publio 
policy  as  well,  and  that  plaintiff  was  entitled  to  recover  in  full  the 
wages  due  him,  less  the  value  of  goods  that  had  been  delivered 
under  said  agreement  by  his  express  direction. 
2l  A  mistake  of  the  trial  oourt  in  the  entry  of  judgment,  which  is 
against  the  respondent,  is  not  prejudicial  to  the  appellant,  and 
affords  no  ground  for  reversal 

Appeal  from  a  judgment  of  the  circuit  court  for  Mari- 
nette county:  S.  D.  Hastings,  Je.,  Circuit  Judge.    Affirmed. 

The  plaintiff  sues  to  recover  $166  for  services  performed 
in  one  of  defendant's  lumber  camps.  The  answer  admitted 
the  performance  of  the  labor,  alleged  an  accounting  which 
showed  the  balance  due  plaintiff  to  be  $84.52,  the  issuing  of 
a  time  check  in  payment  of  that  amount,  and  the  subsequent 
payment  of  $3.35.  There  was  a  tender  of  judgment  for 
$81.87.  The  case  was  tried  in  justice's  court,  and  taken  to 
the  circuit  court  on  plaintiff's  appeal.  A  jury  was  waived, 
and  the  case  was  tried  by  the  court.  On  May  17, 1898,  the 
court  filed  a  written  decision  in  favor  of  plaintiff.  The 
defendant  requested  certain  findings  which  were  refused. 
Exception  was  filed  to  the  court's  decision  and  to  the  refusal 
of  the  court  to  find  as  requested.  A  judgment  was  directed 
for  plaintiff  for  the  sum  of  $136.67  and  costs,  which  was  duly 
entered,  and  from  which  this  appeal  is  taken  by  defendant. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Quirdan  c&  Daily. 

James  H.  MoOiUany  for  the  respondent 

Baedeen,  J.  It  is  admitted  that  the  plaintiff  worked  166 
days  for  the  defendant  at  $1  per  day.    It  is  also  admitted 
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by  plaintiff  that  during  that  time  he  personally  received 
goods  and  supplies  from  the  company  amounting  to  $12.58, 
and  that  the  defendant  paid  his  railroad  fare  home,  and 
for  other  expenses  amounting  to  $3.35.  The  defendant 
claims  to  be  entitled  to  an  additional  credit  of  $65.40, 
arising  out  of  the  following  circumstances:  The  de- 
fendant kept  a  supply  department  in  its  camp,  under  the 
charge  of  one  Eiley,  who  was  also  defendant's  timekeeper 
and  bookkeeper.  A  number  of  the  men  amused  themselves 
playing  poker.  A  banker  kept  account  of  the  game,  and 
at  the  end  of  each  game  he  would  report  who  had  lost  and 
won,  and  the  amount.  There  was  no  money  in  the  camp 
with  which  these  balances  could  be  liquidated,  so  it  was 
agreed  between  the  players  that  the  debts  should  be  paid 
from  the  camp  store;  that  is,  the  winner  could  go  to  the 
store  and  get  goods  to  the  amount  he  had  won,  and  have  it 
charged  to  the  loser.  Instead  of  drawing  goods  at  the  end  of 
each  game  and  squaring  accounts,  the  banker,  in  the  presence 
of  each  player,  would  report  the  debits  and  credits  to  Riley, 
who  kept  a  private  memorandum  thereof.  If  at  any  time 
a  party  who  had  credit  on  this  account  wanted  anything, 
Riley  would  give  it  to  him  from  the  company's  goods,  and 
charge  it  to  some  person  against  whom  there  was  a  debit; 
and,  if  the  amount  drawn  was  greater  than  the  debit  against 
any  one  loser,  it  would  be  distribute^  among  several,  and 
would  then  be  entered  on  the  company's  books  as  goods  ob- 
tained by  the  several  losers.  This  arrangement  was  made 
between  the  men  and  Riley  before  the  games  commenced 
in  the  fall,  and  was  also  known  to  the  foreman  of  the  camp. 
During  the  winter  there  was  charged  against  plaintiff  on 
store  account  $81.38.  Of  this  amount,  $12.53  was  taken  by 
plaintiff  for  his  personal  use,  and  $7.40  was  delivered  to 
winners  on  the  personal  order  of  plaintiff.  The  remainder 
was  for  goods  turned  over  to  the  various  winners  pursuant 
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to  the  original  agreement  at  various  times  during  the  winter, 
and  without  any  express  direction  from  plaintiff.  Riley  was 
one  of  the  gan^blers,  and,  as  agent  for  the  defendant,  as- 
sented to  the  arrangements  before  stated.  The  effect  of  this 
agreement  was  that  defendant,  by  Biley,  stood  as  banker 
for  each  man  to  the  amount  of  wages  earned,  and  agreed 
to  turn  the  same  over,  or  such  portion  as  was  lost,  to  the 
winners  at  the  games.  This  was  to  be  done  pursuant  to  the 
arrangement  made  between  the  men  and  Kiley  before  the 
games  were  commenced.  The  trial  court  held  that  this 
agreement  was  illegal  and  void,  as  being  promotive  of  gam- 
bling, and  gave  no  authority  to  Riley  to  deliver  goods  to  win- 
ners and  charge  them  to  the  loser;  that,  when  the  men  were 
present  and  got  the  goods  themselves,  they  were  properly 
chargeable  to  them,  regardless  of  what  they  did  with  them. 
Upon  this  theory  the  plaintiff  was  held  chargeable  with  the 
goods  to  the  amount  of  $7.40,  which  were  turned  over  to 
winners  in  his  presence  and  under  his  direction.  The  decis- 
ion of  the  trial  court  seems  to  have  been  founded  upon  a 
correct  appreciation  of  our  statutes  condemning  gambling, 
and  all  agreements  and  transactions  based  thereon  or  grow- 
ing out  of  the  same.  These  statutes  are  sufficiently  referred 
to  and  discussed  by  the  present  chief  justice  in  the  opin- 
ion written  in  Stoddard  v.  Burt,  75  Wis.  107.  Note,  also, . 
Schoeriberg  v.  Adler,  105  Wis.  645.  The  whole  scheme  was 
illegal,  void,  and  contrary  to  the  statutes  and  to  public 
policy  as  well.  The  plan  of  operations  was  known  to  de- 
fendant's foreman,  and  carried  on  with  his  knowledge  and 
acquiescence.  Except  for  the  agreement  as  to  delivery  of 
goods  and  the  plan  of  shifting  credits,  it  is  not  at  all  likely 
that  the  games  would  have  been  continued.  We  are  en- 
tirely satisfied  with  the  conclusion  of  the  trial  court,  and 
must  therefore  affirm  the  judgment.  The  conrt  found  that 
plaintiff's  wages  amounted  to  $166,  and  that  his  total  debits 
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were  $23.33,  and  directed  judgment  for  $136.67, —  a  mistake 
of  $6  against  plaintiff.    Judgment  was  entered  as  directed, 
and  the  mistake,  not  being  prejudical  to  defendant,  affords 
no  ground  for  complaint  on  its  part. 
By  the  Cowrt. —  The  judgment  is  affirmed. 


Watermolen,  Administrator,  Appellant,  vs.  The  Fox  Rivbb  Yjg" 
Electeio  Railway  &  Poweb  Companty,  Eespondent.        ^^^ 
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March  S3 — April  9, 1901. 

Street  railways:  Negligence:  Injuries  to  traveler:  Court  and  Jury:  Con- 
iributory  negligence:  Comparative  negligence:  "  Gross  negligence,^* 

h  It  appeared,  among  other  things,  that  the  driver  of  a  wagon,  who 
had  plain  view  for  a  distance  of  300  to  400  feet  of  an  electric  car  ap- 
proaching at  a  speed  of  from  eight  to  twelve  miles  an  hour,  which 
was  shown  to  be  a  usual  rate  of  speed,  when  within  130  feet  of  the 
car,  hurriedly  attempted  to  cross  in  front  thereof,  and  although 
the  motorman  immediately  attempted  to  stop  the  car,  a  collision 
occurred.  Held,  that  the  driver  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law. 

2l  While  travelers  on  foot,  by  team,  and  by  electric  car  may  lawfully 
use  the  public  highway,  the  purpose  of  expedition  to  be  accom- 
plished by  the  electric  railway,  and  the  character  and  weight  of 
the  vehicles  necessary  therefor,  must  result  in  deference  from  the 
foot  traveler  and  the  teamster  to  the  electric  car,  and  in  an  action 
to  recover  for  an  injury  due  to  a  collision  the  question  is  not 
whether  the  plaintiff  had  a  right  to  be  in  the  course  of  defendant's 
car,  but  whether  he  was  negligent  in  being  in  that  position. 

Z,  The  doctrine  of  supervening  or  comparative  negligence  has  no  place 
in  the  jurisprudence  of  Wisconsin. 

4  The  expression  "gross  negligence"  as  used  by  Wisconsin  courts 
includes  no  degree  of  mere  carelessness  or  inadvertence,  however 
remote  from  the  care  customarily  used  by  either  the  ordinarily 
careful  man  or  by  the  exceptionally  careless  one,  unless  accompa- 
nied by  intent,  either  actual  or  constructive,  to  cause  the  injury, 
or  unless  the  conduct  causing  the  injury  evinces  a  total  disregard 
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for  the  safety  of  persons  or  property,  so  as  to  be  little  less  than  in* 
tentional  wrong. 
5.  Where  a  motorman  approaching  a  crossing  with  his  car  running  at 
a  customary  speed  of  from  eight  to  twelve  miles  an  hour  sees  a 
driver  of  a  wagon  attempt  to  cross  in  front  of  his  car  when  it  19 
within  180  feet  of  the  wagon,  and  immediately  applies  the  brakes 
and  attempts  to  stop  the  car,  which  is  sonearly  effected  that  the  car 
stops  from  four  to  ten  feet  after  collision,  he  is  not  guilty  of  grosB- 
negligence  authorizing  a  recovery  independent  of  the  contributory 
negligence  of  tlie  driver. 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county:  S.  D.  Hastings,  Jr.,  Circuit  Judge.    Affirmed, 

On  February  12, 1900,  Frank  Watermolen,  plaintiff's  in- 
testate, twenty-one  years  of  age,  in  full  possession  of  all  hi» 
faculties,  and  of  ordinary  intelligence,  was  engaged  in  haul- 
ing ice  in  the  city  of  Green  Bay.  At  the  time  in  question  he 
was  driving  the  last  of  three  empty  ice  wagons  westward  on 
the  north  side  of  Main  street,  a  paved  thoroughfare,  in  the 
middle  of  which  the  defendant  maintained  a  single  railway 
track.  He  was  traveling  from  a  considerable  distance  east- 
ward towards  a  point  where  an  opening  had  been  made  in 
the  sidewalk  on  the  south  side  of  the  street,  to  pass  there- 
from down  to  the  river  to  obtain  ice.  The  street  westward 
from  that  point  was  in  plain  view  for  a  distance  of  300  or 
400  feet.  As  the  first  team  reached  a  point  opposite  this- 
break  in  the  sidewalk,  where  it  was  customary  for  the  ice 
teams  to  enter,  a  car  of  the  defendant  was  approaching,  in 
plain  sight,  somewhere  about  300  feet  to  the  westward,  com- 
ing towards  them  at  a  rate  variously  estimated  from  eight 
to  twelve  miles  an  hour.  The  first  driver  turned  and  crossed 
the  track,  followed  closely  by  the  driver  of  the  second 
wagon,  during  all  of  which  time  the  approach  of  the  car 
had  continued  until  it  had  reached  a  point  estimated  by  dif- 
ferent witnesses,  with  more  or  less  certainty,  all  the  way 
from  twenty  feet  to  130  feet  west  of  the  crossing  point. 
The  decedent,  with  this  car  plain  before  his  eyes,  thereupon^ 
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harrying  as  much  as  possible,  torned  to  the  left  to  pass  the 
crossing  in  front  of  it,  which  he  failed  to  accomplish  com- 
pletely. The  rear  end  of  his  ice  wagon  was  struck  by  the 
car,  and  he  thrown  to  the  ground,  and,  either  by  the  fall  or 
by  subsequent  contact  with  his  wagon  as  the  horses  sprang 
forward,  was  killed.  It  is  undisputed  that,  as  soon  as  the 
purpose  to  attempt  the  crossing  became  apparent,  efforts  to 
stop  the  car  and  prevent  collision  were  made  by  the  motor- 
man,  which  were  so  nearly  effective  that  the  car  stopped 
within  a  very  few  feet  —  four  to  ten  —  of  the  contact.  Each 
of  the  wagon  racks  was  sixteen  feet  long,  and,  with  the 
horses,  about  twenty-seven  feet  long.  The  speed  of  the  car 
is  shown  to  have  been  usual  and  customary  at  the  place  in 
question.  At  the  close  of  the  evidence  the  trial  court  di- 
rected a  verdict  for  the  defendant  on  the  ground  of  contrib- 
utory negligence,  upon  which  judgment  for  the  defendant 
was  entered,  from  which  plaintiff  appeals. 

John  t\  Watermolen^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Oreene^  FairchUdy 
North  dk  ParJcery  and  oral  argument  by  H.  O.  Fairchild. 

DoDGB,  J.  The  general  facts  of  this  case,  to  which  are 
to  be  applied  the  rules  of  law  governing  the  rights  of  the 
parties,  are  very  simple,  notwithstanding  much  conflict  of 
evidence  as  to  minor  details,  such  as  the  distance  away  of 
the  car  when  deceased  attempted  to  make  the  crossing,  its 
speed,  and  the  exact  place  of  the  attempt.  There  is  no  dis- 
pute whatever  that  for  a  considerable  time  the  car  had  been 
plain  before  the  decedent's  vision,  and,  whatever  its  exact 
location  or  speed,  they  were  necessarily  known  to  him. 
That  location  and  speed  were  such  that  although  he  has- 
tened bis  team  to  the  utmost,  and  although  the  speed  of  the 
car,  instead  of  increasing,  was  substantially  diminished  after 
he  started  to  cross,  collision  in  fact  occurred.  In  other 
words^  the  conditions  were  such  that  he  could  not,  without 
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haste,  cross  in  safety,  pnless  those  conditions  materially 
changed.  With  sach  knowledge  decedent  placed  himself 
within  the  peril  voluntarily  and  needlessly;  for  he  was 
under  no  compulsion,  by  reason  either  of  conduct  of  his 
team  or  of  momentum,  and  could  have  stopped  easily  and 
without  danger,  at  any  moment  before  actually  placing 
himself  upon  the  track.  That  such  conduct  justifies  no  in- 
ference or  conclusion  other  than  negligence  is  now  too 
'firmly  established  to  permit  discussion,  or  warrant  extended 
restatement  of  reasons.  Haetach  v.  C.  <fe  N.  W.  B.  Co.  87 
Wis.  304,  310;  Oroeshech  v.  (7.,  M.  <fe  St  P.  R.  Co.  93  Wis. 
505;  Koester  v.  C,  <&  N.  TF.  R.  Co.  106  Wis.  460,  465;  Tesch 
V.  ^Milwaukee  E.  R.  <6  Z.  Co.  108  Wis.  593.  In  a  situation 
at  all  doubtful,  the  assumption  of  so  serious  a  hazard  upon 
the  chances  of  the  comparative  speed  of  vehicle  and  train, 
when  the  alternative  inconvenience  of  a  brief  delay  is  so 
slight,  is  not  the  part  of  ordinary  care,  and  the  event  is  at 
the  traveler's  own  risk. 

Various  circumstances  in  this  case  enforce  the  conviction 
that  plaintiff's  intestate  well  understood  that  he  was  incur- 
ring an  imminent  peril,  and  that  his  chance  was  a  doubtful 
if  not  desperate  one.  The  witnesses  who  place  the  car  at 
the  greatest  distance  were  the  drivers  of  the  two  teams 
which  preceded  the  deceased,  and  it  appears  that  they 
deemed  themselves  in  danger,  and  exerted  themselves  vehe- 
mently to  "  hustle  "  their  teams  across,  although  they  had 
the  advantage  over  him,  the  one  of  about  sixty  feet,  and  the 
other  of  about  thirty.  The  first  teamster  locates  the  car 
about  270  or  2S0  feet  away  when  he  attempted  to  cross,  and 
estimates  its  speed  at  twelve  miles  per  hour,  or  four  times 
the  speed  of  the  teams,  which  would  advance  the  car  some 
240  feet  while  the  two  teams  were  covering  the  sixty  feet 
necessary  to  carry  them  across  the  track,  and  bring  it  within 
thirty  or  forty  feet  of  the  point  of  collision  when  deceased 
attempted  to  cross.    While  these  figures  are  only  approxi- 
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mate,  as  are  all  the  other  estimates  of  speed  and  distance^ 
they  serve  to  show  the  well-nigh  impossibility  of  this  same 
witness's  estimate  that  when  deceased  attempted  the  cross- 
ing the  car  was  still  half-way  to  a  certain  curve,  or  130  feet 
distant,  and  tend  strongly  to  confirm  the  estimate  of  all  the 
other  witnesses  that  when  decedent's  horses  reached  the 
track  the  car  was  only  about  twenty  feet  away.  These  con- 
siderations are,  however,  only  makeweights.  The  simple 
situation  first  outlined  justifies  the  conclusion  of  contribu- 
tory negligence,  and  renders  any  other  unwarranted.  The 
trial  court  rightly  exercised  judicial  function  and  author- 
ity in  so  deciding,  and  in  withdrawing  the  question  from  the 
jury. 

In  appellant's  brief  we  are  favored  with  a  discussion  of 
the  relative  rights  and  rights  of  way  of  the  teamster  and  the 
electric  car  upon  a  street.  This  subject  has  just  been  treated 
sufl5ciently  in  Tesch  v,  Milwaukee  E.  H.  <fe  Z.  Cb.,  supra. 
There  it  was  pointed  out  that  travel  on  foot,  by  team,  and 
by  car  are  all  lawful  means  of  using  the  highway  by  the 
public  for  whom  it  exists;  that  the  privilege  of  running  at 
high  rate  of  speed,  on  fixed  tracks,  cars  of  much  size,  of  which 
the  momentum  is  not  easily  controlled,  is  accorded  owners 
thereof,  not  for  their  own  private  benefit,  but  to  meet  the 
needs  of  large  numbers  of  the  public,  each  of  whom  has  the 
same  right  to  consideration  as  has  he  who  would  pass  on 
foot  or  in  his  own  vehicle;  and  that  from  the  very  purpose 
of  expedition  to  be  accomplished,  and  the  character  and 
weight  of  the  vehicles  necessary  thereto,  must  result  defer- 
ence from  the  foot  passenger  or  the  teamster  to  the  electric 
street  car.  That  discussion  is,  however,  wholly  irrelevant 
to  the  question  whether  the  conduct  of  plaintiff's  intestate 
precludes  recovery.  That  question  must  be  answered  from 
considerations  of  due  care,  and  not  of  mere  right.  One  may 
be  entirely  within  his  strict  rights  when  placing  himself 
within  the  peril  of  another's  negligence,  and  yet  be  so  clearly 
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negligent  in  so  doing  that  he  cannot  recover.  Wrong  or 
negligence  can  make  its  perpetrator  liable  only  for  such 
damages  as  could  not  be  avoided  by  due  care  of  the  injured 
party.  A  traveler  on  a  sidewalk,  who  knowingly  and  need- 
lessly walks  into  the  peril  of  a  wall  which,  by  negligence  of 
the  owner,  is  tottering  to  its  fall,  may  be  wholly  within  his 
right,  while  the  owner's  conduct  is  wrongful,  and  yet  be  so 
clearly  guilty  of  contributory  negligence  that  he  must  suffer 
the  result  without  remedy.  The  question  is  not  whether 
the  deceased  had  a  right  to  be  in  the  course  of  defendant's 
car,  but  whether  he  was  negligent.  Brawn  v.  O.  <j6  JT.  W. 
R.  Co.  109  Wis.  384. 

2.  The  finding  of  contributory  negligence  relieves  us  from 
the  necessity  of  considering  whether  any  mere  negligence 
is  proved  against  the  defendant.  It  renders  proper  a  verdict 
for  defendant,  even  though  its  motorman  may  have  been 
guilty  of  some  want  of  ordinary  care,  and  that,  too,  even 
after  discovering  danger  of  collision;  for  the  doctrine  of 
supervening  or  comparative  negligence  has  no  place  in  our 
jurisprudence.  Johnson  v.  Superior  H,  T.  R.  Co.  91  Wis.  233 ; 
Teach  V,  Milwaukee  E,  R.  <fe  L.  Co,  108  Wis.  593.  It  is,  however, 
urged  that  the  evidence  tends  to  disclose  gross  negligence  on 
the  part  of  the  motorman,  and  that,  under  numerous  decisions 
of  this  and  other  courts,  liability  results  therefrom  notwith- 
standing contributory  negligence.  That  such  rule  has  often 
been  announced  by  this  court,  though  less  often  found  appli- 
cable, is  beyond  question;  but  its  statement  is  extremely 
misleading,  unless  the  meaning  of  '^  gross  negligence,"  as 
used  by  this  court,  is  fully  understood  and  carefully  distin- 
guished from  its  meaning  in  those  courts  which  recognize 
the  doctrine  of  comparative  negligence,  and  the  efficacy  of 
a  higher  degree  of  mere  negligence  in  defendant  to  over- 
come the  effect  of  plaintiff's  negligence  of  less  degree.  The 
exact  significance  of  the  expression  "gross  negligence '*  in 
this  court  has  recently  been  defined  in  several  carefully  con- 
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isidered  cases.  Lockwood  v.  Belle  City  St.  R.  Co,  92  Wis.  97; 
Schug  V.  C.J  M.  <&  St.  P.  Ji.  Co.  102  Wis.  616;  Bolin  v.  C,  St. 
P.,  M.  dk  0.  a.  Go.  108  Wis.  333.  From  those  decisions  it  is 
obvioas  that  do  degree  of  mere  carelessness  or  inadvertence, 
however  remote  from  the  care  cnstomarily  used  either  by 
the  ordinarily  careful  man  or  by  the  exceptionally  careless 
one,  constitutes  gross  negligence  with  us,  unless  accompanied 
by  what  in  the  Bolin  Case  is  described  as  intent,  either 
actual  or  constructive,  to  cause  injury,  or,  as  the  same  idea 
is  phrased  in  the  Schug  Caae^  unless  the  conduct  **  evinces  a 
total  disregard  for  the  safety  of  persons  or  property,  and  is 
but  little  less  than  intentional  wrong."  Of  such  conduct  the 
record  before  us  presents  no  intimation.  The  only  direct 
evidence  of  the  motorman's  management  of  his  car  after  dis- 
covery of  peril  to  the  deceased  is  that  of  himself  and  of  An- 
derson, the  only  passenger,  who  both  testify,  as  witnesses 
for  the  plaintiff,  that  immediately  deceased  drove  onto  the 
track  the  brake  was  put  in  operation,  and  efforts  made  to 
stop  the  car,  which  were  so  nearly  effective  that  it  did  come 
to  a  complete  stop  within  a  very  few  feet  after  the  collision, 
^nd  had  so  nearly  stopped  before  that  the  half-inch  strips 
of  which  the  vestibule  was  built  were  hardly  at  all  broken, 
and  the  glass  forming  its  upper  part  not  at  all.  Of  course, 
the  motorman  might,  consistently  with  even  ordinary  care, 
.assume  that  a  teamster  would  not  drive  onto  the  track  in  a 
position  of  peril  until  a  purpose  to  do  so  was  rendered  ap- 
parent. Cawley  v.  La  Crosse  City  R.  Co,  106  Wis.  239,  242 ; 
Teach  V.  MUwaxiTcee  E.  R,  <fe  Z.  Co,  108  Wis.  593.  So  far  as 
appears,  deceased  might  have  stopped  his  horses  the  moment 
before  they  reached  the  tracks,  and  the  motorman  might 
well  have  expected  it.  The  practice  of  stopping  teams  at 
this  point  for  cars  to  pass  was  not  unusual,  as  testified  by 
the  other  teamster.  The  conduct  of  the  motorman,  as  soon 
as  the  peril  became  apparent,  does  not  justify  any  infer- 
once  either  of  intent  to  collide  with  decedent's  wagon,  or  of 
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total  disregard  for  the  latter's  safety,  ^^  but  little  less  than 
intentional  wrong." 

Under  rules  of  law  now  too  firmly  established  to  permit 
reconsideration,  we  must  hold  that  the  trial  court  rightly 
decided  that  no  recovery  by  plaintiff  was  warranted  by  the 
evidence,  though  accorded  the  most  favorable  construction 
and  the  utmost  reasonable  inferences  in  his  behalf,  and 
therefore  properly  directed  verdict  for  defendant. 

By  the  Court — Judgment  affirmed. 


ViBLLESSB,  Bespondent,  vs.  The  City  of  Gbbek  Bat,  Ap- 
pellant. 

March  gS—Apnl  9, 1901. 

Municipal  corporations:  Defective  sidewalks:  Negligence:  Personal 
injuries :  Appeal :  Evidence :  New  trial :  Notice  of  defect :  Expert 
testimony:  Exhibits:  Preijudicial  error, 

1.  In  an  action  against  a  city  for  personal  injuries  it  is  hdd,  upon  the 
evidence,  that  there  was  no  abuse  of  discretion  in  refusing  a  new 
trial  on  the  ground  that  the  verdict  in  plaintiff's  favor  was  con- 
trary to  the  evidencei 

2l  In  such  an  action  it  is  not  error  to  admit  testimony  as  to  whether 
the  plaintiff  appeared  to  suffer  pain. 

a  In  an  action  against  a  city  for  injuries  sustained  by  reason  of  a  de- 
fective sidewalk,  evidence  that  planks  in  the  walk  were  rotten  for 
some  distance  on  either  side  of  the  place  where  the  injury  occurred 
is  admissible  to  show  that  the  city  had  notice  of  the  bad  condition 
of  the  walk,  and  if  defendant's  counsel  desires  that  such  evidence 
should  be  more  restricted,  he  should  request  an  instruction  to  that 
effect 

4  In  a  suit  for  injuries  sustained  by  stepping  into  a  hole  or  through  a 
rotten  place  in  a  plank  in  a  sidewalk,  the  admission  of  expert  tes- 
timony as  to  the  probability  of  such  accident  causing  certain  in- 
juries, and  as  to  whether  there  was  a  probability  of  such  injuries 
being  permanent,  is  held  not  to  have  been  a  material  error  where 
the  court  charged  that,  if  the  evidence  satisfied  the  jury  to  a  "rea- 
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sonable  certainty,'*  the  plaintiff  was  entitled  to  reoover,  and  that 
they  miiB^ht  consider,  in  fixing  the  amount  of  damages,  what  amount 
of  physical  and  mental  suffering  it  was  "reasonably  certain" 
plaintiff  would  endure  in  consequence  of  the  injury,  since  the  jury 
could  not  have  been  misled  by  such  testimony. 
6l  Where  the  hole  in  the  sidewalk  and  its  rotten  condition  are  con- 
clusively established  in  such  a  case^  it  is  not  prejudicial  error  to 
allow  a  witness  to  exhibit  to  the  jury  pieces  of  the  plank  where 
the  hole  was,  for  the  purpose  of  showing  its  condition.  Stewart  v. 
Everts,  76  Wia  35,  distinguished. 

Appeal  from  a  jadgment  of  the  circuit  court  for  Brown 
county:  S.  D.  Hastings,  Jr.,  Circuit  Judge.    Affirmed. 

For  the  appellant  the  cause  was  submitted  on  the  brief 
of  Sol.  P.  Huntington,  and  for  the  respondent  on  that  of 
Wignum,  Martin  <&  Martin. 

Oassoday,  C.  J.  This  is  an  action  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff  by  reason  of  step- 
ping into  a  hole  or  through  a  rotten  place  in  the  plank  side- 
walk described,  elevated  about  twelve  inches  above  the 
ground,  and  from  which  the  plaintiff  was  unable  to  extri- 
cate her  foot  until  she  had  called  for  help,  which  came  and 
cut  the  hole  larger.  The  accident  occurred  between  seven 
and  eight  o'clock  on  the  evening  of  August  10, 1898.  Issue 
being  joined  and  trial  had,  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff,  and  assessed  her  damages  at  $700. 
The  defendant  moved  to  set  aside  the  verdict  as  being  con- 
trary to  the  evidence.  The  contention  in  support  of  that 
motion  seems  to  be  sufficiently  answered  by  the  opinion  of 
the  learned  trial  judge  in  denying  the  same.  He  said,  among 
other  things: 

^^  The  testimony  left  no  doubt  as  to  the  insufficiency  of  the 
sidewalk,  by  reason  of  a  dangerous  hole  in  it.  The  testimony 
certainly  warranted  the  jury  in  finding  that  the  plaintiff 
stepped  into  the  hole.  Aside  from  her  own  testimony,  sev- 
eral witnesses  found  her  with  her  leg  through  the  hole,  and 
so  caught  that  an  ax  was  used  to  enlarge  the  hole  before 
Vol.  110— 11 
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her  leg  could  be  released.  The  contention  of  the  city  is  that 
the  plaintiff  was  not  injured  at  all,  or,  if  injured,  not  to  an 
extent  that  justifies  the  verdict  rendered.  There  is  no  pre- 
tense of  any  external  injury.  An  examination  of  the  plaint- 
iff by  two  physicians  resulted  in  their  discovering  no  evi- 
dence of  internal  injury,  except  the  plaintiff's  own  statements 
as  to  her  feelings  and  conditions.  The  physicians  admit 
that  she  may  suffer  as  she  claims  without  there  being  any 
external  eyidence  of  it,  that  such  an  accident  as  she  describes 
might  cause  such  injury  as  she  complains  of,  and  that  if  she 
suffered  as  she  claims,  and  was  in  the  condition  she  de- 
scribes at  the  time  of  trial,  her  injury  would  be,  to  some 
extent,  permanent.  The  fact  of  the  injury  rests  on  the 
plaintiff^s  testimony.  It  is  earnestly  contended  that  that 
testimony  is  false  and  will  not  support  the  verdict.  I  do 
not  think  there  is  anything  necessarily  improbable  or  inher- 
ently false  in  the  essential  features  of  the  plaintiff's  story. 
Eliminating  from  the  case  all  testimony  directly  contradict- 
ing her  and  all  testimony  tending  to  establish  impeaching 
circumstances,  and  her  statement  would  certainly  support 
the  verdict.  As  to  most  of  the  impeaching  circumstances 
there  is  a  conflict  of  testimony,  which  would  warrant  the 
jury  in  deciding  either  for  or  against  the  existence  of  the 
fact.  I  have  followed  the  testimony  and  arguments  of  de- 
fendant's counsel  both  before  the  jury  and  on  this  motion 
very  closely.  I  am  not  convinced  that  the  testimony  is  not 
sufficient  to  support  the  verdict." 

We  cannot  say  that  there  was  any  abuse  of  discretion  in 

refusing  a  new  trial  upon  the  ground  stated. 

2.  There  was  no  error  in  admitting  testimony  as  to  whether 
the  plaintiff  appeared  to  be  suffering  pain.  The  admission 
of  such  testimony  has  frequently  been  sanctioned  by  this 
court.    Keller  v.  Oilnian^  93  Wis.  9, 11,  and  cases  there  cited. 

3.  Error  is  assigned  because  a  witness  was  permitted  to 
testify  that:  ''As  a  general  rule,  that  sidewalk  on  that  side, 
as  far  as  the  walk  runs  lengthwise,  was  in  a  very  poor  con- 
dition. This  was  at  a  point  where  the  plank  run  length- 
wise in  that  block  from  the  alley  north  to  Cedar  street."  It 
is  conceded  that  such  testimony  was  admissible  as  tending 
to  show  that  the  officials  of  the  city  had  notice  of  the  bad 
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condition  of  the  walk,  but  it  is  claimed  that  its  effect  is 
shown  to  have  been  limited  to  sach  question  of  notice. 
Shaw  v.  Sun  Prairie^  74  Wis.  105, 108;  Propaom  v.  LecUJiam^ 
80  Wis.  608 ;  Barrett  v.  Hammondj  87  Wis.  658 ;  Orimm  v. 
Waahhum,  100  Wis.  229 ;  Conrad  v.  EUingtan,  104  Wis.  371. 
The  admission  of  such  evidence  was  justified  by  these  au- 
thorities. If  the  defendant's  counsel  desired  that  such  evi- 
dence should  be  more  restricted,  he  should  have  requested 
an  instruction  to  that  effect. 

4.  Error  is  assigned  because  the  court  allowed  the  medi- 
cal experts,  in  answer  to  hypothetical  questions,  to  testify 
as  to  the  probability  or  likelihood  of  such  a  fall  wrenching 
or  injuring  the  back,  and  whether  a  very  severe  wrench 
would  strain  the  muscles  and  ligaments,  and  even  the  nerv- 
ous system,  without  any  external  manifestation  on  that  part 
of  the  body,  and  whether  there  was  a  probability  of  such 
injury  being  permanent.  Some  of  these  questions  come  very 
near,  if  they  do  not  cross,  the  border  line.  Verdicts  are 
not  to  be  based  upon  conjectural  evidence.  Thus,  it  has 
been  held  by  this  court  that: 

"  Damages  as  for  a  permanent  injury  should  not  be  al- 
lowed unless  the  permanency  thereof  is  reasonably  certain 
from  the  evidence,  and  the  jury  should  be  so  instructed; 
but  it  was  no  error  to  admit  a  physician's  opinion  that  it 
was  reasonably  probable  that  there  would  be  no  complete  re- 
covery."   BlocK  V.  Milwaukee  St.  R.  Co,  89  Wis.  371. 

"  The  rule  is  well  settled  that,  in  order  to  recover  dam- 
ages on  the  ground  that  an  injury  is  permanent,  the  evi- 
dence must  show  such  permanency  with  reasonable  cer- 
tainty.''    Collins  V,  JanesviUe^  99  Wis.  405. 

The  charge  to  the  jury  on  the  subject  seems  to  have  been 

dear  and  explicit.    It  is  there  said : 

"Now,  if  the  testimony  shows  that  her  injury,  if  she  has 
suffered  any,  is  permanent  —  that  is,  it  will  continue  in  the 
future  —  then  you  may  also  consider  what  amount  of  phys- 
ical and  mental  suffermg  it  is  reasonably  certain  she  will  en- 
dure in  consequence  of  it,  and  what  will  be  a  reasonable 
compensation  not  only  for  the  past,  but  for  the  future." 
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We  perceive  no  error  in  such  charge.  In  another  connec- 
tion the  court  charged  the  jury :  "  K  the  testimony  satisfies 
you  to  a  reasonable  certainty  of  the  existence  of  all  these 
facts,  then  the  plaintiff  is  entitled  to  recover."  With  such 
instructions,  we  do  not  think  the  jury  could  have  been  mis- 
led by  the  testimony  referred  to. 

5.  We  perceive  no  prejudicial  error  in  allowing  a  witness 
to  exhibit  to  the  jury  pieces  of  the  plank  where  the  hole 
was,  for  the  purpose  of  showing  its  condition,  as  the  hole  in 
the  walk  and  its  rotten  condition  are  conclusively  estab- 
lished. The  case  is  distinguishable  from  Stewart  v.  EvertSj 
76  Wis.  35. 

Other  errors  are  assigned,  but  they  do  not  seem  to  be  of 
sufiScient  importance  to  call  for  special  consideration. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Scott  and  another,  Appellants,  vs.  Cbristianson  and  wife, 

imp.,  Bepondents. 

March  tS—  April  9, 1901. 

Mechanics^  liens:  Subcontractors:  Claim  for  lien:  Notice  to  owner:  "Jfa- 

terial  facta," 

1,  The  name  of  the  original  contractor,  and  the  giving  of  notioe  in 
writing  to  the  owner  of  the  property  affected  by  a  claim  for  a  sub- 
contractor's lien,  required  by  sec.  8315,  Stats.  1898,  are  "material 
facts  in  relation  thereto,"  and  therefore,  under  sec  8820,  Stat&  1896, 
must  be  stated  in  the  claim  for  lien  or  it  is  insufficient^ 

[3.  Whether  the  notice  of  claim  for  a  subcontractor's  lien,  if  it  con- 
tains the  facts  required  under  sec.  3320,  Stata  1898,  to  be  stated  in 
the  claim  for  lien,  and  has  been  properly  filed,  may  serve  the  pur- 
pose of  such  a  claim,  not  determined.] 

8L  A  mechanic's  lien  being  purely  a  statutory  right,  it  must  be  pursued 
as  the  statute  directs  or  it  faila 
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Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county :  John  K.  Pabish,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  foreclose  a  subcontractor's  lien  upon 
a  dwelling  house.  The  material  facts  were  not  in  dispute. 
In  1896  the  defendant  Haupert  built  a  house  for  the  defend- 
ant John  Chriatiamsan  under  a  written  contract  made  April 
20,  1896,  by  which  he  was  to  be  paid  $585  for  building  a 
house;  the  same  to  be  completed  June  5, 1896.  Haupert 
completed  the  house  June  18,  1896,  and  Christiansan  ac- 
cepted the  same  and  paid  the  entire  contract  price.  Hau- 
pert made  no  contract  with  the  plaintiffs  to  furnish  materials 
for  the  house,  but  procured  the  lumber  and  materials  neces- 
sary for  the  house  during  the  months  of  April,  May,  and 
June  from  the  plaintiffs,  to  the  amount  of  $231.26,  which 
the  plaintiffs  charged  to  him  upon  open  account,  and  the 
same  was  not  paid  for.  July  9,  1896,  at  the  request  of 
Christianaonj  Haupert  ordered  for  the  plaintiffs  one  cellar 
sash  and  350  feet  of  cull  lumber  for  a  sidewalk,  amounting 
to  $2.35,  which  articles  were  delivered  to  Christianaon  on 
the  same  day.  On  the  7th  of  September,  1896,  the  plaint- 
iffs served  upon  Christianson  a  written  notice  of  their  claim 
for  the  lien,  as  follows: 

"  Notice  is  hereby  given  to  John  Christicmson^  the  owner 
of  the  property  to  be  affected  by  the  lien  herein  mentioned, 
that  the  undersigned,  John  Scott  and  James  Taylor^  part- 
ners under  firm  name  of  Scott  &  Taylor,  subcontractor  of 
Peter  Haupert,  principal  contractor  for  performing  the 
work  and  labor  and  furnishing  the  materials  hereinafter 
mentioned,  claim  the  lien  given  by  chapter  143  of  the  Re- 
vised Statutes  of  Wisconsin  and  the  acts  amendatory  thereof, 
upon  the  premises  and  lands  hereinafter  particularly  de- 
scribed, and  upon  the  dwelling  house  thereon  situate;  that 
the  undersigned  were  employed  by  said  Peter  Haupert, 

f principal  contractor,  to  perform  the  work  and  labor,  and  to 
umisn  the  materials  hereinafter  particularly  stated,  upon 
the  property  hereinafter  described,  and  the  dwelling  house 
situated  thereon ;  that  the  undersigned  have  performed  such 
work  and  labor  and  furnished  such  materials,  pursuant  to 
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snch  employment,  upon  the  said  property  and  dwelling 
house  situated  thereon;  that  the  following  is  a  particular 
statement  of  said  work  and  labor  so  performed  and  of  said 
materials  furnished  by  the  undersigned  pursuant  to  jsuch 
employment:  Materials  furnished  as  per  statement  annexed, 
ana  which  is  a  part  of  this  lien,  amounting  to  the  sum  of 
two  hundred  thirty-three  and  -^  dollars.  The  property  to 
be  affected  by  said  lien  is  described  as  follows,  to  wit:  ifo. 
1608  4  St.  East,  to  wit,  lot  5,  block  54,  Lake  Shore  division 
to  the  city  of  Ashland,  Ashland  Co.,  Wis. 

"  Dated  September  7th,  1896.  Soorr  &  Tatlob. 

"  To  John  Christianson,  Owner." 

On  December  30, 1896,  the  plaintiffs  filed  a  copy  of  the 
foregoing  notice  with  the  clerk  of  the  circuit  court,  but  filed 
no  other  claim  for  lien.  The  court  found  that  the  plaintiffs 
had  never  filed  a  claim  for  the  lien  as  required  by  the  stat- 
ute, and  hence  denied  a  judgment  for  lien,  and  dismissed 
the  action  as  against  Ghristianson  and  his  wife,  but  rendered 
a  personal  judgment  against  Haupert  for  the  full  amount 
of  materials  sold  to  him  by  the  plaintiffs,  and  the  plaintiffs 
appeal. 

For  the  appellants  there  were  briefs  by  8anJ>amy  Oleason 
<&  Sleight^  and  oral  argument  by  W.  S.  Cate.  To  the  point 
that  the  claim  filed  complied  essentially  with  the  statute, 
they  cited  White  v,  Durwpke^  45  Wis.  454;  Jarvis-C.  M.  T. 
Co.  V.  SuUon^  46  Kan.  166;  GahiU^  G.  <k  Go.  v.  Ely^  55  Mo. 
App.  102;  Drexd  v.  Richardsy  50  Neb.  509;  McCoy  v.  Quieky 
80  Wis.  521 ;  Witte  v.  Meyer,  11  Wis.  296 ;  S/ierry  v.  Schraoffe, 
48  Wis.  93;  Green  v.  WUliame,  19  L.  R.  A.  478, 

For  the  respondents  there  was  a  brief  by  George  H.  Me- 
Gloudj  and  oral  argument  by  W.  M.  Tomkins. 

WiNSLow,  J.  The  trial  court  denied  judgment  for  a  me- 
chanic's lien  because  no  claim  was  filed  therefor  which 
complied  with  the  statute.  In  this  ruling  the  court  was 
right. 

The  statute  requires  (sec.  3320,  R  S.  1878)  that  the  claim 
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for  lien  ^'  shall  contain  a  statement  of  the  contract  or  de- 
mand upon  which  it  is  founded,  the  name  of  the  person 
against  whom  the  demand  is  claimed,  the  name  of  the 
claimant  or  assignee,  the  last  date  of  the  performance  of 
labor  or  famishing  of  materials,  a  description  of  the  prop- 
erty affected  thereby,  a  statement  of  the  amount  claimed 
and  all  other  material  facts  in  relation  thereto."  Conceding 
that  the  notice  to  the  owner  of  the  subcontractor's  claim 
may,  if  properly  filed,  serve  the  purpose  of  a '  claim  for  a 
lien,  it  must,  of  course,  contain  all  the  statements  made  es- 
sential to  the  claim  for  lien  by  the  statute  above  cited.  The 
notice  in  the  present  case  fails  in  two  important  particulars 
to  fulfill  this  requirement:  First.  It  failed  to  state  with 
whom  the  original  contract  for  the  construction  of  the 
building  was  made.  BertJieclet  v.  Parker^  43  Wis.  561.  Sec- 
ond. It  fails  to  allege  that  the  claimants  have  given  notice 
in  writing  to  the  owner  of  the  property  affected,  as  required 
by  sec.  3315,  B.  S.  1878.  Both  of  these  facts  are  ^^  material 
facts ''  in  relation  to  the  plaintiffs'  claim  for  a  lien,  and 
hence  are  required  to  be  stated,  under  sec.  3320,  above 
quoted. 

The  lien  being  purely  a  statutory  right,  it  must  be  pur- 
sued as  the  statute  directs,  or  it  fails. 

Irrespective,  therefore,  of  any  other  questions  in  the  case, 
the  judgment  must  be  affirmed. 

JBy  the  CavH. —  Judgment  affirmed. 


Johnson,  Bespondent,  vs.  Puoh,  Appellant. 

March  £3-- April  9, 190t 

Ccntracts:  Ambiguity:  Parol  emdence:  Appeal 

1  Where  there  is  no  ambiguity  in  a  contract,  either  in  its  literal 
sense  or  when  applied  to  the  subject  thereof,  it  must  speak  for  it- 
self entirely  unaided  by  extrinsic  matters. 
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2l  Where  ambiguity  does  exists  evidence  of  the  drcnmstances  under 
which  the  contract  was  made  is  proper  to  enable  the  court,  in  the 
light  thereof,  to  read  the  contract  in  the  sense  the  parties  intended, 
if  that  can  be  done  without  violence  to  the  rules  of  language  or 
of  law. 

3b  In  such  case,  the  rule  is  limited  to  proof  of  the  situation  of  the  pai^ 
ties  and  the  circumstances  characterizing  the  making  of  the  con* 
tract:  it  does  not  extend  to  mere  conversations  between  the  pai^ 
ties  leading  up  to  the  completion  of  the  agreement.  Steele  tf, 
Schricker,  55  Wis.  18i  followed. 

4  Where  there  is  no  serious  controversy  that  the  construction  of  a 
building  was  in  fact  defective,  and  that  the  defects  were  notice- 
able to  some  exteht  at  the  time  of  an  alleged  settlement  with  the 
builder,  the  testimony  of  the  owner  that  the  settlement  was  con- 
ditional on  the  remedying  of  the  defects  by  the  builder  is  Jield  suffi- 
cient to  sustain  a  finding  on  that  question  in  favor  of  the  former, 
although  he  had  slept  upon  his  rights  until  the  statute  of  limita- 
tions had  nearly  run  on  his  claim. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  John  K.  Pabish,  Circuit  Judge.    Affirmsd. 

Action  for  damages  for  breach  of  contract  for  the  con- 
struction of  a  building.  The  complaint  stated  that  a  con- 
tract was  made  between  plaintiff  and  defendant  April  1, 
1893,  whereby  the  latter  for  value  agreed  to  construct  for 
the  former  a  two-story  frame  building  with  basement,  in  a 
good,  workmanlike  manner,  the  superintendency  and  man- 
ner of  construction  to  be  left  to  defendant;  that  plaintiff 
performed  his  part  of  the  contract;  that  defendant  con- 
structed and  delivered  a  building  under  the  contract,  but  it 
failed  to  satisfy  the  requirements  thereof  in  several  particu- 
lars, specifically  pointed  out,  to  the  damage  of  plaintiff  in 
the  sum  of  $2,000. 

Defendant  answered  admitting  the  making  of  a  contract 
for  the  construction  of  the  building  which  was  delivered  to 
plaintiff,  and  alleging  that  such  contract  called  for  a  build- 
ing according  to  certain  plans  and  specifications;  that  it  was 
constructed  in  accordance  therewith,  except  changes  and 
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additions  made  by  agreement  daring  the  progress  of  the 
work;  that  it  was  completed  aboat  July  15,  1893;  that 
plaintiff  thereafter  accepted  it  in  full  satisfaction  of  the 
contract  on  defendant's  part,  and  that  there  was  a  full  set- 
tlement of  all  transactions  under  the  contract,  at  which 
time  plaintiff  paid  defendant  the  balance  of  the  contract 
price. 

The  evidence  showed  beyond  dispute  that  the  building 
contract  was  in  writing  and  had  been  lost.  Defendant 
offered  evidence  of  the  negotiations  leading  up  to  the  prep- 
aration and  execution  of  the  contract,  and  the  circumstances 
thereof,  which  was  rejected,  due  exception  being  taken  to 
the  ruling  of  the  court  in  that  regard.  There  was  evidence 
tending  to  show  that  when  the  settlement  was  made  defects 
in  the  structure,  of  the  kind  of  or  which  developed  those 
complained  of,  were  recognized  to  exist,  and  that  defendant 
was  paid  with  the  express  understanding  and  agreement  that 
the  building  should  not  be  accepted  as  it  stood,  but  that 
such  defects  should  be  made  good  by  defendant.  There 
was  also  evidence  to  the  effect  that,  after  the  settlement, 
defendant  recognized  his  obligation  to  remedy  such  defects. 
There  was  evidence  on  the  other  hand  tending  to  show  that 
the  settlement  was  full  and  complete  at  the  time  defendant 
received  his  pay.  Evidence  was  produced  of  the  existence 
of  defects  in  the  building  and  the  reasonable  cost  of  remedy- 
ing the  same.  The  controverted  questions  were  submitted 
to  the  jury  under  instructions  by  the  court.  They  found 
that  the  settlement  was  conditional  as  claimed  by  plaintiff, 
that  there  was  a  breach  of  the  contract  on  defendant's  part, 
and  that  plaintiff's  damages  therefrom  were  $300.  Judg- 
ment was  rendered  upon  the  verdict,  the  questions  discussed 
in  the  opinion  being  properly  reserved  for  review  on  appeal. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  Sanborn,  Gleason  <&  Sleight,  and  for  the  respondent  on 
that  of  Oeo.  P.  Roaaman, 
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Mabshall,  J.  The  principal  complaint  made  by  appel- 
lant's counsel  is  that  the  trial  court  refused  to  allow  evi- 
dence in  his  behalf  of  the  circumstances  leading  up  to  and 
attending  the  making  of  the  building  contract  and  what 
was  said  between  the  parties.  Counsel  seem  to  have  an  er- 
roneous idea  of  the  rule  they  invoke.  It  is  not  as  broad  as 
they  suppose,  nor  does  it  apply  except  where  there  is  room 
for  judicial  construction.  "  We  understand,"  say  counsel, 
^'  that  testimony  of  the  circumstances  surrounding  and  lead- 
ing up  to  the  making  of  a  written  contract  is  always  ad- 
missible, not  for  the  purpose  of  changing  or  varying  the 
terms  of  the  written  contract,  but  for  the  purpose  of  putting 
the  court  in  the  circumstances  of  the  parties  at  the  time  of 
the  making  of  the  contract."  Not  so  1  Where  there  is  no  am- 
biguity in  the  contract,  either  in  its  literal  sense  or  when  it 
is  applied  to  the  subject  thereof,  it  must  speak  for  itself  en- 
tirely unaided  by  extrinsic  matters.  Where  such  ambiguity 
does  exist,  then  evidence  of  the  circumstances  under  which 
the  contract  was  made  is  proper  to  enable  the  court  in  the 
light  thereof  to  read  the  instrument  in  the  sense  the  parties 
intended,  if  that  can  be  done  without  violence  to  the  rules 
of  language  or  of  law.  Sigeraon  v.  Cuahin^^  14  Wis.  527; 
NiUon  v.  MoraSy  52  Wis.  240;  Lyman  v.  Bahcockj  40  Wis. 
503;  jViwA  v.  Towne,  5  Wall.  689;  Merriam  v.  U.  S.  107 
U.  S.  437;  Minneaota  Z.  Co.  v.  Whitehreaat  O.  Co.  160  111.  85. 
There  was  no  claim  in  this  case  that  there  was  need  for 
judicial  construction,  therefore,  obviously,  the  evidence  of- 
fered was  properly  rejected.  The  meaning  of  the  language 
used  in  the  contract  was  free  from  obscurity,  hence  the  rea- 
son why  it  was  framed  as  it  was  has  no  significance  what- 
ever. 

As  before  indicated,  the  rule  of  construction  relied  upon 
is  not  as  broad  as  claimed.  It  is  limited  to  proof  of  the 
situation  of  the  parties  and  the  circumstances  characterizing 
the  making  of  the  contract.    It  does  not  extend  to  mere 
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conversations  between  tbem  leading  up  to  the  completion  of 
the  agreement.  That  is  elementary.  In  Steele  v.  SchricJcer, 
65  Wis.  134,  this  court  used  language  that  so  perfectly  an- 
swers counsel's  contention  as  to  much  of  thid  evidence  that 
was  rejected,  that  we  cannot  do  better  than  to  repeat  it  as 
part  of  this  opinion: 

"Oral  conversations  had  between  the  parties  to  a  written 
contract  cannot  be  received  as  explanatory  of  the  writing. 
Such  conversations  do  not  come  within  the  rule  that '  you 
may  show  the  facts  surrounding  the  parties  at  the  time,  and 
the  situation  in  which  they  were  placed  in  order  to  inter- 
pret the  meaning  of  what  they  say  in  the  contract.'  Profes- 
sor Greenleaf  says :  ^  Evidence  which  is  calculated  to  explain 
the  subject  of  an  instrument  is  essentially  different  in  its 
character  from  evidence  of  verbal  communications  respecting 
it'  Conversations  between  the  parties  previous  to  making 
the  written  contract  are  clearly  verbal  communications 
respecting  it,  and  must  be  excluded  as  such." 

The  only  other  complaint  made  is  that  the  verdict  is  con- 
trary to  the  evidence  because  such  evidence  was  all  one  way 
to  the  effect  that  there  was  no  defect  in  the  building  when 
respondent  took  possession  thereof,  and  that  the  parties 
made  full  settlement  of  all  matters  relating  to  it.  We  do 
not  so  read  the  evidence.  Respondent  testified  positively 
that  he  complained  of  defects  in  the  building  when  he  set- 
tled with  appellant,  and  that  it  was  then  agreed  between 
them  that  appellant  would  remedy  such  defects.  He  said : 
^When  I  settled  up  with  him  he  and  I  went  into  the  cellar. 
He  said  there  was  not  support  enough.  I  did  not  say  any- 
thing. I  told  him  I  wanted  some  more, —  wanted  him  to 
fix  it,  which  he  said  he  would.  Since  that  I  haf e  waited 
relying  on  his  promise.  I  have  spoken  to  him  every  year 
since  about  it.  When  he  agreed  to  fix  the  building  in  1893 
he  said  there  was  not  support  enough.'  There  was  more 
evidence  of  the  same  nature.  True,  it  was  controverted, 
and  there  were  circumstances  tending  to  discredit  it,  but  the 
jury  believed  it  and  concluded  that  the  settlement  with  ap- 


172  SUPREME  COXJET  OF  WISCONSIN.         [110 

Flynn  vs.  Shields. 

pellant  was  conditional  upon  his  remedying  the  defects  re- 
ferred to,  and  we  are  unable  to  say  that  such  conclusion  is 
not  within  reasonable  probabilities.  True,  it  is  singular 
that  respondent  slept  upon  his  rights  till  they  were  about 
to  be  extinguished  by  the  statute  of  limitations,  if  his  story 
is  true,  but  we  cannot  say  that  is  a  conclusive  circumstance 
in  determining  the  credibility  of  his  evidence.  There  was 
no  serious  controversy  but  that  the  building  was  in  fact  de- 
fective, and  no  reasonable  controversy  but  that  the  defects 
were  noticeable  to  some  degree  at  the  time  of  the  alleged 
settlement.  Under  the  circumstances  the  testimony  of  re- 
spondent, that  he  required  appellant  to  agree'  to  remedy  the 
defects  as  a  condition  of  obtaining  the  balance  of  the  con- 
tract price,  is  at  least  as  reasonable  as  appellant^s  story  that 
respondent  waived  an  obvious  breach  of  the  contract  which 
rendered  his  building  of  much  less  value  than  the  one  the 
contract  called  for. 

By  the  Court. —  The  judgment  is  affirmed. 


Fltkk,  Appellant,  vs.  Shields,  imp.,  Eespondent. 

March  SS — April  9, 1901, 

Judgments:  Satisfaction:  Promissory  notes:  Collateral  security, 

A  brewing  company  gave  its  note  for  $5,000,  payable  to  a  bank,  with- 
out any  consideration,  and  for  the  accommodation  of  P.,  who  boi^ 
rowed  $5,000  from  such  bank  and  delivered  the  brewery  company's 
note  as  collateral  security  therefor.  Said  bank  gave  its  note  for 
$1,500,  guaranteed  by  P.,  its  president,  to  the  M.  N.  Bank,  trans- 
ferring the  brewery  company*s  note  as  collateral  HeJdj  that  the 
li.  N.  Bank  had  the  right  to  bring  one  action  against  the  maker 
and  guarantor  of  the  note  given  it  and  another  upon  the  collateral 
note,  and  that  judgment  in  its  favor  in  the  latter  action  was  not 
satisfied  by  collection  of  the  judgment  in  the  former  out  of  the 
guarantor's  property,  so  long  as  his  debt  to  the  pledgor  bank  re- 
mained unpaid. 


WiB.]  JANUARY  TERM,  1901.  lia 

Flynn  vs.  Shields. 

Appeal  from  a  judgment  of  the  circuit  court  for  Bayfield 
county:  Johx  K.  Paeish,  Circuit  Judge.    Affirmed. 

This  action  was  originally  commenced  against  the  Wash- 
bum  Brewing  Company,  Shell  Lake  Savings  Bank,  and  Mer- 
chants' National  Bank  of  New  York,  to  clear  the  title  to 
certain  lots,  claimed  to  be  owned  by  plaintiff,  from  the  lien 
of  a  judgment  held  by  the  last  named  bank  against  the 
brewing  company.  The  defendant  James  H,  Shields  was 
afterward  made  a  party  upon  his  own  application,  and  put 
in  answer,  the  other  defendants  defaulting.  The  case  was 
tried  upon  a  stipulation  of  facts,  and  findings  were  made 
in  pursuance  therewith.  Briefly  stated,  the  facts  are  as  fol- 
lows: Plaintiff  is  the  owner  of  the  property  described  in  the 
complaint,  deriving  his  title  through  an  execution  sale  on  a 
judgment  against  the  Washburn  Brewing  Company.  April 
19,  1893,  said  company  executed  a  promissory  note  for 
$5,000,  payable  to  the  Shell  Lake  Savings  Bank,  without 
consideration,  and  for  the  accommodation  of  A.  C.  Probert. 
The  latter  took  said  note  to  said  bank,  and  borrowed  there- 
from $5,000  on  his  own  note,  and  delivered  the  brewing  com- 
pany's note  as  collateral  security  therefor.  At  that  time 
Probert  was  president  of  said  bank,  but  it  had  no  notice 
that  said  note  was  without  consideration  and  for  accommo- 
dation. No  part  of  the  sum  borrowed  by  Probert  has  been 
repaid  to  the  bank.  Thereafter  the  bank  borrowed  $1,500 
from  the  defendant  Merchants'  National  Bank  of  New 
York  on  a  note  guaranteed  by  Probert,  and  deposited  the 
brewing  company  note  as  collateral  security.  The  $1,500 
note  not  having  been  paid,  the  payee  brought  suit  in  Bay- 
field county  and  obtained  judgment  against  the  maker  and 
guarantor,  and  collected  the  same  out  of  property  of  the 
guarantor,  Probert.  At  the  same  time  it  commenced  an 
action  on  the  brewing  company  note  deposited  as  collateral, 
and  obtained  judgment  thereon,  which  was  docketed  No- 
vember 3, 1894,  and  became  a  lien  upon  the  property  of  the 
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plaintiff,  then  owned  by  the  brewing  company.  Plaintiflf  pur- 
chased said  property  subject  to  said  lien.  February  10, 1896, 
the  defendant  Shields  recovered  a  judgment  in  Washburn 
county  against  the  Shell  Lake  Savings  Bank  for  $2,289.78 
damages  and  costs,  which  was  docketed  in  Bayfield  county 
March  8, 1898.  No  part  of  said  judgment  has  been  paid, 
except  the  sum  of  $175  paid  April  3, 1896.  March  4,  1898, 
Shields  commenced  an  action  in  Bayfield  county,  in  which 
the  Shell  Lake  Savings  Bank  was  defendant  and  the  Mer- 
chants' National  Bank  of  New  York  was  garnishee.  The 
garnishee  appeared  and  made  answer. 

The  court's  conclusions  were  that  the  judgment  held  by 
the  garnishee  was  a  valid  and  subsisting  lien  on  the  real  es- 
tate mentioned,  and  that  plaintiff  had  no  cause  of  action. 
Judgment  was  directed  for  costs  in  fav<M*  of  Shieldsj  from 
which  judgment  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Alvord  db  DiUonj 
and  oral  argument  by  E.  C.  Alvord. 

For  the  respondent  there  was  a  brief  by  Sanbonij  Gleaaon 
<&  Sleigkt,  and  oral  argument  by  A,  W.  Sanborn. 

Babdeen,  J.  The  plaintiff  claims:  first,  that  the  purpose 
of  this  action  is  to  secure  a  satisfaction  of  the  judgment 
against  the  Washburn  Brewing  Company,  so  far  as  his  prop- 
erty is  concerned,  on  the  ground  that  it  has  been  paid;  and, 
second,  that  Shields  has  no  standing  in  this  action,  for  the 
reason  that  he  has  acquired  no  interest  in  the  judgment  by 
virtae  of  the  garnishee  proceedings ;  that  the  other  parties 
interested  therein  are  in  default,  and  plaintiff  is  consequently 
entitled  to  the  relief  demanded. 

1.  Plaintiff's  attempt  to  have  his  property  relieved  from 
the  lien  of  said  judgment  on  the  ground  that  it  has  been 
paid  must  fail  for  the  reason  that  that  fact  has  not  been 
proven.  The  Shell  Lake  Savings  Bank  took  the  brewing  com- 
pany's note  as  collateral  to  secure  a  bona  fide  advance  of 
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$5,000  to  Probert.  Let  it  be  admitted  that  the  bank  knew 
that  this  was  accommodation  paper.  If  in  fact  it  was  exe- 
cuted and  delivered  for  the  procarement  of  credit  for  Pro- 
bert, that  knowledge  did  not  affect  the  character  of  the 
bank  as  a  hona  fide  holder.  1  Bandolph,  Oomm.  Paper, 
§  15.  As  regards  third  parties,  the  rights  and  liabilities  of 
an  accommodation  party  are,  in  general,  the  same  as  those 
of  a  party  receiving  valuable  consideration  for  his  signature. 
Id.  §  473.  Suppose,  instead  of  executing  an  independent 
note,  it  had  indorsed  Probert's  paper;  would  any  one  claim 
that,  so  long  as  the  debt  to  the  bank  remained  unpaid,  it 
could  defend  on  the  ground  that  its  indorsement  was  merely 
for  accommodation?  Probert,  of  course,  would  never  be 
permitted  to  enforce  the  liability,  but,  when  it  came  to  the 
possession  of  one  who  had  made  a  horui  fide  advance  rely- 
ing upon  the  collateral,  we  do  not  very  well  see  how  such  a 
defense  is  available,  so  long  as  the  debt  is  unpaid.  That 
Probert's  debt  to  the  bank  has  not  been  paid  in  full  admits 
of  no  question  or  doubt.  The  fact  is  distinctly  stipulated, 
and  so  found  by  the  court.  What  might  be  the  rights  of 
plaintiff  to  insist  that  credit  should  be  given  on  the  judg- 
noent  for  the  amount  collected  from  Probert's  property  to 
pay  the  Shell  Lake  Savings  Bank's  debt  to  the  judgment 
creditor,  we  need  not  inquire.  The  plaintiff  is  not  here 
seeking  to  redeem.  He  insists  that  the  entire  judgment  has 
been  paid,  when  the  fact  is  to  the  contrary.  Plaintiff's 
argument  is  that  as  both  judgments  of  the  New  York  bank 
were  upon  the  same  indebtedness,  and  that  indebtedness 
having  been  paid,  both  judgments  must  be  deemed  to  bo 
satisfied.  In  this  they  lose  sight  of  the  fact  that  one  judg- 
ment was  against  the  maker  and  guarantor  of  the  indebted- 
ness, and  the  other  upon  collateral  deposited  as  security 
thereof.  The  bank  had  a  right  to  bring  both  suits,  and 
when  its  claim  had  been  paid  the  collaterals  it  held  would 
revert  to  the  debtor  who  pledged  them.    The  Shell  Lake 
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Savings  Rank  was  therefore  entitled  to  receive  back  what- 
ever it  had  deposited  to  secure  its  debt,  and  the  New  York 
bank  thereafter  held  the  judgment  in  question  as  its  trustee, 
without  any  beneficial  interest  therein,  more  than,  perhaps, 
the  right  to  be  reimbursed  for  its  expenses  and  costs.  Coun- 
sel further  base  their  argument  on  the  assumed  fact  that 
the  debt  to  the  New  York  Rank  was  for  Probert's  benefit. 
No  such  assumption  is  justified.  The  finding  is  that  it  was 
the  debt  of  the  Shell  Lake  Savings  Rank,  and  this  is  sup- 
ported by  the  stipulation  of  facts.  Upon  no  possible  theory 
of  the  case  can  we  see  how  it  can  be  successfuUv  claimed 
that  the  judgment  has  been  paid.  Unless  -it  has  been  paid 
in  legal  effect,  the  plaintiff  has  no  standing  in  court. 

2.  The  conclusion  above  stated  renders  it  unnecessary  to 
consider  what  interest,  if  any,  Shields  may  have  secured  in 
the  judgment  by  his  garnishee  proceedings.  His  rights  there- 
under are  not  the  subject  of  this  contest.  He  was  made  a 
party  defendant,  and  no  question  is  raised  regarding  the 
propriety  or  legality  of  that  order.  He  put  the  plaintiff  to 
proof  of  his  case,  and,  failing  in  that  regard,  judgment  of 
dismissal  was  proper. 

By  the  Court —  The  judgment  is  afiSrmed. 


Mow  ATT,  Respondent,  vs.  Wilkinson  and  another,  AppeU 

lants. 

March  S3 — April  9, 1901. 

Contracts:  Custom:  Ambiguity:  Logs  and  timber:  Accord  and  saUsf ac- 
tum: Pleading:  Amendments  during  trial:  Reducing  verdict:  Pre^ 
judicial  error. 

1.  Custom  cannot  be  proved  to  vary  the  terms  of  an  agreement  if  they 

are  definite  and  unambiguous. 

2.  A  provision  in  a  contract  requiring  plaintiff  to  saw  defendant's  loga 

''as  fast  as  I  can/'  is  not  ambiguous;  and  in  an  action  on  such 
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contract  it  is  error  to  admit  evidence  of  a  custom  to  saw  logs  in 
the  order  in  which  they  came  to  the  mill,  where  it  appears  that 
such  custom  applied  to  cases  where  the  contract  did  not  provide 
for  continuous  sawing. 

8b  Where  no  accord  and  satisfaction  is  pleaded,  the  admission  of  evi- 
dence appropriate  to  the  pleadings,  but  inconsistent  with  an  accord 
and  satisfaction,  under  such  circumstances  as  to  exclude  the  idea 
that  it  was  offered  for  the  purpose  of  proving  new  issues,  does  not 
justify  amendment  of  pleadings  in  that  respect  at  the  close  of  the 
triaL 

4  A  party  not  entitled  to  any  deduction  from  a  verdict  is  not  preju- 
diced by  a  deduction  less  in  amount  than  he  claimed  should  have 
been  made. 

Appeal  from  a  jadgment  of  the  circait'  court  for  Ashland 
coanty :  John  K.  Fasish,  Circuit  Judge.    Heversed. 

Plaintiff,  a  sawmill  owner  at  Ashland,  entered  into  writ- 
ten contract  with  the  defendants  as  follows: 

"Ashland,  Dec.  10—94. 
"  Messrs.  S.  WUMnson  c6  Co. 

^^ Gents:  I  will  manufacture  for  you  eight  millions  of 
saw  logs  into  lumber,  as  you  may  direct,  as  fast  as  I  can 
during  the  fore  part  of  the  season  of  1895,  sorting  and  cross- 
piling  in  a  workmanlike  manner.  I  will  furnish  boom  room 
to  store  what  surplus  logs  may  accumulate  faster  than  sawed. 
The  lumber  may  remain  sixty  days  free  of  cost,  and  no 
charge  to  be  made  for  use  of  docks,  if  not  wanted  for  other 
stock  after  that  time.  You  to  pay  for  sawing  the  5th  of 
each  month  for  the  lumber  cut  the  preceding  month,  based 
npon  an  estimate  and  final  settlement  after  final  measure- 
ment, at  the  rate  of  two  dollars  and  twenty-five  cents  per  M., 
board  measure.  The  No.  two  culls  I  will  keep  for  the  saw 
bill,  if  you  wish.  I  will  keep  two  hundred  feet  space  clear 
between  mill  and  lumber,  for  safety  against  fire. 

"Respectfully  yours, 

"'D.  W.  MoWATT." 

"  "We  agree  to  deliver  about  eight  millions  of  logs,  accept- 
ing your  terms  as  per  above  letter.  Neither  party  to  be  held 
to  this  agreenient  in  case  of  fire  or  accident  unavoidable. 

"  S.  Wilkinson  &  Co., 

"  per  E.  Gt.  Peters,  Agt." 
Vol.  110—13 
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Defendants'  logs  amounted  to  a  little  over  7,000,000  feet, 
of  which  only  a  little  over  6,000,000  feet  were  delivered  to 
the  plaintiff  for  sawing;  and  a  quantity  not  accurately  ascer- 
tained, but  which  yielded  1,168,000  feet  of  lumber,  were  taken 
to  another  mill,  because,  as  defendants  claimed,  the  plaintiff 
did  not  saw  as  rapidly  as  he  had  agreed,  and  did  not  furnish 
adequate  and  safe  booming  facilities.  Plaintiff  sued  to  re- 
cover 1215.08  and  interest  for  contract  price  of  sawing  and 
certain  additional  expenses,  and  for  $1,560,  damages  for 
failure  to  deliver  to  him  for  sawing  all  of  the  logs  contracted. 
The  defense  to  the  first  cause  of  action  was  payment ;  and 
to  the  second,  failure  of  plaintiff  in  the  duties  assumed  by 
him,  in  negligent  and  unworkmanlike  sawing,  and  failure  to 
furnish  boom  room  for  storage.  The  defendants  also  counter- 
claimed  for  damages  from  the  escape  and  loss  through  neg- 
ligence of  the  plaintiff  of  a  quantity  of  logs,  and  from  un- 
skilful and  improper  sawing  of  a  portion  of  the  same.  A 
general  verdict  for  the  plaintiff  for  $1,000  was  had,  Which 
on  motion  for  new  trial  the  court  permitted  to  stand  upon 
condition  of  the  plaintiff's  remitting  therefrom  $84.06,  which 
he  did,  whereupon  judgment  was  rendered  for  the  balance, 
from  which  defendants  appeal. 

For  the  appellants  there  was  a  brief  by  Tomkins  <k  Mer- 
riU,  and  oral  argument  by  TT.  J£.  Tomkins. 

For  the  respondent  there  was  a  brief  by  Sanhom,  Gleaean 
db  Sleight,  and  oral  argument  by  A,  TF.  Sa/nhom. 

Dodge,  J.  1.  The  first  error  assigned  is  the  admission  over 
objection  of  testimony  to  the  effect  that  it  is  the  custom  at 
Ashland  to  saw  rafts  of  logs  in  the  order  in  which  they  come 
into  the  boom,  and  that  if  the  sawing  of  the  logs  of  one 
proprietor  is  interrupted,  and  those  of  another  proprietor 
are  taken  up,  the  latter  are  completed  before  returning  to 
the  former.  This  testimony  is,  by  the  witness  who  gives  it, 
confined  to  cases  where  the  contract  does  not  provide  for 
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continuous  sawing.  Counsel  do  not  seriously  disagree  as  to 
the  general  rules  governing  the  admission  of  evidence  to 
prove  custom  where  there  is  an  express  agreement.  Such 
custom  cannot  be  proved  to  vary  the  terms  of  the  agree- 
ment if  they  are  definite  and  unambiguous,  but  only  to  ex- 
plain and  make  definite  that  which  the  contract  leaves  am- 
biguous or  unexpressed.  Under  that  rule  the  evidence  in 
question  seems  to  have  been  clearly  improper.  The  con- 
tract was  not  silent  as  to  the  rate  of  sawing,  but  provided 
that  the  plaintiff  should  saw  defendants'  logs  '*  as  fast  as  I 
can  " ;  ^'  neither  party  to  be  held  to  this  agreement  in  case 
of  fire  or  accident  unavoidable."  Ko  ambiguity  lurks  in 
the  expression  ^^  as  fast  as  I  can."  It  was  the  duty  of  the 
plaintiff  to  put  defendants'  logs  through  his  sawmill  without 
interruption,  except  for  causes  making  such  progress  substan- 
tially impossible.  The  evidence  thus  complained  of  was 
further  objectionable  for  that  it  applied  to  contracts  silent 
on  the  question  of  expedition.  The  witness  was  not  asked 
whether  any,  and  if  so  what,  custom  prevailed  under  a  con- 
tract like  this,  that  required  sawing  '^as  fast  as  I  can,"  but 
merely  with  reference  to  contracts  which  did  not  provide 
for  continuous  sawing.  The  admission  of  this  evidence  was 
^rror  which  might  well  have  affected  the  verdict  of  the  jury 
upon  the  question  of  defendants'  liability  for  damages  for  the 
alleged  breach  of  contract  on  their  part  in  taking  certain  of 
their  logs  to  another  mill  to  be  sawed. 

2.  Appellants  also  assign  as  error  the  action  of  the  trial 
court  in  substantially  taking  from  the  jury  consideration 
whether  there  had  been  an  accord  and  satisfaction  preced- 
ing the  commencement  of  the  suit.  The  court  did  this  on 
the  ground  that  no  accord  and  satisfaction  was  pleaded,  and 
that  the  defendants'  attitude  in  counterclaiming  damages 
for  unworkmanlike  sawing  and  for  failure  to  properly  store 
and  care  for  logs  in  compliance  with  the  contract  was  in- 
consistent with  the  claim  of  accord  and  satisfaction.    In 
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this  ruling  the  court  was  clearly  correct.  While  it  is  true 
that  pleadings  may  be  amended  to  meet  the  case  made  by 
evidence  admitted  without  objection,  the  evidence  upon 
which  accord  and  satisfaction  is  predicated  in  this  case  was 
of  an  interview  at  which  a  payment  of  $100  was  made,  for 
which  the  complaint  did  not  give  credit,  and  for  which  the 
answer  claimed  credit  as  payment.  It  was  admissible  upon 
the  issue  of  payment,  and  no  suggestion  was  made  at  the 
time  of  its  introduction  that  it  served  any  other  purpose. 
Meanwhile  the  defendants  continued  to  offer  evidence  in 
support  of  the  counterclaims  above  mentioned,  demanded 
their  submission  to  the  jury,  upon  instructions  with  refer- 
ence thereto,  and,  for  all  that  appears  in  the  record,  may 
have  been  accorded  some  allowance  upon  those  counter- 
claims. Evidence  thus  admitted  under  circumstances  to 
exclude  the  idea  that  it  is  offered  to  support  a  defense  or 
cause  of  action  not  set  up  in  the  pleadings,  and  inconsistent 
therewith,  should  not  justify  amendment  of  pleadings  at 
the  close  of  the  trial  to  bring  in  such  new  issues. 

3.  A  claim  is  made  that  the  trial  court  committed  error 
in  assuming  fifty  cents  per  thousand  feet  as  the  profit  on 
sawing  logs  for  which  the  jury  had  allowed  damages  to  the 
plaintiff,  and  in  measuring  a  deduction  from  the  verdict  by 
that  figure,  when  there  was  evidence  which  might  have 
justified  the  jury  in  adopting  a  higher  rate.  This  error,  if 
any,  could  not  have  been  prejudicial  to  the  defendants,  for 
the  allowance  made  by  the  court  was  for  an  assumed  excess 
of  logs  over  the  8,000,000  feet  mentioned  in  the  contract. 
In  this  the  court  made  a  mistake.  There  was  no  excess  of 
logs  over  8,000,000  feet.  The  lumber  produced  therefrom 
slightly  overran  that  total,  but  the  logs  were  considerably 
less  than  8,000,000  feet.  There  was  therefore  no  reason  for 
any  deduction,  and  defendants  could  suffer  no  legal  injury 
because  the  deduction  made  by  the  court  was  less  than  it 
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might  have  been  on  their  theory^  when  they  were  entitled 
to  no  dednction  at  all. 

For  the  first  error  assigned  and  discussed,  the  judgment 
must  be  reversed. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  new  triaL 


Pbobeet,  Respondent,  vs.  Sonjtt,  Appellant. 

March  23 -- April  9, 190t 

Debtor  and  creditor:  Fraudulent  conveyances:  Qift  to  wife, 

Pfaintiff  at  and  before  her  marriage  owned  a  piano,  and  on  her  huih 
band's  request  and  his  promise  to  bay  her  another  gave  the  old  one 
to  her  father.  Afterwards,  and  while  doing  a  profitable  business, 
with  no  judgments  or  suits  pending  against  him,  he  bought  and 
gave  her  the  piano  in  question.  More  than  a  year  thereafter  he 
made  a  voluntary  assignment  for  the  benefit  of  creditors,  up  to 
which  time  a  creditor  who  recovered  judgment  subsequent  to  the 
assignment,  with  his  wife  and  daughter,  were  depositors  in  the 
husband's  bank.  At  the  time  the  piano  was  given,  plaintiff's  hus- 
band owed  five  dollars  as  deposits  to  such  creditor's  wife  and 
daughter,  but  none  to  him.  It  did  not  appear  that  the  piano  was 
purchased  with  intent  to  defraud  existing  or  subsequent  creditors, 
or  that  the  plaintiff  knew  or  participated  in  any  such  intent  Held 
that,  even  though  the  husband  was  insolvent  at  the  time  of  the 
purchase  in  the  sense  that  his  resources  were  insufficient  to  pay 
all  his  liabilities,  the  transfer  was  not  fraudulent  as  against  such 
creditor. 

Appeal  from  a  judgment  of  the  circuit  court  for  Bay- 
field county:  John  K.  Paeish,  Circuit  Judge.    Affirmed. 

For  the  appellant  there  were  briefs  by  Tomkins  &  Tom- 
hinsy  and  oral  argument  by  W.  M.  TomJdns. 

For  the  respondent  there  was  a  brief  by  H.  H.  Hayden^ 
and  oral  argument  by  H.  B.  Walmaley. 
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Cassodat,  C.  J.  This  action  of  replevin  was  commenced 
June  28, 1897,  to  recover  the  possession  of  a  piano  of  the 
alleged  value  of  $300.  The  answer  consists  of  admissions 
and  denials,  and  justified  the  taking  of  the  piano  from  the 
possession  of  the  plaintiff  June  24, 1897,  as  sheriff,  under  an 
execution  issued  June  18, 1897,  on  a  judgment  previously 
rendered  in  favor  of  one  William  Flynn,  as  plaintiff,  and 
against  the  plaintiff's  husband,  A.  0.  Probert,  as  defendant. 
The  cause  was  referred  to  R  Sleight,  to  hear,  try,  and  de- 
termine. Such  trial  was  commenced  and  concluded  before 
the  referee  June  24, 1899.  After  such  trial  the  referee  re- 
ported his  findings  of  fact  and  conclusions  of  law  to  the 
court,  to  the  effect  that  such  allegations  of  the  answer  were 
true;  that  May  28,  1892,  the  time  at  which  the  plaintiff 
claims  that  her  husband,  A.  C.  Probert,  gave  her  the  piano^ 
he  was  hopelessly  insolvent,  and  had  been  so  for  several 
years  prior  to  that  date,  and  still  was;  that  the  piano  orig- 
inally owned  by  the  plaintiff  was  of  the  value  of  $25;  that 
the  piano  which  this  action  was  brought  to  recover  was, 
May  28, 1892,  of  the  value  of  $800,  and  largely  in  excess  of 
the  value  of  the  old  piano  and  any  indebtedness  from  A.  C. 
Probert  to  the  plaintiff;  that  at  the  time  the  piano  was 
levied  upon  under  the  execution  it  was  the  property  of  A.  C. 
Probert,  and  subject  to  such  levy.  And,  as  conclusions  of 
law,  he  found  that  the  defendant  was  entitled  to  judgment 
of  no  cause  of  action  against  the  defendant,  together  with 
costs.  Upon  a  motion  to  set  aside  such  report,  the  court 
ordered  that  the  report  of  the  referee  be,  and  the  same  was 
thereby,  set  aside  and  vacated,  and  upon  the  pleadings  and 
the  evidence  taken  before  the  referee  the  court  found  that 
at  the  time  alleged  in  the  complaint  the  plaintiff  was  the 
owner  of,  and  entitled  to  the  possession  of,  the  piano  therein 
described;  that  its  value  was  §800;  that  the  plaintiff's  dam- 
ages for  the  detention  thereof  were  six  cents;  that  the  alle- 
gations of  the  complaint  were  true;  that  the  property  de- 
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scribed  having  been  delivered  to  the*  defendant^  and  he 
having  given  the  undertaking  required  by  statute  therefor, 
and  the  plaintifTs  attorney  having  elected  to  take  judgment 
for  the  recovery  of  the  possession  of  the  property  described, 
or  the  value  thereof  in  case  a  delivery  could  not  be  had,  it 
was  thereupon  ordered  and  adjudged  that  the  plaintiff  do 
have  and  recover  of  the  defendant  and  his  sureties  on  the 
undertaking  the  possession  of  the  property  described,  to- 
gether with  six  cents,  her  damages  for  such  detention,  and, 
in  case  a  delivery  could  not  be  had  of  the  property,  then 
that  the  plaintiff  do  have  and  recover  of  the  defendant  and 
his  sureties  the  sum  of  $800,  the  value  of  the  piano,  in  addi- 
tion to  such  damages,  together  with  the  further  sum  of 
$68.95,  the  costs  and  disbursements  in  this  action.  From 
that  judgment  the  defendant  brings  this  appeal. 

The  following  facts  appear  from  the  record  and  are  un- 
disputed :  The  plaintiff  was  married  to  A.  C.  Probert  April 
21',  1886,  at  her  home,  in  Paterson,  New  Jersey.  Before 
and  at  the  time  of  her  marriage  she  had  and  owned  a  piano, 
in  good  condition,  which  she  knew  to  be  of  the  value  of 
$275.  Her  husband  did  not  like  that  piano,  and  told  her,  if 
she  would  leave  it  with  and  give  it  to  her  father,  he  would 
get  her  a  new  one  after  they  came  West.  In  pursuance  of 
such  request,  and  on  the  faith  of  such  promise,  she  gave 
that  piano  to  her  father,  and  came  West  with  her  husband 
in  the  spring  of  1887.  In  pursuance  of  such  promise  the 
plaintiff  and  her  husband  went  to  St.  Paul,  where  there  was 
an  agent  for  the  Steinway  piano,  and  examined  his  stock. 
Her  husband  then  said  to  her:  "Now,  Jane^  as  I  promised 
you  a  piano  as  soon  as  I  could  get  you  a  good  one,  3'ou  can 
have  any  make  or  style  you  like,  for  I  wish  you  to  feel  sat- 
isfied, as  it  is  for  you  and  for  your  use ;  and  as  you  prefer 
this  style  [Steinway],  you  shall  have  it."  Her  husband 
gave  the  order  for  the  piano  so  selected  by  her  on  that 
day.    When  it  was  received  at  their  home  her  husband  said 
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to  her:  "Now,  JahCj  this  is  j^oars,  and  how  do  you  like 
it?"  She  told  him  it  pleased  her  ia  every  way;  that  it  was 
a  very  beaatifal  piano,  and  just  the  one  she  wished  for. 
The  piano  had  been  in  her  possession  ever  since.  Her  hus- 
band was  a  banker,  and  the  owner  of  nine  tenths  of  the 
stock  in  the  Washburn  Brewing  Company,  and  was  vice- 
president  of  the  Bay  Land  &  Improvement  Company,  and 
its  local  agent,  and  transacted  a  general  insurance  business. 
His  three  banks  at  that  time  were  doing  a  solvent,  going 
business.  The  brewing-company  business  was  in  a  prosper- 
ous condition,  paying  from  five  to  ten  thousand  dollars  net 
profit  per  year,  and  his  real  estate  and  insurance  business 
were  both  paying  good  incomes.  On  June  24, 1893,  her 
husband,  A.  C.  Probert,  made  an  assignment  for  the  benefit 
of  his  creditors.  Since  July,  1896,  circumstances  have  made 
it  impossible  for  her  to  live  with  her  husband. 

The  plaintiff  testified  that  she  got  the  piano  in  question 
in  November,  1890.  There  is  some  evidence  tending  to 
prove ,  that  she  did  not  get  it  until  May  28, 1892.  It  does 
not  appear  that  there  was  any  judgment  against  her  hus- 
band, or  any  suits  pending  against  him,  until  1893.  It  appears 
that  the  judgment  upon  which  the  execution  was  issued  was 
not  rendered  until  June  19,  1897;  that  such  judgment  was 
for  $230.30  damages  and  costs;  that  William  Flynn  was 
plaintiff  in  that  judgment;  that  the  amount  of  damages 
therein  were  made  up  of  three  accounts  at  A.  C.  Probert's 
bank, —  one  in  favor  of  his  wife  for  $2.50,  deposited  in  Feb- 
ruary, 1892,  and  one  in  favor  of  his  daughter  for  $2.50,  de- 
posited in  February,  1892, —  and  the  balance  of  the  judg- 
ment was  for  moneys  deposited  in  1893  and  1894,  mostly  on 
a  long  running  account  of  William  Flynn  with  the  bank, 
from  which  it  appears  that  the  balance  in  his  favor  June  7, 
1893,  was  only  $121.94. 

Thus  it  appears  that  if  the  piano  was  not  purchased  until 
May  28, 1892,  then  only  $5  of  the  indebtedness  upon  which. 
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the  judgment  was  recovered  existed  at  the  time,  and  none 
of  that  in  favor  of  the  judgment  creditor,  whereas,  if  the 
piano  was  purchased  in  November,  1890,  as  testified  to  by 
the  plaintiff,  then  none  of  the  indebtedness  upon  which  the 
judgment  is  based  existed  at  the  time.  It  may  be  that 
A.  C.  Probert  was  insolvent  May  28, 1892,  in  the  sense  that 
his  resources  were  insufficient  to  pay  all  his  liabilities;  but, 
as  indicated,  he  was  for  more  than  a  year  afterwards  doing 
a  large  and  paying  business  in  the  different  lines  mentioned, 
with  no  judgment  or  suit  pending  against  him.  During 
that  time  the  judgment  creditor,  William  Flynn,  and  his 
wife  and  daughter  were  depositing  moneys  in  his  bank, 
showing  that  they  did  not  regard  him  insolvent.  It  does 
not  appear  from  the  evidence  that  A.  C.  Probert  made  the 
purchase  of  the  piano  with  intent  to  defraud  his  existing 
creditors, —  much  less,  his  subsequent  creditors.  Certainly 
there  is  nothing  to  indicate  that  the  plaintiff  knew  of  or 
participated  in  any  such  intent.  On  the  contrary,  it  is 
manifest  from  the  evidence  that  the  plaintiff's  husband  pur- 
chased the  pijano  in  pursuance  of  his  agreement  with  her  to 
purchase  it  in  consideration  of  the  plaintiff  giving  to  and 
leaving  her  old  piano  with  her  father  when  she  came  West 
with  her  husband  in  1887. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Heinjemann,  Eespondent,  vs.  Pier,  Appellant. 

March  £3  — April  9, 190L 

Statutes:   Commencement  of  action:  Summons:  Substituted  service: 
"  Member  of  family  ";  Laches:  Default:  Judgment:  Appealable  order, 

t.  Statutes  dispensing  with  actual  personal  service  of  process  must  be 
strictly  construed.  Thus,  under  subd.  4,  sec.  2636,  Stats.  1898,  au- 
thorizing service  of  the  summons  on  the  defendant,  if  not  found, 


186  SUPKEME  COURT  OF  WISCONSIN.         [llfr 

Helnemann  ys.  Pier. 

hj  leaving  a  oopj  thereof  at  bis  usual  plaoe  of  abode  in  the  pn^ 
ence  of  some  one  of  his  family  of  suitable  age  and  discretion,  who> 
shall  be  informed  of  the  contents  thereof,  it  is  imperative  that  the 
summons  be  delivered  to  a  member  of  the  fantuly  to  which  the  de^ 
fendant  belongs. 

2l  a  defendant's  married  daughter,  who  resided  with  her  husband  in. 
the  same  house  or  building  with  defendant  but  in  separate  apart- 
ments, the  two  households  being  managed  separately,  each  jMtying 
its  own  expenses  and  employing  separate  servants,  is  not  a  ^  mem- 
ber "  of  defendant's  family  within  the  meaning  of  the  statute  Ib 
order  to  constitute  a  family,  the  persons  composing  it  must  be- 
under  one  management -or  head. 

8.  An  order  denying  a  motion  to  set  aside  an  attempted  service  of  a. 
summons  is  not  appealabia 

4,  A  defendant  who  has  not  been  personally  served  with  the  summon^ 

before  the  expiration  of  twenty  days  after  an  attempted  service^ 
made  at  the  apartment  house  in  which  she  resided,  upon  a  person 
not  a  member  of  her  family,  appeared  specially  in  the  action  and 
moved  to  set  aside  such  attempted  service.  After  the  entry  of 
judgment  by  default,  she  made  a  second  motion  to  obtain  the  de> 
sired  relief,  which  was  denied,  and  she  appealed.  Hddf  that  di*> 
was  not  guilty  of  laches. 

5.  The  defect  in  the  service  of  the  summons  in  such  case  being  juris- 

dictional, on  a  motion  to  set  aside  the.  judgment,  the  defendant  i» 
not  required  to  show  merita 

Appeal  from  a  judgment  and  an  order  of  the  circuit  court 
for  Iron  county :    John  K.  Pabish,  Circuit  Judge.    Reversed, 

This  is  an  action  of  ejectment.  The  summons  and  com- 
plaint were  attempted  to  be  served  by  a  private  person  uponr 
the  7th  of  September,  1898,  by  delivering  the  same  to  the- 
defendant's  daughter,  Mrs.  John  H.  Eoemer.  The  follow- 
ing aflSdavit  of  service  was  made,  and  constitutes  the  only 
proof  of  such  service: 

"  Charles  Friend,  being  first  duly  sworn,  on  oath  deposes, 
and  says:  That  he  is  an  attorney  at  law,  duly  admitted  ta 
practice  in  the  state  of  Wisconsin,  residing  in  the  city  of 
Milwaukee,  in  said  state;  that  on  the  7th  day  of  Septem- 
ber, 1898,  at  about  9: 30  o'clock  in  the  forenoon,  he  served 
the  annexed  and  foregoing  summons  and  complaint  upon 
the  defendant,  Kate  IPier^  to  him  well  known  to   be  the 
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identical  person  named  as  defendant  in  the  said  action,  at 
her  home,  No.  577  Yan  Buren  street,  in  the  city  of  Milwau- 
kee, which  is  her  usual  place  of  abode,  by  delivering  to  and 
leaving  with  her  daughter,  Mrs.  John  H.  Roemer,  a  mem- 
ber of  the  family  of  said  defendant,  who  resides  with  her, 
being  a  person  of  suitable  age  and  discretion,  a  true  and 
correct  copy  thereof,  and  of  the  whole  thereof,  and  at  the 
same  time  and  place  the  affiant  informed  said  Mrs.  John  H. 
Koemer  of  the  contents  thereof;  that  the  reason  said  affiant 
did  not  serve  said  defendant,  Kate  Pier^  personally  is  that 
she  could  not  be  found.  Chakles  Fbiend." 

On  the  20th  of  September,  1898,  the  defendant  appeared 
specially  for  the  purpose  of  moving  to  dismiss  only,  and 
made  a  motion  to  dismiss  the  action  for  want  of  service  of 
the  summons  on  the  defendant,  which  motion  was  based 
upon  affidavits  of  the  defendant  and  of  Caroline  H.  Roemer, 
showing  that  no  personal  service  was  ever  made  upon  the 
defendant,  and  that  Caroline  H.  Roemer,  who  is  a  daughter 
of  the  defendant,  with  whom  the  summons  and  complaint 
were  left,  was  a  married  woman  at  the  time,  and  the  wife 
of  John  H.  Roemer,  and  was  a  member  of  the  family  of 
John  H.  Roemer,  and  not  a  member  of  the  defendant's 
family.  The  motion  was  denied,  and  exception  taken.  The 
defendant  made  no  further  appearance  in  the  action,  and 
judgment  by  default  was  entered  for  the  plaintiff  June  22, 
1899.  June  13,  1900,  the  defendant  again  appeared  spe- 
cially and  moved  to  set  aside  the  judgment  and  dismiss  the 
complaint,  because  no  service  of  the  summons  had  ever  been 
made;  said  motion  being  based  upon  additional  affidavits 
showing  more  fully  that  Caroline  H.  Roemer  was  not  a 
member  of  the  family  of  the  defendant  at  the  time  of  the 
alleged  service.  This  motion  was  denied,  and  the  defendant 
appeals  from  the  judgment  and  from  the  order  denying  the 
last-named  motion. 

The  cause  was  submitted  for  the  appellant  on  the  briefs 
of  Timlin^  Glicks^ncm  <&  Conway,  and  for  the  respondent 
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on  that  of  K.  K.  Kennan,  attorney,  and  Gub.  E.  Revnemcmn^ 
of  coansel. 

WiNSLow,  J.  It  seems  very  plain  that  there  was  no  legal 
service  of  the  summons  in  this  case,  and  that  the  pretended 
service  should  have  been  set  aside.  The  statute  prescribes 
that  the  summons  shall  be  served  upon  the  defendant  per- 
sonally, or,  if  not  found,  "  by  leaving  a  copy  thereof  at  his 
usual  place  of  abode  in  the  presence  of  some  one  of  the  fam- 
ily of  suitable  age  and  discretion,  who  shall  bo  informed  of 
the  contents  thereof."  Stats.  1898,  sec.  2636,  subd.  4.  Stat- 
utes dispensing  with  actual  personal  service  of  process  must 
be  strictly  pursued.    Pollard  v.  Wegener^  13  Wis.  569. 

It  is  imperative  that  the  summons  be  delivered  to  a  mem- 
ber of  the  family  to  which  defendant  belongs.  In  this  case 
it  was  delivered  to  defendant's  married  daughter,  who  re- 
sided, with  her  husband,  in  the  same  house  or  building  with 
defendant,  but  in  separate  apartments;  the  two  households 
being  managed  separately,  each  paying  their  own  expenses 
and  employing  their  own  separate  servants.  Families  may 
be  separate,  though  living  under  the  same  roof.  If  it  were 
not  so,  then  service  could  be  made  upon  any  one  living  in 
an  apartment  house  by  leaving  the  summons  with  some 
other  person  living  in  different  apartments  in  the  same 
building,  but  who,  perhaps,  is  not  even  acquainted  with  the 
defendant.  Such  an  interpretation  of  the  statute  would 
open  a  wide  door  to  fraud,  especially  in  this  day,  when 
apartment  buildings  housing  many  different  families  are  so 
extensively  used.  In  order  to  constitute  a  family,  the  per- 
sons composing  it  must  be  under  one  management  or  head. 
Poor  V,  Hudson  Ins.  Co.  2  Fed.  Hep.  432. 

It  cannot  be  said  that  the  defendant  was  guilty  of  any 
laches  in  seeking  relief.  She  moved  promptly  to  set  aside 
the  service  of  the  summons,  but  her  motion  was  denied.  No 
appeal  could  be  taken  from  the  order  denying  her  motion. 
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Latimer  v.  Central  E.  Co.  101  Wis.  310.  It  can  be  reviewed 
only  on  appeal  from  the  judgment.  Drake  v,  Scheunemann^ 
103  Wis.  458.  She  therefore  waited  until  judgment  was 
entered,  and  thereafter  made  a  second  motion  in  the  trial 
court  to  obtain  the  desired  relief,  and  upon  denial  of  the 
motion  appealed.  It  is  difficult  to  see  how  she  could  have 
done  more.  The  defect  being  jurisdictional,  she  was  not  re- 
quired to  show  merits. 

By  the  Court — Judgment  and  orders  reversed,  and  action 
remanded  with  directions  to  set  aside  the  service  of  the 
summons  and  dismiss  the  complaint. 


The  Statb  ex  bkl.  Duener,  Sheriff,  Plaintiff  in  error,  vs., no jgg 

HuBGiN,  Defendant  in  error.  |fiiO_2^ 

Same,  Plaintiff  in  error,  vs.  Aikens,  Defendant  in  error.     !1?    .  189 
Same,  Plaintiff  in  error,  vs.  Hoyt,  Defendant  in  error.      .["^       ~-[ 
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Appeal  and  error:  Habeas  corpus:  Parties:  Right  to  he  heard  "by  eownryl^  ^^    ^^ 

eel:  Nature  of  action:  Criminal  law  and  practice:  Suffleiency  of ^ 

compiaint  and  commitment:  Pleading:  Statutory  form:  Prelimi-^^^  ^^^^ 
nary  examination:  Review  on  habeas  corpus:  Juriediction:  C(mr  ^  ^j^^  24^ 
epiraey:  Combination  to  control  prices:  Malice:  Constntction  of 
statutes. 


1.  Upon  the  review  in  this  court  of  a  case  upon  appeal  or  writ  of  error, 
a  prox)er  party  to  such  appeal  or  writ  is  entitled  to  be  heard  by 
counsel  regardless  of  whether  that  will,  for  the  time  being,  recog- 
nize him  as  having  a  status  which  is  one  of  the  very  matters  to  be 
decided  on  such  review. 

2l  If,  in  a  habeas  corpus  suit  against  a  sheriff,  he  is  required  to  restore 
his  prisoner  to  liberty,  he  is  a  party  aggrieved  within  the  rule 
that  only  such  a  party  is  entitled  to  be  heard  on  api)eal  or  review 
on  writ  of  error. 

3.  The  statutory  and  judicial  policy  which  precludes  a  private  attorney 
from  appearing  for  the  state  in  a  criminal  case  in  a  trial  or  appel- 
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late  court  except  by  a  special  appointment  for  that  purpose,  does 
not  apply  to  habecM  corpus  proceedings. 

4L  While  an  attorney  cannot  appear  cm  the  side  of  the  state  in  a  habeas 
corpus  suit  at  public  expense,  he  may  appear  by  request  of  the 
proper  officer  at  private  expense,  to  represent  the  interests  of  the 
state,  and  he  may  appear  regardless  of  such  consent  to  represent 
the  person  charged  with  the  wrong. 

5.  Regardless  of  what  a  habeas  corpus  proceeding  should  be  called 
under  the  Code,  which  divides  all  judicial  proceedings  into  actions 
and  special  proceedings,  it  is  to  all  intents  and  purposes  a  civil 
suit— a  proceeding  in  the  nature  of  a  civil  action — in  which  the 
party  seeking  to  establish  his  right  to  personal  liberty  is  plaintiff 
within  the  meaning  of  sea  2601,  Stats.  1898,  regardless  of  the  name 
by  which  such  a  party  is  commonly  known,  and  the  person  charged 
with  the  wrong  is  an  adverse  party,  to  all  intents  and  purposes  a 
defendant,  regardless  of  the  name  by  which  such  a  person  is  com- 
monly known  in  such  a  proceeding. 

OL  An  order  or  judgment  in  a  habeas  corpus  suit  is  res  adjudicaia  as  to 
the  person  charged  with  unlawfully  restraining  another  of  his  lib- 
erty, till  reversed  in  some  proper  proceeding. 

7.  A  necessary  party  to  a  judicial  proceeding  as  a  representative  of 

public  authority,  having  no  interest  in  the  litigation  except  to  vin* 
dicate  such  authority,  is  a  party  in  interest  and  may  be  a  party 
aggrieved  within  the  meaning  of  the  appeal  statute  and  the  prac- 
tice on  review  on  writs  of  error. 

8.  A  warrant  of  commitment  for  trial  which  states  the  offense  charged 

with  convenient  certainty  is  sufficient  if  good  in  all  other  respects. 
0.  The  formal  language,  '*  against  the  peace  and  dignity  of  the  state  of 
Wisconsin  and  the  statutes  in  such  case  made  and  provided,"  or 
equivalent  formal  words,  is  unnecessary  to  either  a  criminal  com- 
plaint or  warrant  of  commitment  for  trial. 

10.  The  rule  of  convenient  certainty  as  to  describing  the  offense  in  a 

warrant  of  commitment  does  not  require  the  facts  to  be  stated  in 
detail.  A  statement  thereof  according  to  their  legal  effect  is  suf- 
ficient 

11.  The  description  of  an  offense  in  a  warrant  of  commitment  by  its 

generic  name,  if  it  has  one,  whether  the  offense  be  statutory  or 
one  known  to  the  common  law,  states  by  reasonable  inference  all 
the  facts  requisite  to  such  offense. 
12l  The  statutory  form  for  a  commitment  found  in  sea  4774,  Stats.  1898, 
is  satisfied  by  the  use  of  language  including  all  material  elements, 
though  such  language  departs  from  the  particular  wording  of  the 
form. 


Wis.]  JANXIAET  TERM,  1901.  191 

The  State  ex  rel.  Durner  vs.  Huegin. 

13l  The  rule  that  a  form  prescribed  bj  statute  must  be  strictly  followed, 
does  not  mean  literally  followed  unless  the  statute  clearly  so  indi- 
cates.   That  is  not  the  case  with  sea  4774^  Stata  180a 

14.  Upon  proceedings  before  a  committing  magistrate  being  properly 
brought  to  the  attention  of  the  court  for  review  in  habeas  corpus 
prooeedingSy  the  court  has  jurisdiction  to  examine  into  the  suffi- 
ciency of  the  complaint  to  charge  a  criminal  offense,  and  of  the 
evidence  as  regards  whether  it  will  admit  of  a  reasonable  inference 
of  the  existence  of  the  ultimate  facts  necessary  t6  hold  the  person 
charged  for  trial,  L  e.,  that  the  offense  was  committed  and  that 
there  is  probable  cause  for  believing  the  accused  to  be  guilty 
thereof. 

I5i  A  habecu  corpus  suit  reaches  only  jurisdictional  error.  It  does  not 
reach  beyond  the  commitment  to  the  proceedings  leading  up 
thereto  where  the  person  in  custody  is  detained  by  virtue  of  the 
final  judgment  or  order  of  a  court  having  jurisdiction  of  the  sub- 
ject matter  and  the  person.  But  such  is  not  the  case  where  the 
I^rson  in  custody  is  being  held  on  a  commitment  for  triaL 

t&  A  preliminary  examination  is  not  an  action.  The  determination 
thereof  is  not  a  final  judgment  The  proceeding  is  not  according 
to  the  course  of  the  common  law;  it  is  purely  statutory,  and  com- 
pliance with  the  statute  is  requisite  to  jurisdiction  at  every  step. 

17.  An  examination  to  determine  whether  a  criminal  prosecution  shall 
be  commenced  is  a  judicial  proceeding  in  that,  so  far  as  the  mag- 
istrate acts  within  his  jurisdiction,  his  decision  is  as  binding  for 
the  purposes  of  such  proceeding  when  it  is  right  as  when  it  is 
wrong.  But,  like  the  situation  where  a  board  is  authorized  by 
statute  to  act  in  a  gua«t-judicial  capacity  upon  evidence,  if  there 
is  no  evidence  reasonably  permitting  of  action,  a  decision  upon  a 
oontraiy  theory  is  in  excess  of  jurisdiction. 

i8L  Where  an  examining  magistrate  acts  upon  evidence,  and  such  evi- 
dence, looking  at  it  from  the  most  favorable  standpoint,  will  not 
reasonably  permit  of  such  action,  the  error  is  jurisdictional,  strictly 
so  called,  remediable  by  writ  of  habeas  corpus,  within  the  rule  that 
such  errors  only  can  be  reached  by  such  writ. 

19.  The  doctrine  that,  where  concert  of  action  is  necessary  to  an  offense, 
a  charge  of  criminal  conspiracy  does  not  lie,  does  not  apply  where 
the  unlawful  agreement  is  of  itself  an  offense,  but  applies  only 
where  the  agreement  and  the  consummation  thereof  are  so  closely 
connected  that  the  two  constitute  really  but  one  offense,  h^  in  the 
case  of  the  offense  of  adultery  or  that  of  bigamy. 

"SO.  Where  concert  is  not  a  mere  part  of  a  criminal  act,  but  is  in  aid 
of  it  and  is  itself  criminal,  the  charge  of  conspiracy  will  lie  against 
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those  concerting  together  to  perpetrate  such  act,  though  only  one 
of  the  parties,  or  neither  one  alone,  could  effect  such  purpose. 

21.  When  a  complaint  charges  the  offense  of  conspiracy  in  the  lan- 

guage of  the  statute,  and  a  conspiracy  to  carry  out  the  particular 
purpose  of  such  conspiracy  in  a  particular  way  is  also  charged,  ac- 
companied by  a  statement  of  overt  acts  pursuant  to  the  conspiracy,, 
the  latter  part  may  be  rejected  as  surplusage  in  construing  the  com- 
plaint, but  the  two  charges  of  conspiracy  may  be  read  together  a» 
charging  a  conspiracy  of  the  nature  indicated  by  the  particular 
allegations  as  regards  the  method  adopted  for  effecting  the  crim- 
inal purpose. 

22.  A  complaint  stating  that  three  persons,  naming  them,  concerted  to- 

gether, using  substantially  the  language  of  the  statute,  for  the  pur- 
pose of  maliciously  injuring  another  in  his  business,  describes  the 
conspiracy  made  criminal  by  sea  44^a,  Stata  18d8. 

23.  An  agreement  between  several  independent  concerns,  each  publish- 

ing a  newspaper  and  furnishing  thereby  means  for  advertising,  to 
compel  a  fourth  person  engaged  in  like  business  to  reduce  hisratea 
for  advertising  or  lose  customers,  indicates  a  malicious  purpose  to 
injure  the  business  of  the  latter  within  the  meaning  of  sea  44d6a, 
Stats.  189a 

24.  If  sea  4460a  be  regarded  as  describing  a  conspiracy  between  ownera 

of  independent  enterprises  to  control  the  rates  charged  in  their 
line  of  work  in  any  locality,  great  or  small,  it  is  not  constitutionaL 
However,  it  cannot  be  so  regarded,  for  it  makes  the  malicious  pur- 
pose to  in  jura  an  essential 

25.  Several  persons,  conducting  independent  business  enterprises,  may,. 

in  the  absence  of  a  statute,  combine  to  control  prices  for  the  pur- 
pose of  promoting' their  individual  interests,  and  in  their  operations 
to  that  end  impoverish  a  rival  and  drive  him  out  of  business,  there 
being  no  malicious  intent  in  their  conduct,  using  the  term  in  the 
sense  of  malice  in  law.    Sea  4466a  does  not  go  that  far. 

26.  All  agreements  to  maliciously  injure  another  in  any  way  are  con- 

trary to  the  policy  of  the  law.  Legislative  authority  is  ample  to 
outlaw  such  agreements  to  the  extent  of  making  the  participants 
therein  liable  civilly  and  criminally. 

27.  A  conspiracy  to  wrongfully  injure  another  is  actionable  at  the  com- 

mon law  if  executed  to  the  damage  of  another,  whether  that  other 
would  have  a  remedy  if  the  act  were  committed  by  a  single  per- 
son or  not,  or  whether  one  person  could  commit  such  injury  alone. 

28.  The  doctrine  that  an  act  which  is  not  actionable  if  done  by  one  ia 

not  when  done  by  many,  is  not  the  law  of  this  state.  Neither  is 
the  doctrine,  as  applied  to  a  combination  of  persons  to  wrongfully 
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injure  another,  that  an  act,  lawful  without  malice^  does  not  b^ 
oome  unlawful  by  adding  such  element 

281  A  oombination  of  persons  to  injure  another  without  any  just  oause^ 
such  as  an  injury  that  is  not  an  incidental  e£feot  of  the  pix>motion 
of  the  legitimate  interests  of  the  members  of  the  combine,  is  a  con* 
spiracy  to  inflict  a  a  malicious  injury  upon  another  at  common  law, 
and  is  such  an  injury  under  the  statute  (sec.  4466a,  Stata  1898)  if  it 
relates  to  suoh  other's  reputation,  business,  trade,  or  profession. 

80l  A  combination  of  individuals  for  the  purpose  of  inflicting  a  malicious 
injury  upon  another,  is  in  effect  an  agreement  to  injure  by  violenofr 
It  was  the  policy  of  the  common  law,  as  it  is  of  the  statute,  to  .pre* 
vent  such  a  wrong  by  ciTil  and  criminal  liabilitiea 

31  The  term  "malicious  injury,"  as  used  in  the  statute,  is  ssrnonymous 
with  that  term  in  the  law  of  conspiracy  independent  of  the  statute^ 

88L  Sec.  4466a,  Stats.  1898,  is  a  mere  declaration  of  the  common  law.    Its 
only  effect  is,  as  to  the  particular  matters  stated  therein,  to  remoTe 
the  necessity  for  an  overt  act,  which  is  required  by  the  change  in 
the  common  law  by  sec.  4568. 
[Syllabus  by  Marshall,  J.] 

Writs  of  ebbor  to  review  orders  of  the  circuit  court  for 
Milwaukee  county:  B.  G.  Siebeokeb,  Judge.    Reversed. 

Writs  of  error  to  the  circuit  court  for  Milwaukee  county 
to  review  orders  thereof,  in  habeas  corpuB  proceedings,  dis- 
charging certain  persons  from  custody  who  were  under  re- 
strainty  according  to  forms  of  law,  to  await  trial  for  the 
offense  of  conspiracy  to  injure.  The  complaint  charging  the 
offense  was  under  oath  and  as  follows: 

"  Lucius  W.  Nieman  and  Lloyd  T.  Boyd',  of  the  city  of 
Milwaukee,  in  said  county  of  Milwaukee,  being  severally 
first  duly  sworn,  complain  to  the  police  court  for  the  city  of 
Milwaukee,  Milwaukee  county,  Wisconsin,  that  on  or  about 
the  6th  day  of  April,  A.  D.  1900,  at  the  city  of  Milwaukee, 
and  within  said  county  of  Milwaukee,  Aridrew  J.  Aikens^ 
Albert  Huegin^  and  Mdvin  A.  Hoyt  did  then  and  there  un- 
lawfully conspire,  combine,  confederate,  associate,  agree, 
mutually  undertake  and  concert  together  for  the  purpose 
and  with  the  intent  then  and  there  of  wilfully  and  mali- 
ciously injuring  The  Journal  Company,  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  state  of  Wisconsin,  in  its  trade  and  business,  and  for  the 
Vol.  110—18 
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purpose  and  with  the  intent  then  and  there  of  wilfully  and 
maliciously  injuring  Lucius  W.  Nieraan,  Lloyd  T.  Boyd,  and 
John  W.  Schaum,  and  each  of  them,  in  their  trade,  business, 
and  occupation ;  that  the  said  The  Journal  Company  at  all 
of  said  times  was,  ever  since  has  been,  and  now  is  a  corpo- 
ration or^nized  and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  Wisconsm,  as  aforesaidf,  and  at  all  of 
said  times  was  and  now  is  the  owner  and  publisher  of  a  daily 
newspaper  and  advertising  medium  known  as  The  Milwau- 
kee Journal,  published  at  tne  said  city  of  Milwaukee,  which 
said  newspaper  at  all  of  the  times  herein  referred  to  had, 
and  now  has,  a  large  circulation  as  a  newspaper  and  adver- 
tising medium  in  the  city  of  Milwaukee,  and  throughout  the 
state  of  Wisconsin  and  elsewhere;  that  it  was  at  all  of  said 
times,  and  now  is,  the  business  and  trade  of  said  The  Journal 
Company  to  publish  said  newspaper  and  to  sell  and  furnish 
the  same  to  its  patrons  and  subscribers,  and  to  solicit,  re- 
ceive, print,  and  publish  in  said  newspaper  for  hire  advertise- 
ments for  merchants  and  other  persons,  as  is  customary  with 
such  newspapers,  and  that  at  all  of  said  times  and  especially 
at  the  time  of  the  said  combination  and  conspiracy,  and  sub- 
sequently thereto,  the  said  The  Journal  Companjr  had  a  large 
number  of  advertisers  or  patrons  who  advertised  in  said  news- 
paper. The  Milwaukee  Journal,  and  that  a  large  portion  of 
the  revenue  of  said  The  Journal  Company  was  and  is  derived 
from  such  advertisements;  that  the  said  Lucius  W.  Nieman, 
Lloyd  T.  Boyd,  and  John  W.  Schaum  were  at  all  of  said 
times,  and  now  are,  stockholders  in  said  The  Journal  Com- 
pany, and  financially  interested  in  the  business  and  success 
of  said  The  Journal  Company;  that  the  business  and  trade 
of  the  said  Lucius  W^  Nieman  is,  among  other  things,  that 
of  editor  of  said  The  Milwaukee  Journal,  and  the  business 
and  trade  of  said  Lloyd  T.  Boyd  is  that  of  business  manager 
of  said  The  Journal  Company  and  of  the  said  The  Milwaukee 
Journal;  and  that  at  all  of  said  times  the  business  of  said 
John  W.  Schaum  was  and  is  that  of  treasurer  of  said  The 
Journal  Company. 

"  That  the  prices  of  advertisements  and  the  advertising 
rates  which  newspapers  such  as  said  The  Milwaukee  Journal 
and  the  other  newspapers  herein  mentioned  are  entitled  to 
charge,  and  which  advertisers  and  patrons  are  willing  to 
pay,  depend  and  are  based  largely  upon  the  circulation  of 
such  papers  and  the  number  of  their  readers;  that  early  in 
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the  year  A.  D.  1900,  said  The  Journal  Company  in  gocki 
faith  established  a  new  rate  for  advertising  in  said  The  Mil- 
waukee Journal,  based,  amon^  other  things,  upon  its  in- 
creased circulation,  and  notified  the  patrons  of  and  adver- 
tisers in  the  said  The  Milwaukee  Journal  thereof^  which  said 
rate  for  advertising  was  an  increase  of  about  twenty-five 
per  cent,  above  that  which  was  charged  by  said  The  Jour- 
nal Company  for  like  advertising  in  the  year  1899. 

"  That  at  all  of  said  times  the  said  Andrew  J.  Athens  was, 
and  now  is,  the  business  manager  of  The  Evening  Wiscon- 
sin, a  daily  newspaper  publishea  in  the  city  of  Milwaukee, 
and  having  also  an  extensive  circulation  and  devoted  to  the 

fmrposes  of  a  general  newspaper  and  to  advertising  for  hire, 
ike  unto  said  The  Milwautcee  Journal;  that  at  all  of  said 
times  said  Albert  Huegin  was,  and  now  is,  the  business  man- 
ager of  The  Milwaukee  Sentinel,  a  daily  newspaper  pub- 
lished at  the  city  of  Milwaukee,  having  an  extensive  circu- 
lation and  devoted  to  the  purposes  of  a  general  newspaper 
and  to  advertising  for  hire,  like  unto  the -newspapers  afore- 
mentioned; that  at  all  of  said  times  said  Melvm  A.  Hoyt 
was,  and  now  is,  the  editor  of  The  Milwaukee  Daily  News, 
and  the  president  of  the  News  Publishing  Company,  the 
corporation  owning  said  The  Milwaukee  Daily  News,  a  daily 
newspaper  published  at  the  city  of  Milwaukee  and  devoted 
to  the  purposes  of  a  general  newspaper  and  to  advertising 
for  hire,  like  unto  the  other  of  said  newspapers. 

"That  on  or  about  said  5th  day  of  April,  A.  D.  1900,  the 
exact  date  whereof  being  unknown  to  affiants,  said  Andrew 
e/.  AikenSy  Albert  Huegin^  and  Melvin  A.  Iloyt^  with  others 
unknown  to  affiant,  in  furtherance  and  in  pursuance  of  said 
unlawful  conspiracy,  combination,  confederation,  associa- 
tion, agreement,  and  mutual  understanding,  for  the  purpose 
and  with  the  intent  then  and  there  of  wilfully,  maliciously, 
and  unlawfully  injuring  said  The  Journal  Company  in  its 
trade  and  business,  and  also  said  Lucius  W.  Nieman,  Lloyd 
T.  Boyd,  and  John  W.  Schaum,  and  each  of  them,  in  their 
trade  and  business,  and  to  that  end  and  with  the  purpose  and 
intent  aforesaid,  did  confederate,  agree,  and  mutually  under- 
take that  if  any  merchant  or  other  person  or  corporation 
advertising  or  proposing  to  advertise  in  said  The  Milwaukee 
Journal,  should  pay  or  agree  to  pay  to  said  The  Journal  Com- 

Eany  the  increased  rate  for  advertising  established  or  fixed 
y  it  as  aforesaid,  that  then  and  in  that  case  any  such  per- 
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son  or  corporation  should  not  be  permitted  to  advertise  in 
any  of  said  other  three  newspapers,  to  wit:  said  The  Mil- 
waukee Sentinel,  The  Evening  Wisconsin,  and  The  Milwau- 
kee Daily  News,  unless  such  merchant,  other  person,  or 
corporation  should  advertise  in  each  of  said  three  papers 
ana  pay  to  each  of  them  or  to  the  respective  owners  or  pro- 
prietors of  them,  a  corresponding  increase  over  the  rates  re- 
spectively theretoforecharged  by  such  other  three  newspapers 
respectively,  to  wit:  about  twenty-live  per  cent,  in  excess  of 
what  said  last-mentioned  three  papers  respectively  were 
then  charging  and  had  theretofore  charged  for  advertising; 
but  that  in  case  any  merchant,  other  person,  or  corporatioa 
should  refuse  to  pay  to  said  The  Journal  Company  the  said 
increased  rate  established  by  it  as  aforesaid  for  advertisino;^ 
in  said  The  Milwaukee  Journal,  then  and  in  that  case  such 
merchant  or  other  person  or  corporation  so  refusing  should 
be  at  liberty  to  advertise  in  any  or  all  of  the  other  of  said 
three  newspapers  at  the  rates  which  had  theretofore  been 
charged  by  said  other  three  newspapers  respectively;  that 
a  large  number  of  merchants  in  the  city  of  Milwaukee  and 
other  persons  were  at  the  time  of  said  combination  and 
agreement,  and  subsequently  thereto,  advertising  in  all  of 
said  newspapers,  to  wit:  The  Milwaukee  Journal,  The  Even- 
ing "Wisconsin,  The  Milwaukee  Sentinel,  and  The  Milwaukee 
Daily  News,  and  that  the  right  or  privilege  to  advertise  in 
two  or  more  of  said  papers  was  and  is  considered  and  re- 
garded by  a  large  number  of  such  merchants  and  other  per- 
sons as  a  valuable  right  and  privilege  and  one  much  to  be 
desired ;  that  all  or  the  greater  part  of  the  patrons  of  and 
persons  advertising  in  said  The  Milwaukee  Journal  were, 
pursuant  to  said  combination  and  conspiracy  on  the  part  of 
said  Aikens^  Huegin^  and  Iloyt^  and  in  furtherance  thereof, 
notified  by  them  of  the  said  agreement,  conspiracy,  and  com- 
bination between  said  Andrew  J  Aikens^  Albert  Huegin^ 
and  Melvin  A.  Hoyt;  that  many  of  the  patrons  and  adver- 
tisers in  said  The  Milwaukee  Journal  were  induced  thereby 
to  withdraw  their  advertisements  therefrom,  greatly  to  the 
injury  of  the  business  and  trade  of  said  The  Journal  Com- 
pany and  of  said  Lucius  W.  Nieman,  Lloyd  T.  Boyd,  and 
tTohn  W.  Schaum;  that  pursuant  to  said  combination,  agree- 
ment, confederation,  and  conspiracy,  and  in  furtherance 
thereof,  said  Andrew  J,  Aikens^  Albert  Hueg-in^  and  Melvin 
A.  Hoyt^  did  refuse  to  allow  the  advertisements  of  divers. 
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merchants  and  other  persons  to  be  inserted  in  either  The 
Milwaukee  Sentinel,  The  Evening  Wisodnsin.  or  The  Milwau- 
kee Daily  News  aforesaid,  and  did  prevent  the  advertise- 
ments of  divers  merchants  and  other  persons  from  appearing 
in  all  or  any  of  said  three  last-mentioned  newspapers  b^ 
cause  such  merchants  or  otherpersons  so  prevented  had  paid 
or  had  agreed  to  pay  to  s^id  The  Journal  Company  the  said 
increased  rate  for  advertising  established  by  it  as  aforesaid ; 
and  that  by  reason  of  saici  combination,  conspiracy,  and 
agreement  many  merchants  in  the  city  of  Milwaukee  and 
elsewhere,  and  otherpersons,  were  prevented  from  adver- 
tising in  said  The  Milwaukee  Journal,  greatly  to  the  injury 
of  the  business  and  trade  of  said  The  Journal  Company,  and 
of  said  Lucius  W.  Nieman,  Lloyd  T.  Boyd,  and  John  W. 
Schaum,  and  of  each  of  them,  contrary  to  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Wisconsin. 

"  Wherefore,  affiants  prav  that  the  said  Andrew  J.  Aikr 
ens^  Albert  Huegin^  and  Mdmn  A.  Hoyt  be  arrested  and 
dealt  with  according  to  law." 

The  complaint  was  filed  with  the  police  court  in  the  city 
of  Milwaukee  and  such  proceedings  were  thereupon  had, 
based  thereon,  that  the  defendants  therein  named  were  ar- 
rested and  produced  before  such  court  for  a  preliminary 
examination,  whereupon  a  motion  was  made  tor  their  dis- 
charge upon  the  ground  that  the  allegations  of  the  complaint 
were  not  sufficient  to  show  that  a  criminal  offense  had  been 
committed.  The  motion  was  overruled.  Thereupon  evi- 
dence was  taken  before  the  court,  tending  to  establish  the 
allegations  of  the  complaint.  At  the  close  of  the  evidence 
a  motion  was  made  to  discharge  each  of  the  defendants, 
which  was  denied.  The  court  then  decided  upon  the  evi- 
dence that  the  oifense  charged  in  the  complaint  had  been 
committed,  and  that  there  was  probable  cause  for  believing 
the  defendants  guilty  of  such  offense.  Each  defendant  re- 
fused to  give  bail  for  his  appearance  before  the  municipal 
court  of  Milwaukee  county  for  trial,  whereupon  he  was  duly 
committed  to  the  custody  of  the  sheriff  of  such  county  to 


198         SUPEEME  COUET  OF  WISCONSIN.         [lid 

The  state  ex  rel.  Darner  vs.  Huegln. 

await  such  trial.  A  commitment  was  delivered  to  the  sheriff, 
as  to  each  defendant,  all  being  in  the  same  form.  The  fol- 
lowing is  one  of  such  commitments: 

"In  the  Police  Court  of  the  City  of  Milwaukee. 

"  State  of  Wisconsin, ) 
"Milwaukee  County,  j^^' 

"  The  State  of  Wisconsin  to  the  Sheriffs  or  his  Deputy ^  or  to 
any  Constable  or  Policeman^  and  to  the  Keeper  of  the 
Common  Jail  of  said  County: 

Whereas,  Albert  Huegin  has  this  day  been  brought  before 
the  police  court  of  said  city,  charged  on  the  oath  of  Lucius 
W.  rfieman  and  Iloyd  T.  Boyd  with  having  on  or  about  the 
fifth  day  of  April,  A.  D.  1900,  at  the  city  and  county  of  Mil- 
waukee, committed  the  offense  of  conspiracy  to  injure. 

"  And  whereas,  an  examination  of  the  said  Albert  Jlueqin 
has  been  held  before  said  court,  and  the  said  court  being 
satisfied  that  an  offense  has  been  committed  as  charged  in 
said  complaint,  and  that  there  is  probable  cause  to  l^lieve 
the  prisoner  guilty  thereof,  whereupon  the  said  court  did 
require  the  said  Albert  Huegin  to  recognize  with  sufiicient 
sureties  in  the  sum  of  five  hundred  ($500.00)  dollars,  for  his 
appearance  before  the  municipal  court  of  said  county,  at  the 
present  term  thereof,  for  the  year  1900,  and  not  depart  said 
court  without  leave.  And  the  said  Albert  Huegin  having 
failed  to  recognize  in  due  form  of  law. 

"  Now,  therefore,  in  the  name  of  the  state  of  Wisconsin, 
you  are  hereby  commanded  forthwith  to  convey  and  deliver 
into  the  custodv  of  the  said  keeper  of  the  common  jail,  the 
body  of  the  said  Albert  Huegin^  and  you,  the  said  keeper, 
are  commanded  to  receive  the  said  Albert  Hueain  into  your 
custody,  in  the  said  jail,  and  him  there  safely  keep  until  he 
shall  recognize  as  aforesaid  or  shall  otherwise  be  discharged 
by  due  course  of  law. 

"  Witness,  the  Honorable  Neele  B.  Neelen,  justice  of  the 

Jolice  court  of  said  city  of  Milwaukee,  this  30th  day  of 
une,  in  the  year  of  our  Lord  one  thousand  nine  hundred." 

Thereafter  each  defendant,  on  a  petition  stating  the  pro- 
ceedings to  which  reference  has  been  made,  sued  out  of  the 
circuit  court  for  Milwaukee  county  a  writ  of  habeas  corpus 
to  test  the  legality  of  his  detention.  The  sheriff  of  the 
county  made  due  return  to  each  of  such  writs,  justifying 
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the  detention  by  the  commitment  placed  in  his  hands  as 
before  stated. 

Albert  Ruegin^  one  of  the  defendants,  traversing  the  re- 
turn of  the  sheriff,  alleged  that  the  proceedings  upon  which 
his  detention  was  based  were  illegal  and  void  and  beyond 
the  jurisdiction  of  the  committing  magistrate  for  the  rea- 
sons set  forth  in  his  petition  for  the  writ.  Such  reasons 
were,  in  substance,  that  the  complaint  failed  to  state  facts 
sufficient  to  constitute  a  criminal  offense.  Mdvin  A.  Hoyt^ 
another  of  the  persons  in  custody,  demurred  to  the  return 
to  his  writ,  for  insufficiency.  Andrew  J.  Aikens  interposed 
a  traverse  similar  to  that  of  defendant  Huegin.  On  the 
hearing  on  behalf  of  defendants  Huegin  and  Aikens^  and  in 
support  of  their  pleas  to  the  return  of  the  sheriff,  the  evi- 
dence and  proceedings  had  in  the  police  court  were  offered 
and  received  in  evidence.  The  commitments  were  also 
offered  and  received  in  evidence.  The  district  attorney 
then  moved  the  court  that  James  G.  Flanders  and  William 
H.  Austin,  attorneys  of  the  court,  be  allowed  to  appear  as 
counsel  for  the  sheriff.  The  motion  was  denied  upon  the 
ground  that  habeas  corpus  proceedings  are  criminal  in  char- 
acter, or  involve  an  inquiry  into  a  criminal  proceeding,  and 
that  the  duty  devolves  solely  upon  the  district  attorney  to 
represent  the  state,  the  real  party,  in  such  a  matter,  the 
sheriff  not  being  a  party  to  the  proceeding  at  all. 

The  court  then  decided  that  the  proceedings  which  resulted 
in  the  several  commitments  were  illegal,  because  the  facts 
alleged  in  the  complaint  did  not  constitute  a  criminal  offense ; 
that  the  statute  under  which  the  prosecution  was  commenced 
covers  only  cases  where  the  purpose  of  the  combination  is  to 
do  such  an  injury  that  an  action  at  law  can  be  maintained 
for  damages,  against  the  members  of  the  combination,  in 
case  its  purpose  is  carried  out.  An  order  was  accordingly 
entered  to  discharge  each  of  the  defendants  from  custody. 
Such  orders  are  presented  here  for  review  by  writs  of  error, 
as  before  stated. 
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After  returns  were  filed  to  the  writs  of  error  issaed  oat  of 
this  coart,  a  motion  was  made  on  behalf  of  the  sheriff  of 
Milwaukee  county  for  leave  to  be  heard  by  private  counsel, 
which  motion  was  opposed  by  the  defendants  in  error. 

For  the  plaintiff  in  error  there  were  separate  briefs  signed 
by  the  Attorney  Oeneral^  and  by  Howard  Van  Wyck,  district 
attorney,  and  A.  G.  Umbreitj  assistant  district  attorney,  of 
counsel,  and  a  brief  in  reply,  signed  by  Jlr.  Tlmbreit^  assistant 
district  attorney,  of  counsel,  and  oral  argument  by  the  Air 
tomey  Oeneral  and  Mr.  UmbreU, 

They  contended,  inter  alia^  that  haibeaa  oarpt^  being  a  civil 
proceeding  to  enforce  the  civil  right  of  personal  liberty,  and 
the  sheriff  having  been  made  a  party  by  the  defendants  in 
error,  he  had  a  right  to  be  represented  by  counsel  of  his  own 
selection.  Ex  parte  Tom,  Tong^  108  U.  S.  556;  ExpaHe  Col- 
lier^ 6  Ohio  St  60;.  In  re  Scieoer,  42  Neb.  772;  Stoite  v.  Col- 
linsj  54  Iowa,  441 ;  In  re  Backer,  56  Vt.  1 ;  Yitdkin  v.  Gates^ 
60  Conn.  426 ;  Hunt  v.  Ha/oen^  52  N.  H.  162.  A  court  of  com- 
petent jurisdiction  having  passed  upon  the  sufficiency  of  the 
complaint,  the  circuit  court  had  no  power  or  jurisdiction  to 
pass  upon  the  same  question  on  haheae  corpiM:  if  error  has 
been  committed,  it  must  be  corrected  on  appeal  or  writ  of 
error.  In  re  Blair ^  4  Wis.  522;  In  re  Eldred^  46  Wis.  530; 
In  re  MUhum^  59  Wis.  24 ;  In  re  Graham^  74  Wis.  450,  76 
Wis.  366;  S,  C.  138  U.  S.  461;  In  re  Bosenberg,  90  Wis.  681; 
In  re  Pikulik,  81, Wis.  158;  Petition  of  Sernber^  41  Wis.  617, 
523,  524;  In  re  French,  81  Wis.  597;  In  re  Schuster,  82  Wis. 
610;  In  re  Eckart,  85  Wis.  681 ;  State  ex  rel.  Dvam  v.  Noyee, 
87  Wis.  340;  In  re  BoezcyniaUay  99  Wis.  534,  536;  In  re  Meg- 
gett,  105  Wis.  291 ;  subd.  2,  sec.  3427,  Stats.  1898;  3  Bl.  Comm. 
136;  Hurd,  Habeas  Corpus  (2d  ed.),  332;  Cooley,  Const 
Lim.  (6th  ed.),  423 ;  15  Am.  &  Eng.  Ency.  of  Law  (2d  ed.), 
166;  Ed  parte  Lees,  EL,  Bl.  &  El.  828;  Ex  parte  Bdbereon^  123 
Ala.  103;  State  ex  rel.  Bea  v.  Einmore,  54  Minn.  135, 40  Am. 
St  Kep.  305;  Ev  parte  Phillips,  57  Miss.  357;  Stonerv.  State, 
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4  Mo.  614;  Ex  parte  Gafford^  57  Pao.  Rep.  484;  Ec  parte 
Smith,  2  Nev.  338;  Clifford  v.  EeOer,  63  K.  J.  Law,  105; 
People  ex  rel.  Trainer  v.  Baker,  89  S.  Y.  460 ;  People  ex  rel. 
Tweed  v.  Lieeornib,  60  N.  Y.  659 ;  People  ex  rel,  McLaughlin 
V.  Wilson,  88  Hun,  258 ;  People  ex  rel.  Stem  v.  If.  T.  Soc.  27 
Misc.  (N.  Y.),  457;  Matter  of  Brittain,  93  K  C.  587;  In  re 
Schenck,  74  N.  0.  607;  Ex  parte  Collier,  6  Ohio  St.  55;  MaUer 
ofPatswald,  5  Okl.  789;  WiUiamaon  v.  Lewis,  39  Pa.  St.  9; 
State  V.  Everett,  Dudley  (S.  C),  295;  Ex  parte  EzeU,  40  Tex. 
451;  Ex  parte  Hays,  15  Utah,  77;  Matter  of  Lyharger,  2 
Wash.  131 ;  Ec  parte  Watkins,  3  Pet.  193 ;  Ex  parte  Parks,  93 
U.  S.  18;  In  re  Eaton,  27  Mich.  1;  Emanuel  v.  State,  36  Miss. 
^627 ;  State  ex  rd.  Milwaukee  v.  Ludwig,  106  Wis.  226 ;  Staie 
V.  Davie,  62  Wis.  305;  State  ex  rd.  De  Puy  v.  Evans,  88  Wis. 
255;  Ec  parte  Coy,  127  D".  S.  756;  Bergemannv.  Baeker,  157 
U.  S.  655 ;  Turner  v.  Conkey,  132  Ind.  248 ;  U.  S.  v.  Homer, 
143  U.  S.  570;  Burton  v.  Saunders,  16  Oreg.  51;  Hauser  v. 
State,  33  Wis.  678;  Petition  of  CrandaU,  34  Wis.  177;  State 
ex  rd.  Wdch  v.  Sloan,  65  Wis.  647;  Benson  v.  McMahon,  127 
U.  S.  457;  In  re  Cortes,  136  TJ.  S.  330.  Whether  sec.  4466a, 
Stats.  1898,  is  declaratory  of  the  common  law  or  in  amplifi- 
cation thereof,  the  complaint  in  question  sets  out  either  a 
commourlaw  or  a  statutory  conspiracy.  U.  S.  v.  Fislier,  2 
Cranch,  386 ;  Encking  v.  Simmons,  28  Wis.  272 ;  Weill  v.  Ken- 
fidd,  54  Cal.  Ill;  PeopU  v.  Sheldon,  139  N.  Y.  251;  People 
V.  Petkeram,  64  Mich.  252;  Walker  v.  Cronin,  107  Mass.  555; 
Arthur  V.  Oakes,  63  Fed.  Rep.  323;  Ert3  v.  Produce  Ex- 
change, 79  Minn.  140;  State  v.  Glidden,  55  Conn.  46;  Delzv. 
Winfree,  80  Tex.  400;  Barr  v.  Essex  Trades  Council^  53  X.  J. 
£q.  101 ;  Stale  v.  Stewart,  59  Vt.  273 ;  Casey  v.  Cincinnati 
T.  Union,  45  Fed.  Rep.  135;  Milwaukee  M.  c6  B.  Asso,  v, 
Niezerowski,  95  Wis.  129;  Gatzow  v.  Buening,  106  Wis.  1; 
Plam^t  V.  Woods,  176  Mass.  492;  Pacific  F.  Co.  v,  Adler,  90 
Cal.  110;  Texas  S.  0.  Co.  v.  Adoue,  83  Tex.  650;  Craft  v. 
McConoughy,  79  111.  346;  Juddv.  Harrington,  139  N.  Y.  105; 
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Sutherland,  Stat.  Const.  §§  229-254;  State  v.  Crowley,  41 
Wis.  271 ;  1  Wharton,  Crim.  Law,  §  364;  Va/n,  Rueden  v.  State, 
96  Wis.  671 ;  Jackson  v.  State,  91  Wis.  253;  Ritchie  t?.  People, 
155  111.  98;  State  v.  Loomis,  115  Mo.  307;  Matter  of  Jacobs, 
98  N.  Y.  98;  Hopkins  v.  OxLey  S.  Co.  83  Fed.  Rep.  912; 
Temperton  v.  RusseU,  [1893]  1  Q.  B.  Div.  715;  Mogul  S.  S, 
Co.  V.  McGregor,  23  Q.  B.  Div.  598.  The  combination  set 
out  in  the  complaint,  whether  its  purpose  was  solely  to  in- 
jure  The  Journal  Company  without  resulting  benefit  to  those 
in  the  combination,  or  to  benefit  themselves  by  driving  a 
competitor  out  of  business  and  thus  establish  a  monopoly 
for  itself,  was  unlawful,  and  the  complaint  in  question  stated 
an  offense  under  the  laws  of  Wisconsin.  Mapstrick  v.  Rainge, 
9  Neb.  390;  Gregory  v.  Duke  of  Brunswick,  6  M.  &  G.  205; 
Ilartnett  v.  Plumber* s  S.  Asso.  38  L.  R.  A.  194;  Richardson  v. 
Buhl,  77  Mich.  632;  Beck  v.  Railway  T.  P.  Union,  118  Mich. 
497;  Casey  v.  Cincinnati  T.  Union,  45  Fed.  Rep.  135;  Bout- 
well  V.  Marr,  43  L.  R.  A.  803;  Jackson  v.  Stanfield,  137  Ind. 
592;  Van  Horn  v.  Van  Horn,  52  N.  J.  Law,  284;  Stals  v, 
Donaldson,  32  N.  J.  Law,  151;  Carew  v.  Rutherford,  106 
Mass.  1;  Morris  R.  C.  Co.  v.  Barclay  C.  Co.  68  Pa.  St.  173; 
Wild^e  V.  McEee,  111  Pa.  St.  335;  State  v.  Stewart,  59  Vt. 
273;  State  v.  Olidden.,  55  Conn.  46;  Santa  Clara  Valley  M.  c& 
L.  Co.  V.  Hayes,  76  Cal.  387;  Sherry  v.  Perkins,  147  Mass. 
212;  Peo^  ex  rd.  Peabody  v.  Chicago  G.  T.  Co.  130  111.  268; 
Peoph  V.  North  River  S.  R.  Co.  121  N.  Y.  582;  Fmery  v. 
Ohio  C.  Co.  47  Ohio  St.  320;  Amot  v.  Pitiston  dk  E.  C.  Co. 
68  N.  Y.  558  5  Pacific  R  Co.  v.  Adler,  90  Cal.  110;  Ddz  v. 
Winfree,  80  Tex.  400;  Vulcan  P,  Co.  v.  Hercules  P.  Co.  96 
Cal.  510;  Chaplin  v.  Brown,  83  Iowa,  156;  More  v.  Bcjuiett, 
140  III.  69;  Crump  v.  Comm.  84  Va.  927;  Lucke  v.  Clothing 
C.  cfe  T.  Assembly,  77  Md.  396 ;  Nester  v.  Continental  B.  Co. 
161  Pa.  St.  473;  People  v.  Milk  Exchange,  145  N.  Y.  267; 
Longshore  P.  Co.  v.  Howell,  26  Oreg.  527;  Distilling  dk  C. 
F.  Co.  V.  People  ex  rel.  AtVy  Gen.  156  111.  448;  Bishop  v* 
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Am.  P.  Co.  157  111.  248;  Dareinua  v.  Bennessy,  176  111.  608; 
AcUims  V.  Brenan^  177  111.  194;  Barding  v.  Am.  G.  Co.  182 
111.  551;  State  ex  rel.  Snyder  v.  Portland  N.  G.  dk  0.  Co. 
153  Ind.  483;  Murray  v.  McGarigle^  69  Wis.  483;  Murray  v. 
Buell,  74  Wis.  14;  Smith  v.  Nippert,  76  Wis.  86, 79  Wis.  135; 
Bratt  V.  Swift,  99  Wis.  579;  Martens  v.  O'Connor,  101  Wis. 
IS.  The  evidence  taken  before  a  committing  magistrate 
cannot  be  reviewed  by  the  officer  issuing  the  writ  of  habeas 
corpus.  Schall  v.  Bly,  43  Mich.  401 ;  Carver  v.  ChapeU,  70 
Mich.  51;  Lord  v.  Wirt,  96  Mich.  418;  BirdeaU  v.  Phillips, 
17  Wend.  464;  People  v.  Commr^s  of  East  Hampton,  30  N.  T. 
76;  in  r^  Bion,  59  Conn.  372;  Be  parte  Jones,  96  Fed.  Rep. 
200;  U.  S.  V.  Horner,  14311.  S.  570;  Merrim^n  v.  Morgan,  7 
Oreg.  68 ;  People  ex  rel.  Damiger  v.  Bouse  of  Mercy,  12S  N.  Y. 
180;  Roberts  v.  Warren,  3  Wis.  740;  Owens  v.  State,  27  Wis. 
456;  Baizer  v.  Lasch,  28  Wis.  268;  Sta;te  v.  Buck,  29  Wis. 
202;  CaU(m  v.  Sternberg,  38  Wis.  539;  Wright  v.  Wright,  74 
Wis.  439;  Fulton  v.  State,  103  Wis.  238.  The  orders  and  the 
commitments  issued  thereon  are  sufficient  successfully  to 
withstand  challenge  on  this  proceeding.  Howard  v.  U.  S. 
75  Fed.  Rep.  986 ;  People  ex  rel.  Trainor  v.  Baker,  89  N.  Y. 
461;  People  ex  rel.  Johnson  v.  Neoons,  1  Hill,  154;  Ex  parte 
Wilson,  114  U.  S.  422;  Turner  v.  People,  33  Mich.  363;  Ca/r- 
gen  v.  People,  39  Mich.  549;  Ex  parte  Gibson,  31  Cal.  619 
State  V.  Bloom,  17  Wis.  521-,  Wilkinson  v.  State,  106  Ala.  23 
J^ate  V.  Cook,  92  Iowa,  484;  Pointer  v.  IT.  S.  151  U.  S.  418 
Rindskopf  v.  State,  34  Wis.  217,  224;  State  v.  Leicham,  41 
Wis.  573;  BamUUyrCs  Case,  51  Mich.  174;  SennoWs  Case,  146 
Mass.  489;  sees.  3429,  4774,  Stats.  1898;  sec.  7,  ch.  6,  Laws 
of  1895;  4  Ency.  of  PI.  &  Pr.  576;  People  ex  rd.  Butchinson 
V.  Murphy,  58  N.  E.  Rep.  984;  Ex  parte  Kellogg,  6  Vt.  511. 
For  the  relator  there  was  a  brief  by  Winkler,  Flanders, 
Smith,  Bottum  db  Vilas  and  William  B.  AvrStin,  and  oral  ar- 
gument by  Mr.  J.  O.  Flanders  and  Mr.  Atcstin.  To  the 
point  that  the  oflfense  of  conspiracy  was  sufficiently  charged 
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in  the  complaint,  in  addition  to  authorities  cited  by  the 
plaintiff  in  error,  they  cited  Sutherland,  Stat.  Const.  §§  225, 
229,  235,  264;  1  Kent,  Comm.  462;  MaHin  v.  Hunter's 
Leasee^  1  Wheat.  304,  326;  Bex  v.  Turvey,  2  Barn.  &  Aid. 
622;  1  Bishop,  Crim.  Prac.  (2d  ed.),  §§  478,  479;  Toledo, 
A.  A.  <k  N.  M.  R.  Co.  v.  Penn.  Co.  54  Fed.  Rep.  730; 
Continental  Ins.  Co.  v.  Board  of  Fire  Underwriters^  67  Fed. 
Rep.  310;  Bromage  v.  Prosser^  4  B.  &  C.  255;  Hilton  v.  Eck- 
ersley^  6  El.  &  Bl.  47, 74 ;  Old  Dominion  S.  S.  Co.  v.  McKenna^ 
30  Fed.  Rep.  48;  Thomas  v.  (2,  N.  0.  <k  T.  B.  Co.  62  Fed.  Rep. 
803,  818;  Bohn  Mfg.  Co.  v.  HoUia,  54  Minn.  223;  Annis  v. 
People,  13  Mich.  511.  Ev^en  if  the  complaint  did  not  charge 
an  offense,  it  was  error  to  discharge  the  defendants  without 
an  examination  of  the  testimony  to  ascertain  if  the  offense 
which  the  complaint  purported  to  charge  had  been  com- 
mitted. Sec.  3429,  Stats.  1898;  Stale  v.  Bloom,  17  Wis.  521. 
For  the  defendant  in  error  Huegin  there  was  a  brief  by 
Van  Dyke  cfe  Vaai  Dyke  dk  Carter,  and  oral  argument  by 
O.  D.  Van  Dyke  and  W.  E,  Carter.  They  contended,  inter 
alia,  that  in  habeas  corpus  proceedings  to  review  a  commit- 
ment by  a  police  justice  or  other  examining  magistrate,  the 
question  whether  there  was  any  evidence  of  an  offense,  is 
now  open  for  review,  as  it  was  at  the  date  of  the  adoption 
of  the  constitution.  Sees.  3425, 4791,  4792,  Stats.  1898 ;  In  re 
Henry,  13  Misc.  (N.  Y.),  734;  Ex  parte  Dimmig,  74CaL  164; 
Ex  parte  Siernes,  82  Cal.  245;  In  re  Snell,  31  Minn.  110; 
StaU  V.  Hay  den,  35  Minn.  283;  Ex  parte  Bailey,  39  Fla.  726; 
Ex  parte  Jones,  96  Fed.  Rep.  200;  Ex  parte  Parker,  11  Neb. 
309;  9  Ency.  of  PI.  &  Pr.  1020;  16  id.  860,  861;  Spelling, 
Extr.  Rel.  §§  1299,  1300;  9  Am.  &  Eng.  Ency.  of  Law, 
193;  15  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  199;  Church, 
Habeas  Corpus,  §§  231-236.  A  complaint  or  indictment 
charging  a  statutory  offense  in  the  language  of  the  statute 
is  sufficient  except  that,  if  the  words  of  the  statute  do  not  of 
themselves  fully,  directly,  and  expressly,  without  any  un* 
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certainty  or  ambigaity  whatever,  set  forth  all  the  elements 
necessary  to  constitute  the  offense  intended  to  be  punished, 
or,  if  they  include  within  their  scope  acts  or  conduct  which 
is  not  criminal  or  deserving  of  punishment  and  which  it 
cannot  be  supposed  the  legislature  intended  to  make  punish- 
able, it  is  not  sufficient  to  charge  the  alleged  offense  in  the 
language  of  the  statute.  Steicer  v.  State,  59  Wis.  472 ;  Oel- 
zerdeuohter  v.  Niemeyer^  64  Wis.  316 ;  Peters  v.  State,  66  Wis. 
341;  Fischer  v.  State,  101  Wis.  23;  State  v.  Crowley,  41  Wis. 
271;  U.  S.  V.  CarU,  105  U.  8.  611;  PeUibone  v,  U.  S.  148 
U.  S.  197;  U.  S.  V.  Cruikshank,  92  U.  S.  642;  U.  S.  v.  Sim- 
mons, 96  TJ.  Si  360;  Oomm.  v.  Cliford,  8  Cush.  215;  Comm. 
V.  Bean,  14  Gray,  52;  Comm.  v.  FiUmm,  119  Mass.  297; 
U.  &  V.  Britton,  108  U.  S.  199;  U.  S.  v.  Pond,  2  Curtis,  C.  C. 
266;  Z7.  S.  v.  Jless,  124  U.  S.  483;  LedUUer  v.  TJ.  S.  170 
U.  S.  606;  In  re  Greene,  62  Fed.  Rep.  Ill;  Qiieen  v.  Peck, 
9  Adol.  &  El.  686;  Miles  v.  State,  94  Ala.  106;  State  v.  How- 
ard, 66  Minn.  309,  61  Am.  St  Rep.  403;  /Stofe  v.  Jackson, 
39  Conn.  229;  State  v.  Mu7*ray,  41  Iowa,  580;  Quinn  t>. 
StaU,  35  Ind.  485;  State  v.  Williams,  32  S.  C.  123;  Luter  v. 
State,  32  Tex.  Cr.  69;  U.  S.  v.  Patterson,  55  Fed.  Rep.  605; 
J^.  Louis  A  S.  F.  R.  Go.  v.  State,  57  S.  W.  Rep.  796.  The 
complaint  as  a  whole  states  no  offense  known  to  the  law. 
Moffid  S.  S.  Co.  V.  McGregor,  23  Q.  B.  Div.  598;  Mogul  S.  S. 
Co.  V.  McGregor,  [1892]  App.  Cas.  35;  AUen  v.  Flood,  [1898] 
App.  Cas.  1 ;  21  Reports  Am.  Bar  Asso.  (1898),  335 ;  If^at. 
P.  Asso.  V.  Cummings,  62  Alb.  L.  J.  68;  Ddz  v.  Win- 
free,  80  Tex.  400;  Cooley,  Torts,  125;  Kimball  v.  Barman, 
34  Md.  407;  Laverty  v.  Va^w/rsdale,  65  Fa.  St.  507;  Long- 
shore P.  Co.  V.  HoweU,  26  Oreg.  527;  Payne  v.  W.  &  A.  E. 
Co.  13  Lea,  507 ;  Beywood  v.  TiUson,  75  Me.  225 ;  Raycroft 
V.  Tayntor,  68  Vt.  219;  Beck  v.  Ry.  T.  P.  Asso.  118  Mich. 
497;  Doremus  v.  Bennessy,  176  111.  608 ;  Barr  v.  Essex  Trades 
Council,  53  K  J.  Eq.  101;  In  re  Greene,  52  Fed.  Rep.  118; 
People  V.  Powell,  63  N.  T.  88 ;  Queen  Ins.  Co.  v.  State,  86 
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Tex.  250;  jEtna  Ins.  Co,  v.  Comm.  51  S.  W.  Eep.  624;  Con- 
tinentdl  Ins.  Co.  v.  Board  of  F,  Underwriters^  67  Fed.  Bep. 
310;  Orr  v.  Home  Mut,  Ins.  Co.  12  La.  Ana.  255;  Hunt  v. 
SimondSy  19  Mo.  583;  Snow  v,  Wheeler^  113  Mass.  186;  Carew 
V.  Rutherford^  106  Mass.  14;  Bohn  Mfg.  Co.  v.  BoUis,  54 
Minn.  223;  Maeaidey  Bros.  v.  Tierney^  19  R.  I.  255;  Brew- 
ster '0.  MUler^s  SonSy  38  L.  R.  A.  505 ;  Chambers  v.  Baldwin^ 
91  Ky.  121;  Bourlier  Bros.  v.  Macavley^  91  Ky.  135;  Coeur 
D^Alene  C.  <&  M.  Co.  v.  Miners^  Union^  51  Fed.  Rep.  260 ; 
Farmers'  L.  cfe  T.  Co.  v.  N.  P.  R.  Co.  60  Fed.  Rep.  815; 
Arthur  V.  Oakes,  63  Fed.  Rep.  310;  Boyson  v.  Thorn,  98  Gal. 
578;  SchuUen  v.  Bavarian  B.  Co.  96  Ky.  224  ^i^u^fer  W.  C. 
Mfg.  Co.  V.  Howard  W.  cfe  C.  Co.  66  Fed.  Rep.  645 ;  U.  S,  v. 
Addyston  P.  <k  S.  Co.  85  Fed.  Rep.  271 ;  Ca^ey  v.  Cincinnati 
T.  Uniony  45  Fed.  Rep.  135 ;  Bowen  v.  Matheson,  14  Allen, 
499;  Vegdahn  v.  Guntner,  167  Mass.  92;  Dueber  W.  C  Mfg. 
Co.  V.  Howard  W.  cfe  C.  Co.  55  Fed.  Rep.  851;  see  also  HtU- 
Uey  V.  SimTnonSy  [1898]  1  Q.  B.  Div.  181 ;  Hulbuck  <k  Sons  v. 
Wilkinson^  H.  c&  C  [1899]  1  Q.  B.  Dlv.  86.  The  words 
"wilful"  and  "wilfully,"  in  common  parlance,  mean  inten- 
tionally, as  distinguished  from  accidental  and  inv^oluntarily ; 
in  the  penal  statutes  they  mean  with  evil  intent,  with  legal 
malice,  without  ground  for  believing  the  act  to  be  lawful. 
Hooter  v.  Riedel,  96  Wis.  158;  Metzgerv.  Hochreiny  107  Wis. 
267;  Macauley  Bros.  v.  Tiemeyy  19  R.  I.  255;  Anderson, 
Law  Diet.  "Injuby,"  "Wilful,"  "Wilfully;"  Mogul  S.  S. 
Co.  V.  McGregor y  23  Q.  B.  Div.  612;  Parker  v.  Griswoldy  17 
Conn.  302;  Chasemore  v.  Richards,  7  H.  L.  Cas.  349;  Mayor 
of  Bradford  v.  PicJdeSy  [1895]  App.  Cas.  587;  State  v.  Pres- 
ton, 34  Wis.  675;  State  v.  CasU^Cy  44  Wis.  670;  State  v.  Smithy 
52  Wis.  136,  137;  Potter  v.  V.  S.  155  U.  S.  446;  Comm.  v. 
JSneeland,  20  Pick.  220;  Wass  v.  StephenSy  128  K  Y.  123. 
The  word  "  maliciously"  means  a  wicked  intention  to  do  an 
injury.  Tuttle  v.  Bishop,  30  Conn.  85;  U.  S.  v.  RuggleSy  5 
Mason,  192;  Dexter  v.  SpeaPy  4  Mason,  118;  Mogul  S.  S.  Co. 
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V.  McOregoTy  23  Q.  B.  Div.  612;  Anderson,  Law  Diet. 
"Mauce."  When  the  act  done  is  not  unlawful  the  motive 
is  immaterial.  Docter  v.  Hiedd,  96  "Wis.  158;  Metzger  v. 
Hochreiny  107  Wis.  267;  Stevenson  v.  Newnham^  76  Eng.  C.  L. 
285;  Benjamin  v.  Wheder^  8  Gray,  409;  Rcmdall  v.  Hazd- 
ton,  12  Allen,  415;  Frazi&r  v.  Brown^  12  Ohio  St.  294;  Chat- 
field  V.  WUsony  28  Vt.  49;  Ghasemare  v.  Richards,  7  H.  L. 
Cas.  349 ;  Mayor  of  Bradford  v.  PicUes,  [1895]  App.  Gas. 
687;  Mahan  v.  Brown,  13  Wend.  261. 

W.  H.  Timlin,  for  the  defendant  in  error  Aikena,  con- 
tendedy  inter  alia,  that  mere  joint  action  for  the  purpose  of 
trade  competition  does  not  come  within  the  purview  of  sec. 
4466a,  Stats.  1898.  Hunt  v.  Sim^mds,  19  Mo.  583;  Orr  v. 
Home  Mut  Ins.  'Co.  68  Am.  Dec.  770;  ^tna  Ins.  Co.  v. 
Comm.  45  L.  R.  A.  355;  Beechley  v.  MulviUe,  102  Iowa,  602; 
AUgeyer  v.  Louisiana,  165  U.  S.  578;  FolweU  v.  State,  49 
N.  J.  Law,  31 ;  In  re  Grice,  79  Fed.  Eep.  641 ;  Mogul  S. 
S,  Co.  V.  McGregor,  21  Q.  B.  Div.  544;  Macavley  Bros.  v. 
Tiemey,  19  R  I.  255 ;  Bohn  Mfg.  Co.  v.  HoUis,  53  Minn. 
223,  55  K  W.  Rep.  1119;  Lough  v.  Outerhridge,  143  N.  Y. 
271;  Dueber  W.  C.Mfg.  Co.  v.  Howard  W.  cfe  C.  Co.  66  Fed. 
Eep.  644;  Walker  v.  Cronin,  107  Mass.  555;  Delz  v.  Winfree, 
80  Tex.  400;  Boyse7i  v.  Thorn,  21  L.  R.  A.  233;  Glencoe  L. 
<fe  G.  Co.  V.  Hudson  Bros.  C.  Co.  138  Mo.  439;  Vegelahn  v. 
Gwntner,  167  Mass.  92;  Frorer  v.  People,  16  L.  R.  A.  492; 
Chicago,  B.  cfe  Q.  B.  Co.  v.  Chicago,  166  U.  S.  226.  Assum- 
ing that  the  mittimus  under  which  the  sheriff  attempted  to 
justify  his  detention  of  defendant  was  sufficient  on  its  face, 
it  was  avoided  by  showing  that  it  was  issued  in  a  proceed- 
ing in  which  the  police  justice  had  no  jurisdiction  to  issue  a 
warrant  and  cause  an  arrest  because  no  complaint  clearly 
stating  an  offense  was  filed,  nor  jurisdiction  to  hold  to  bail 
because  the  evidence  showed  no  offense  had  been  committed. 
Sec.  4776,  Stats.  1898;  Ed  parte  Kearny,  55  Gal.  212;  In  re 
^  Corrydl, 22 Gal.  178; Ex' parte Mirande, 73  Gal.  3G5 ;  Bushd's 
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CcM^  T.  Jones,  13;  Boush  v.  People^  75  111.  487;  In  re 
Eherle,  44  Kan.  472;  Wilmot,  Notes  &  Op.  107;  State  ex  rel. 
Milwaukee  v.  JVewmariy  96  "Wis.  273;  In  re  Eldred^  46  Wis. 
530;  Frazier  v.  Tiemer,  76  Wis.  562;  State  ex  rel.  Larkin  v. 
Ryan^  70  Wis.  676;  State  ex  rd.  Atfy  Oen.  v.  Eau  Claire 
Circuit  Court,  97  Wis.  1;  J2c  parte  SieboU,  100  U.  S.  376; 
Ex  parte  Jackson,  45  Ark.  158;  In  re  Barber,  75  Fed.  Bep. 
980;  Ec  parte  Bailey,  23  So.  Rep.  552;  In  re  Hackee*,  73  Fed. 
Rep.  464;  Ex  parte  Eenyon,  5  Dill.  389;  Nelson  v.  Cutter,  3 
McLean,  326;  Ex  parte  Hays,  25  Fla.  282;  Smith  v.  Glaus- 
meter,  136  Ind.  105;  Ex  parte  Parker,  11  Neb.  309;  Lueck  v. 
Heisler,  87  Wis.  644;  McGuire  v.  Bolen,  94  Wis.  51;  Steen 
V,  Norton,  45  Wis.  412;  Barling  v.  Conklin,  42  Wis.  478; 
State  ex  rd.  Kellogg  v.  Oary,  33  Wis.  104;  Sitzmun  v.  Pac- 
quette,  13  Wis.  302;  1  Smith,  Lead.  Cas.  (7th  ed.),  1095;  In  re 
Bonner,  151 XJ.  S.  242 ;  People  ex  rd.  Tweed  v.  Lisoomi,60  N.  Y. 
567.  If  the  words  of  sec.  4466a^, "  injuring  another,"  are  to  be 
taken  in  their  popular  sense,  then  the  statute  is  an  unwar- 
ranted interference  with  the  liberty  of  the  citizen,  and  leaves 
him  subject  to  prosecution  and  possible  conviction  in  all  cases 
of  professional  and  business  competition,  where  there  is  cer- 
tainly injury  in  the  sense  of  loss,  impairment,  or  diminution 
of  trade,  business,  or  professional  reputation,  and  where  the 
jury  choose  to  find  that  the  exercise  by  the  accused  of  his 
legal  right  was  wilful  or  malicious,  and  such  statute  is  also 
repugnant  to  the  XIYth  amendment  to  the  constitution  of 
the  United  States,  and  to  sec.  1,  art.  I,  Const.  Wis.  In  re 
Grice,  79  Fed.  Rep.  627;  Allgeyer  v.  Louisiana,  165  TJ.  S. 
578;  Lawton  v.  Steele,  152  U.  S.  133;  Pecple  v.  OiUson,  109 
N.  Y.  399 ;  State  v.  Bolton,  48  L.  R.  A.  775 ;  State  v.  Julow, 
29  L.  R.  A.  257;  Metzger  v.  Rochrein,  107  Wis.  267;  Hideout 
V.  Knox,  148  Mass.  368. 

N.  S.  Murphey,  for  the  defendant  in  error  Hoyt,  con- 
tended, inter  alia,  that  the  commitment  is  barren  of  the 
statement  that  the  alleged  "  conspiracy  to  injure  "  was  done 
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"  wilfully  and  maliciously  "  as  required  by  the  provisions  of 
sec.  4466a,  Stats.  1898.  1  Arch.  Crim.  Pr.  &  PI.  (8th  ed.), 
note  p.  151.  The  commitment  should  also  conclude  "  against 
the  form  of  the  statute  in  that  case  made  and  provided."  1 
Arch.  Crim.  Pr.  &  PL  (8th  ed.),  note  p.  161.  By  demurrer 
to  the  return,  the  whole  question  of  the  legality  of  the  com- 
mitment, both  in  respect  to  its  form,  substance,  and  the 
validity  of  the  law  under  which  complaint  is  made,  is  fairly 
presented.  In  re  Booths  8  Wis.  28;  In  re  Booths  3  Wis.  167; 
In  re  Eldred,  46  Wis.  630;  In  re  MiOmm,  69  Wis.  24..  If 
the  sheriff  had  returned  the  complaint,  warrant,  or  certified 
copy  of  minutes  of  the  court,  as  the  basis  or  authority  to 
detain  the  prisoner,  they  might  have  tended  to  cure  defects 
in  the  commitment.  People  ex  rd,  Tramor  v.  Baker ^  89  N.  Y. 
465;Joah  v.  Sheets^  99  Ind.  328.  A  combination  to  diminish 
an  individual's  gains  or  profits  is  lawful  or  unlawful  accord- 
ing to  the  means  employed  (2  Wharton,  Crim.  Law  [10th 
ed.],  §  1337;  Comm.  v.  Htmt^  4t  Met.  111-134),  and  hence  the 
complaint  or  indictment  must  show  the  nature  of  the  unlaw- 
ful means  employed.  2  Wharton,  Crim.  Law,  2322,  2323. 
Ko  conspiracy,  except  to  commit  felony  upon  the  person  of 
another,  or  to  commit  arson  or  burglary,  is  deemed  a  con- 
spiracy, and  is  to  be  punished  as  such,  unless  some  act,  be- 
sides such  agreement,  be  done  to  effect  the  object  thereof, 
by  one  or  more  of  the  parties.  Sec.  4668,  Stats.  1898.  The 
act  to  be  done  in  pursuance  of  the  conspiracy  must  be  quasi- 
criminal  or  immoral.  4  Am.  &  Eng.  Ency.  of  Law,  698,  note 
8 ;  Id.  604.  The  act  is  not  indictable  unless  the  same  act  done 
by  one  would  have  involved  a  criminal  injury.  HutUey  v, 
SirmMmB,  [1898]  1  Q.  B.  Div.  181.  Neither  of  the  defendants 
is  charged  with  zxivntegral  offense,  but  an  integral  part  of  one, 
and  to  complete  it  concert  is  necessary.  Shannon  v.  Comm, 
14  Pa.  St.  228.    When  concert  of  action  is  necessary  to 

offense,  conspiracy  does  not  lie.    2  Wharton,  Crim.  Law, 
Vox*  110—14 
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(10th  ed.),  §  1339;  Shannon  v.  Comm.  14  Pa.  St.  226;  Miles 
V.  8taU,  58  Ala.  890. 

On  December  7, 1900,  a  reargument  was  ordered  of  the 
following  question  only:  "Does  the  word  ^injaring*  in  sec. 
4466a,  Stats.  1898,  mean  anything  more  than  inflicting  an 
injury  for  which  a  civil  action  for  damages  can  be  main- 
tained, and  if  so  is  the  law  constitutional." 

The  cause  was  reargued  January  15, 16, 1901. 

For  the  plaintiflf  in  error  there  was  a  brief  signed  by  the 
Attorney  General^  and  by  WinJder^  Flanders^  Smithy  BoUum 
dk  Vilasy  W.  J3.  Atutin^  and  A,  G,  Umhreitj  attorneys  for 
the  relator,  and  oral  argument  by  J.  G.  Flanders. 

The  word  "  injuring "  in  the  connection  in  which  it  is 
used  has  but  one  meaning,  and  that  is  its  popular  and  ordi- 
nary meaning.  Consequently  there  is  no  room  for  inter- 
pretation. The  word  is  never  used  in  the  technical  sense 
sought  to  be  imputed  to  it,  that  is,  in  the  limited  sense  of 
such  acts  of  hurt  or  harm  as  the  law  would  take  cognizance 
of  in  a  civil  action  for  damages,  except  when  the  matter  of 
civil  damages  is  the  subject  in  reference  to  which  it  is  used; 
in  other  words,  except  when  it  is  intended  to  express  spe- 
cifically the  idea  of  a  wrong  which  may  be  redressed  in  a 
civil  action.  1  Kent,  Comm.  462;  Waburton  v.  LoveUmdj  1 
Hud.  &  Brooke,  648;  Toldervy  v,  GoUy  1  Mees.  &  W,  264; 
Fairies  v.  Cori/titk,  9  Vt.  269 ;  23  Am.  &  Eng.  Ency.  of  Law, 
298,  notes  1,  2;  Sutherland,  Stat.  Const.  §§  229,  237,  254; 
Ewwson  V.  State,  19  Conn.  299;  U.  S.  v.  Gooding,  12  Wheat. 
460;  Eutherford's  Inst.  B.  2,  ch.  7,  sec.  3;  Smith  v.  State,  66 
Md.  215;  Newell  v.  People,  7  N.  T.  97;  Woodbury  v.  Berry, 
18  Ohio  St.  462 ;  People  ex  rel,  Hughes  v.  May,  3  Mich.  598 ; 
Hawkins,  P.  C.,B.  1,  ch.  27,  sec.  2;  Bex  v.  Eodes,  1  Leach, 
274;  3  Chitty,  Crim.  Law,  1139;  2  Arch.  Crim.  Pr.  &  PL 
1829;  Crump  v.  Comm.  84  Va.  927;  State  v.  Stewart,  69  Vt. 
273;  State  v.  Donaldson,  32  N.  J.  Law,  151,  156;  State  v. 
GUdden,  55  Conn.  46;  People  v.  PetJteram^  64  Mich.  252; 
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St(Ue  V,  Burnham^  15  N".  H.  408;  Coram,  ex  rel.  Chew  v.  Car- 
lisle, Brightly,  36;  Curran  v.  Odlen,  152  K  T.  33;  Thomas 
V.  a,  N.  0.  <&  T.  R.  Co.  62  Fed.  Eep.  17;  Lucke  v.  Cloth- 
ing OvMera  <&  T,  Assembly,  19  L.  E.  A.  408;  StaU  v.  Bu- 
chanan,  5  BL  &  J.  317;  Eddy,  Comb.  &  Consp.  §  840;  Green- 
hood,  Pub.  Pol.  651;  Doremus  v.  Hennessy,  176  111.  608; 
Barr  v.  Essex  Trades  Council,  53  N.  J.  Eq.  101 ;  HUton  v.  Ech- 
^sley,  6  El.  &  BL  47,  74;  Old  Dominion  &  S.  Co.  v.  MoKenna, 
30  Fed.  Rep.  48 ;  Casey  v.  Cin<minati  T.  Union,  45  Fed.  Rep. 
138;  CaOaji  v.  Wilson,  127  U.  S.  547;  Mogvl  S.  S.  Co.  v. 
McGregor,  28  Q.  B.  Div.  598;  Continental  Ins.  Co.  v.  Board 
<yf  F.  Underwriters,  67  Fed.  Rep.  319;  Tempertonv.  RussM, 
{1893]  1  Q.  B.  Div.  715;  Walh&r  v.  Cronin,  107  Mass.  555; 
Ordham  v.  St.  Charles  St.  R.  Co.  27  L.  R.  A.  416;  Arthur 
V,  Oakes,  63  Fed.  Rep.  310;  Ertz  v.  Prodtioe  Mschange,  79 
Minn.  140;  Hopkins  v.  Oxley  S.  Co.  83  Fed.  Rep.  918. 

The  authorities  conclusively  establish  the  following  pro- 
positions: 

1.  The  civil  action  of  conspiracy  at  common  law  was  a 
substantive  right  of  action,  and  did  not  necessarily  de- 
pend upon  a  right  independent  of  the  conspiracy,  (a)  The 
fact  of  the  combination  and  the  element  of  actual  malice 
might  give  a  right  of  action  where,  without  the  conjunction 
of  the  combination  and  the  element  of  malice,  no  action 
would  lie.  (b)  In  order  to  give  rise  to  a  right  of  civil 
action,  actual  damage,  capable  of  legal  measurement,  must 
have  resulted.  Beck  v.  Railway  T.  P.  Union,  42  L.  R.  A. 
407,  419;  Doremus  v.  Hennessy,  43  L.  R.  A.  797,  802;  Inter^ 
Oceam.  Pub.  Co.  v.  Associated  Press,  184  111.  438;  Ertz  v. 
Produce  Exchange,  79  Minn.  140;  Walker  v.  Cronin,  107  Mass. 
562;  Ddz  v.  Winfree,  80  Tex.  400;  Oraham  v.  St.  Charles 
St.  R.  Co.  47  La.  Ann.  214;  Hopkins  v.  Oxley  S.  Co.  28  C.  0. 
A.  99. 

2.  The  crime  of  colispiracy  at  common  law  was  a  sub- 
stantive offense,  not  necessarily  dependent  upon  the  crimi- 
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nality  or  anlawf alness  of  the  thing  done,  or  of  the  measures 
by  which  it  was  to  be  accomplished.  It  has  its  foundation 
in  public  policy  and  in  the  peace  and  good  order  of  society, 
and  has  no  necessary  connection  whatever  with  any  ques- 
tion of  civil  damages  or  pecuniary  loss  to  particular  indi- 
viduals. Rex  V.  Leigh  {Macklm^s  Caae)^  2  Camp.  372,  note; 
Clifford  V.  Brandon^  2  Camp.  358;  BoutweU  v.  Marr^  71  Vt. 
6;  1  Kent,  Comm.  402;  McGinley  v,  Laycock^  94  Wis.  205; 
People  V.  Sheldon^  139  N.  T.  251.  The  act  giving  to  the 
word  "injury"  its  ordinary  meaning  is  not  unconstitu- 
tional. Foster  v.  Essex  Bank,  16  Mass.  270 ;  Wadsworth  v. 
U.  P.  E.  Co.  18  Colo.  600;  Prohasco  v.  Raine,  50  Ohio  St. 
390;  Beyman  v.  Blacky  47  Tex.  558;  People  v.  Rosenberg^ 
138  K  T.  410;  Durkee  v.  JcmesviUe,  28  Wis.  464. 

It  must  be  a  very  extreme  case  which  would  warrant  the 
court  in  holding  a  statute  unconstitutional,  unless  some  spe- 
cific provision  of  the  constitution  can  be  pointed  out  which 
was  violated.  The  statute  in  question  does  not  unduly  re- 
strict the  freedom  of  the  right  of  the  individual'  to  carry  on 
his  own  business  in  his  own  way.  The  police  power  of  the 
state  is,  and  must  be  from  its  very  nature,  incapable  of  any 
very  exact  definition,  but  all  courts  agree  that  it  extends  to  all 
regulations  affecting  the  lives,  limbs,  health,  comfort,  good 
order,  morals,  peace,  and  safety  of  society,  and  therein  may 
be  exercised  on  many  subjects  and  in  numerous  ways.  The 
statute  in  question  does  not  conflict  with  any  provision  of 
the  state  constitution  or  with  the  Fourteenth  amendment 
to  the  United  States  constitution.  AUgeyer  v.  Louisiana^ 
165  U.  S.  589;  Munn  v.  Illinois,  94  U.  S.  113,  124;  Slaugh- 
ter House  Cases,  16  Wall.  62;  Barhier  v,  Connolly ,  113  TJ.  S. 
31;  Soon  Uing  v.  Crowley,  113  TJ.  S.  709;  Thorpe  v.  R.  db 
B.  R.  Co,  27  Vt.  140,  149;  State  v.  Ileinemann,  80  Wis.  253, 
256;  Baker  v.  State,  54  Wis.  372;  State  ex  rel.  Larkin  v. 
Ryan,  70  Wis.  681.  As  instances:  Quarantine  regulations. 
Waiertown  v.  Mayo,  109  Mass.  315;  Beer  Co,  v.  Mass.  97 
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U.  S.  25;  Mikoauk^  v.  Grosa^  21  Wis.  241;  Taylor  v.  State^ 
35  Wis.  298.  Regulation  of  the  erection  of  buildings  in 
certain  limits.  Cooley,  Const.  Lim.  (6th  ed.),  39 ;  Wadleigh 
V.  Oilmcmy  12  Me.  403 ;  Vanderbilt  v.  Adwins^  7  Cow.  349 ; 
Baker  v.  Boston,  12  Pick.  184.  Regulation  of  the  practice 
of  medicine.  Dent  v.  West  Virginia^  129  U.  S.  114;  Haw- 
ker V.  New  York,  170  U.  8.  189;  People  v,  Phipperiy  70 
Mich.  6.  Regulating  practice  of  dentistry.  JFemer  v.  State, 
151  Ind.  247;  Comm.  v.  Gibson,  7  Pa.  Dist.  Rep.  386;  State 
v.  VandersluiSj  42  Minn.  129;  S^ate  v.  Creditor,  44  Kan. 
565.  Regulating  pharmacists.  State  v.  Heinemann,  80  Wis. 
253.  Pure  food  laws.  People  v.  West,  106  K  T.  293;  People 
V.  Cipperly,  101  K  Y.  634;  State  v.  CampleU,  64  N.  H.  402. 
Oleomargarine  laws.  People  v.  Aerenaherg,  105  N.  Y.  123 ; 
Coinm.  V.  Huntley,  156  Mass.  236;  Sta/te  v.  MarehaU,  64 
N.  H.  549;  PoweU  v.  Pennsylvania,  127  II.  S.  678;  State  v. 
Addington,  77  Mo.  110;  State  ex  rel.  Weideman  v.  Horgan, 
55  Minn.  183;  PaJmer  v.  StaU,  39  Ohio  St.  236.  Regula- 
tion of  hawkers  and  peddlers.  Morrill  v.  State,  38  Wis.  428. 

Even  should  the  word  "  injuring  "  be  held  to  mean  no  more 
than  to  inflict  an  injury  for  which  a  civil  action  would  lie, 
the  complaint  in  this  case  states  an  offense  within  the  stat- 
ute, the  combination  alleged  having  all  the  elements  of  a 
boycott.  Anderson,  Law  Diet.  "Botoott;"  Moores  <&  Co. 
V.  Bricklayers^  Union,  7  Ry.  &  Corp.  Law  J.  108;  Toledo, 
A.  A.  dk  N.  M.  R.  Co,  v.  Penn.  Co.  54  Fed.  Rep.  730, 
738;  State  v.  Donaldson,  32  N.  J.  Law,  151;  Old  Dominion 
S.  S.  Co.  V.  MoKenna,  80  Fed.  Rep.  48 ;  Lucke  v.  Cind/nnati 
C,  cfe  T  Assembly,  19  L.  R.  A.  408 ;  Thomas  v.  Cincinnati,  N. 
0.  cfe  T  B.  Co.  62  Fed.  Rep.  17;  Arthv/r  v.  Cakes,  63  Fed. 
Eep.  310. 

For  the  defendants  in  error  there  was  a  brief  signed  by 
Vaoh  Dyke  <&  Van  Dyke  <&  Carter,  attorneys  for  Huegin, 
F.  H.  Timlin,  attorney  for  Aikens,  and  N.  S.  Murphey,  at- 
torney for  Hoyt;  and  the  cause  was  argued  orally  by  G.  D. 


214         SUPREME  COURT  OF  WISCONSIN.         [11& 

The  State  ex  rel.  Dumer  vs.  Huegin. 

Van  Dyke.  They  contended,  inter  altay  that  the  statute  in 
question  should  be  construed  strictly,  because  (a)  it  is  a 
penal  statute,  (b)  in  derogation  of  the  common  law,  (c)  of 
common  right,  and  (d)  interferes  with  legitimate  business 
competition.  Black,  Interp.  Stats.  300,  301;  Sutherland, 
Stat.  Const.  §§  34:6,  349,  350,  370;  Stone  v.  Zannan,  6  Wis, 
497;  Oohn  v.  JVeeves,  40  Wis.  393;  Cook  v.  Jf.,  St.  P.  <&  S. 
S.  M.  R.  Co.  90  Wis.  646.  Inasmuch  as  the  word  "injur- 
ing "  has  two  distinct  meanings,  one  the  popular  and  broad 
meaning  and  the  other  a  peculiar  and  appropriate  meaning 
in  the  law,  the  latter  meaning  should  be  adopted.  Subd.  1, 
sec.  4971,  Stats.  1898;  Sutherland,  Stat.  Const.  §§  253,  254; 
Black,  Tnterp.  Stats.  232,  233;  Western  Onion  T.  Co.  v.  Scir- 
chj  103  Ind.  229 ;  Buchner  v.  Real  Estate  Banky  5  Ark.  536 ; 
JSiUhouse  v.  Chester^  3  Day,  211.  Notwithstanding  the  lib- 
eral construction  of  the  bill  of  rights  (sec.  9,  art.  I,  Const.) 
there  are  still  acts  damnum  absque  injuria  in  this  state. 
Metzger  v.  Hochrein,  107  Wis.  267;  Duffies  v.  Duffi^,  76  Wis. 
374;  Doctor  v.  Riedel,  96  Wis.  158;  Eeiss  v.  M.  <&  L.  W.  R. 
Co.  69  Wis.  555.  As  examples  where  the  word  "  injury  " 
or  "injured"  has  been  held  to  mean  such  a  legal  wrong 
as  would  be  the  subject  of  an  action  for  damages  at  com« 
mon  law,  see  Pennsylvania  R,  Co.  v.  Ma/rohantj  119  Pa. 
St.  541;  Pennsylvania  S.  V.  R.  Co.  v.  Walsh^  124  Pa.  St. 
544;  JanesviUe  v.  Carpenter ,  77  Wis.  238;  Brittle  Silver  Co. 
V.  Rtcstj  51  Pac.  Rep.  526;  Jordon  v.  State^  142  Ind.  427;  11 
Am.  &  Eng.  Ency.  of  Law,  1,  note  1 ;  People  v.  Howard^  17 
Cal.  63;  Iforth  Vernon  v.  Vodger^  103  Ind.  314;  Smith  v. 
Wilcox,  47  Vt.  537;  Woodrufv.  NoHh  B.  G.  M.  Co.  18  Fed. 
Rep.  753,  781;  TaZcott  v.  Buffalo,  125  N.  Y.  280;  Chittenden 
V.  Wurster,  152  N.  T.  435 ;  Whitney  v.  Hirsch,  39  Hun,  325 ; 
Oi^ls  V.  McNeeley,  102  Fed.  Rep.  594. 

In  sec.  4466a,  Stats.  1898,  the  words  "  wilfully  and  ma- 
liciously "  modify  the  words  "injuring  another."  If  this 
word  "  injuring "  be  given  its  popular  meaning,  then  we 
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have  the  anomaly  of  an  act  punishing  as  criminal  a  mere 
agreement  to  do  a  lawful  act  by  any  lawful  means,  if  done 
wilfully  or  maliciously.  It  makes  the  motive,  the  mere 
mental  operation,  the  corpvs  delicUy  irrespective  of  any  overt 
act.  State  v.  Clarke  29  N.  J.  Law,  96;  Cohn  v.  Neeves^  40 
Wis.  393 ;  FohoeU  v,  State^  49  N.  J.  Law,  81.  Where  a  court 
has  sustained  a  civil  action  for  damages  or  for  an  injunction, 
such  decision  affirms  that  the  acts  of  which  the  plaintiff 
complains  were  such  as  constituted  an  injury  within  the 
legal  meaning  of  the  word.  Strikes  and  boycotts  under 
many  different  circumstances,  and  employing  many  differ- 
ent means,  have  been  held  to  constitute  such  injury,  but 
always  excluding  combinations  for  competitive  purposes. 
JBoMrr  V.  Essex  Trades  CounoUy  53  K  J.  Eq.  101 ;  ErtB  v.  Pro- 
duce Msohange,  79  Minn.  140;  Dels  v.  Wmfree,  80  Tex.  400; 
Walker  v,  Cronin^  107  Mass.  562;  Oraham  v.  St.  Charles  St. 
JR.  Co.  47  La.  Ann.  214 ;  Vegdahn  v.  GuntneTy  167  Mass.  92 ; 
Beck  V.  liaUway  T.  P.  Unions  118  Mich.  497;  Casey  v. 
Cincinnati  T.  Unionj  45  Fed.  Rep.  135 ;  Locke  v.  Clothing 
Cutters  db  T.  Assemhh/,  77  Md.  396;  28  Am.  L.  Rev.  47,  80- 
84;  21  Am.  L.  Rev.  509,  764;  Curran  v.  GaZen^  152  N.  T. 
33;  HoUenbeck  v.  Ristine,  105  Iowa,  488.  If  the  words  "in- 
juring another  by  any  means  whatever  "  be  interpreted  in 
their  broad  popular  meaning,  and  thereby  the  statute  be  ex- 
tended  to  include  all  agreements  to  do  lawful  acts  by  law- 
ful means  which  may  prejudice  another  in  his  reputation, 
trade,  business,  or  profession,  under  the  facts  in  the  case  at 
bar,  it  violates  rights  guaranteed  by  the  constitution  of  this 
state,  viz:  Sees.  1,  8,  and  13,  art.  I,  Const.  Wis.  It  also  vio- 
lates the  XIYth  amendment  of  the  federal  constitution, 
which  declares: 

"  No  state  shall  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States,  nor 
shall  any  state  deprive  any  person  of  life,  liberty  or  propej  ty 
without  due  process  of  law,"  etc. 
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The  liberty  of  enjoying  one's  property  either  singly  or  con- 
jointly with  others  in  any  legal  manner ;  of  engaging  singly 
or  conjointly  with  others  in  any  lawful  trade  or  business ; 
and  of  contracting  with  others  for  that  purpose,  are  rights 
guaranteed  to  every  citizen,  although  injury  in  the  broad 
sense  may  result  to  some  one.  To  deny  citizens  such  rights, 
by  making  it  a  crime  to  exercise  one's  legal  rights,  takes 
away  all  "  liberty,"  deprives  him  of  his  property  without  any 
compensation,  and  holds  him  to  answer  for  a  criminal  offense 
without  due  process  of  law.  Siate  v.  JvloWy  129  Mo.  163,  50 
Am.  St.  Rep.  443,  and  note;  JUaUer  of  Jacobs,  98  N.  T.  98; 
People  V.  OiUaon,  109  N.  Y.  389,  406;  GodcharUs  v.  Wige- 
mem,  113  Pa.  St.  431;  Comm.  v.  Perry,  155  Mass.  117;  State 
V.  WyaU,  48  L.  R.  A.  265 ;  StaU  v.  Loomia,  21  L.  R.  A.  789, 
and  note;  State  v.  GoodwiU,  33  W.  Va.  179,  25  Am.  St.  Rep. 
863,  881,  note;  Palmer  v.  Timgle,  55  Ohio  St.  423;  Shaver 
V.  Penn.  Co.  71  Fed.  Rep.  931;  YUas  t;.  McDonough  Mfg. 
Co.  91  Wis.  617;  MaJOxyry  v.  La  Crosse  A.  Co.  80  Wis.  180; 
Jones  V.  Oreat  Southern  F.  H.  Co.  79  Fed.  Rep.  477,  482; 
In  re  Eight  Hour  Law,  21  Colo.  29 ;  JSolden  v.  Hardy,  169 
U.  S.  366;  L(m  v.  Bees  P.  Co.H  Neb.  127;  In  re  House BiU 
No.  203,  21  Colo.  27;  Frorer  v.  PeopU,  141  HL 171, 16  L.  R. 
A.  492;  Bichie  v.  People,  155  111.  98,  46  Am.  St.  Rep.  315, 
and  note ;  Harding  v.  People,  160  111.  459 ;  Chicago  v.  Netcher, 
183  111.  104,  48  L.  R.  A.  261,  and  note;  Buhstrat  v.  People, 
185  m.  133,  49  L.  R.  A.  181 ;  Ex  pa/rte  Bailey,  23  So.  Rep. 
553 ;  State  v.  Dalton,  48  L.  R.  A.  775 ;  Valentine  v.  Berrien 
Circuit  Judge,  83  N.  W.  Rep.  594;  Kuhn  v.  Common  Council 
(f  Detroit,  70  Mich.  534;  In  re  Ah  Jow,  29  Fed.  Rep.  181; 
AUgeyer  v.  Louisiana,  165  U.  S.  578 ;  FrisUe  v.  U.  S.  157 
U.  S.  160, 165;  CAimgo,  B.  <&  Q.  B.  Co.  v.  Chicago,  166  U.  S. 
226;  Butcher^  Union  S.  H.  <&  L.  S.  L.  Co.  v.  Crescent  City 
L.  S.  L.  <&  S.  H  Co.  Ill  U.  S.  757;  Lawton  v.  Steele,  152  U.  S. 
IZZ',  In  re  Grice,  79  Fed.  Rep.  627;  In  re  Marshall,  102  Fed. 
Rep.  323.     It  is  obvious  from  the  cases  cited  that  a  statute 
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such  as  sec.  4466a  broadly  construed  finds  no  sapport  in  the 
police  power,  bnt  is  clearly  an  unlawful  interference  with 
the  exercise  of  private  rights.  No  question  of  public  health, 
public  safety,  or  public  morals  is  involved.  Lawton  v.  Steele^ 
152  U.  S.  136;  State  v.  Daltouy  48  L.  R.  A.  775;  State  v. 
Zoomis^  21 L.  R.  A.  789. 

Masshall,  J.  Because  of  the  long  delay  in  announcing 
the  decision  in  this  case  it  is  deemed  proper  to  say,  as  a 
justification  therefor,  that  the  number  and  importance  of 
the  questions  involved  were  such  that  the  case  seemed  to 
call  for  the  most  careful  study  by  each  member  of  the  court 
which  the  amplest  opportunity  therefor  would  permit,  and 
to  require  that  a  decision  should  be  rendered  only  when  it 
could  embody  the  best  judgment  of  each  such  member,  if 
that  result  could  be  reached  within  such  time  as  not,  by  rea- 
son of  the  delay,  to  materially  prejudice  the  administration 
of  justice.  There  is  room  for  congratulation  that  the  pur- 
pose of  the  long  deliberation  upon  the  case  has  been  ac- 
complished. To  circumstances  which  were  unavoidable, 
preventing  that  full  discharge  of  official  duty,  as  regards 
individual  study  of  the  case,  which  was  desired  prior  to 
settling  upon  the  final  conclusions,  the  delay  must  be  in  the 
main  attributed.  The  questions  legitimately  discussed  by 
counsel  are  so  numerous  that  in  the  preparation  of  the  opin- 
ion a  choice  had  to  be  made  between  stating  mere  conclu- 
sions with  appropriate  supporting  authorities,  and  discussing 
such  questions  at  length.  By  the  former,  method  a  brief 
opinion  would  have  sufficed  to  cover  the  case;  by  the  latter 
a  lengthy  opinion  was  unavoidable.  The  former  course 
would  have  required  but  little  labor  compared  with  the  lat- 
ter, bnt  it  seemed  that  the  careful  preparation  of  the  case 
and  presentation  of  it  by  numerous  and  able  counsel  for  the 
respective  parties  could  not  be  adequately  responded  to,  so 
as  to  fairly  indicate  the  appreciation  felt  here  for  the  as- 
sistance received  from  such  preparation  and  presentation, 
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otherwise  than  by  a  pretty  full  discassion  of  each  of  the 
points  decided  which  counsel  upon  either  side  deemed  of 
sufficient  importance  to  require  them  to  present  for  that 
purpose.  Acting  upon  that  conviction  we  will  discuss  each 
of  such  points  with  sufficient  fullness  to  satisfy  all  reason- 
able expectation  and  endeavor  to  make  the  conclusions 
reached  a  definite  declaration  of  the  law,  so  that,  in  addi- 
tion to  adjudicating  the  rights  of  the  parties  to  the  suit,  the 
result  will  be  valuable,  as  regards  each  point  presented,  in 
guiding  the  courts  and  the  profession  in  this  state  in  future 
cases. 

Opposition  to  the  motion  on  behalf  of  the  relator  to  be 
heard  in  this  court  by  private  counsel  in  his  behalf,  was 
based  on  the  following  grounds:  (1)  It  involves  considera- 
tion of  one  of  the  errors  claimed  to  have  been  committed 
by  the  court  below  which  should  only  take  place  upon  the 
consideration  of  the  other  errors.  (2)  The  attorney  general 
is  required  by  sec.  163,  Stats.  1898,  to  appear  for  the  state 
and  prosecute  or  defend  all  proceedings  in  the  supremo 
court,  in  which  the  state  is  interested  or  a  party,  and  that 
precludes  appearance  by  private  counsel  in  criminal  pro- 
ceedings, the  law  being  the  same  as  to  the  attorney  general 
in  the  supreme  court  as  it  is  as  to  the  district  attorney  in 
the  circuit  court.  (3)  The  sheriff  is  not  a  party  and  has  no 
personal  interest  in  the  result  of  the  review  of  the  proceed- 
ings called  in  question  by  the  writs  of  error.  Each  of  such 
propositions  involves  an  important  question  of  practice, 
which  is  regulated  either  by  statute  or  by  the  judicial  policjr 
of  the  state,  and  has  received  consideration  resulting  in  the 
following  conclusions: 

1.  If  the  sheriff  of  Milwaukee  county  by  whom  the  state 
sued  out  the  writ  of  error,  is  a  party  to  the  proceedings  in 
this  court  and  in  any  event  is  entitled  to  be  heard  as  such 
he  cannot  be  denied  that  right  because  to  allow  it  would  be 
inconsistent  with  a  ruling  of  the  court  below,  sought  to  be 
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reviewed  by  the  writ  of  error.  If  he  is  properly  here  as  a 
party,  obviously,  his  rights  as  such  cannot  be  jeopardized 
by  any  decision  made  by  the  court  below  which  is  a  subject 
for  review  on  the  writ  of  error.  That  seems  too  clear  for 
reasonable  controversy.  If  counsel's  position  be  correct,  no 
person  denied  the  right  to  be  heard  in  a  trial  court  upon 
the  ground  that  he  is  not  interested  in  the  controversy,  can 
be  heard  on  appeal  from  the  decision  except  there  be  a  judg- 
ment for  costs  against  him,  because  recognition  here  to  pre- 
sent his  case  would  be  a  recognition  of  his  claim  that  he 
was  a  party  to  the  proceeding  in  the  trial  court.  We  can- 
not sanction  that  doctrine.  The  sheriff  was  the  actor  in 
suing  out  the  writ  of  error.  He  appears  at  the  bar  of  the 
court  and  asks  to  be  heard  by  counsel.  If  he  is  a  party  to 
the  proceeding  he  must  be  heard  regardless  of  any  inci- 
dental bearing  the  decision  may  have  upon  any  question  in- 
volved in  the  review  of  the  proceedings  upon  the  writ. 
Manifestly,  if  he  was  a  party  in  interest  in  the  Jiaheaa  corpus 
proceedings  he  was  a  party  to  the  suit  commenced  in  this 
court  by  the  writ  of  error  to  review  the  result  thereof,  if  he 
was  bound  thereby  to  his  injury,  to  some  appreciable  degree, 
either  directly  and  immediately  or  so  that  direct  injury  of 
some  sort  may  probably  come  to  him  therefrom ;  in  short, 
if  he  is  "  a  party  aggrieved."  Our  appeal  statute  on  that 
point  (sec.  3048,  Stats.  1898)  is  no  broader  at  most  than 
the  common-law  rules  governing  the  subject  of  parties  in 
suits  commenced  by  writs  of  error,  or  sec.  3043.  A  writ 
of  error  lies  in  favor  of  him  "  who  is  a  party  to  the  record; " 
a  man  who  "  is  aggrieved  by  an  error  in  the  foundation, 
proceeding,  judgment,  or  execution,  in  suit,"  said  Justice 
Gkieb  in  Baya/rd  v.  Lomba/rd^  9  How.  530,  quoting  from 
early  common-law  writers.  See,  also,  7  Ency.  of  PI.  ife  Pr. 
856.  That  the  relator  here  is  a  party  aggrieved  within  the 
rule  stated  it  seems  is  quite  clear,  but  we  will  refer  to  the 
subject  more  at  length  in  the  discussion  of  the  third  propo- 
sition. 
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3.  The  second  proposition  assumes  that  proceedings  to 
test  the  right  of  a  person  to  his  personal  liberty  are  crimi- 
nal in  character  and  governed  by  the  rale  declared  in  Biemel 
V.  Statey  71  Wis.  444;  State  v.  Duff,  83  Wis.  291,  and  other 
cases.  Whether  habeas  corpus  proceedings  are  in  their  nat- 
ure civil  or  criminal  we  do  not  deem  necessarily  material. 
If  the  decision  were  to  turn  on  that  question,  though,  as  at 
present  advised,  it  would  result  in  favor  of  the  proposition 
that  the  remedy  by  habeas  corpus  is  a  civil  remedy,  as  con- 
tended by  the  relator.  The  writ  ad  faciendum,  subjicien- 
dum, et  recipiendum  of  the  common  law  was  the  sole  legal 
remedy  of  a  person  wrongfully  restrained  of  his  liberty. 
The  purpose  of  a  proceeding  instituted  by  it  was  not  to 
punish  for  the  wrongful  act  of  restraining  him  of  his  liberty, 
nor  did  it  concern,  necessarily,  the  wrongful  act  causing  his 
detention.  It  was  confined  to  compelling  the  immediate 
human  instrument  of  the  unlawful  restraint  to  restore  his 
victim  to  liberty  notwithstanding  any  charge  made  against 
him.  The  case  cited  to  our  attention  by  relator's  counsel 
{Ec  parte  Tom  Tong,  108  U.  S.  556,  opinion  by  Waitb,  C.  J.) 
states  briefly  and  clearly  the  true  nature  of  such  proceed- 
ings, as  they  are  uniformly  regarded  in  the  books: 

"  The  writ  of  habeas  corpus  is  the  remedy  which  the  law 
gives  for  the  enforcement  of  the  civil  right  of  personal 
liberty.  Kesort  to  it  sometimes  becomes  necessary,  because 
of  what  is  done  to  enforce  laws  for  the  punishment  of  crimes, 
but  the  judicial  proceeding  under  it  is  not  to  inquire  into 
the  criminal  act  which  is  complained  of,  but  into  the  right 
of  liberty  notwithstanding  the  act.  Proceedings  to  enforce 
civil  rights  are  civil  proceedings,  and  proceedings  for  the 
punishment  of  crimes  are  criminal  proceedings.  In  the 
present  case  the  petitioner  is  held  unaer  criminal  process. 
The  prosecution  against  him  is  a  criminal  prosecution,  but 
the  writ  of  habeas  corpus  which  he  has  obtained  is  not  a 
proceeding  in  that  prosecution.  On  the  contrary  it  is  a  new 
suit  brougnt  by  him  to  enforce  a  civil  right,  which  he  claims, 
as  against  those  who  are  holding  him  m  custody  under  the 
criminal  process."  « 
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In  a  later  case,  Ctom  v.  Burke^  146  U.  8.  82,  the  courts 
speaking  by  Fuller,  C.  J.,  said :  ^^  It  is  well  settled  that  a 
proceeding  in  habeas  eorpvs  is  a  civil  and  not  a  criminal 
proceeding."  So  the  authorities  in  this  state,  that  it  is  the 
policy  of  the  written  law  that  no  one  but  the  public  prose- 
cator  or  his  assistant  duly  appointed  shall  be  permitted  to 
represent  the  commonwealth  in  criminal  cases  against  the 
accused,  do  not  extend  to  a  civil  action  or  proceeding  in  the 
nature  of  a  civil  suit  commenced  by  the  issuance  of  a  writ 
of  habeas  corpus^  because,  if  for  no  other  reason,  it  is  not  a 
criminal  suit.  The  law  that  makes  it  the  duty  of  the  dis- 
trict attorney  of  a  county  to  appear  and  prosecute  or  defend 
all  actions,  applications,  or  motions,  civil  or  criminal,  in  the 
courts  of  his  county  wherein  the  state  is  interested  or  a 
party,  except  for  assault  and  battery  (sec.  752,  Stats.  1898), 
precludes  legal  services  being  rendered  by  way  of  assisting 
the  district  attorney  in  a  civil  matter  at  public  expense. 
That  has  often  been  decided.  McDonald  v.  Milwaukee  Co. 
41  Wia  642;  Manitowoc  Co.  Supers  v.  SuUivany  51  Wis.  115; 
Cutts  V.  Bock  Co.  68  Wis.  642 ;  State  v.  Duff,  83  Wis.  291 ; 
Frederick  t>.  Douglas  Co.  96  Wis.  411.  But  it  has  nowhere 
been  decided  that  the  state's  attorney,  either  of  the  coanty 
or  the  state  at  large,  cannot  obtain  or  receive  assistance  at 
his  own  expense  or  the  expense  of  others  in  a  civil  proceed- 
ing. In  McDonald  v.  Milwaukee  Co.,  supra,  the  sheriff  em- 
ployed counsel  to  defend  against  proceedings  commenced 
by  writ  of  habeas  corpus.  He  made  a  claim  against  the 
county  for  his  disbursements  for  such  services.  The  claim 
was  held  invalid,  because  of  the  duty  of  the  district  attor- 
ney of  the  county  to  attend  to  such  matters  as  a  part  of  his 
official  duties,  made  so  by  sec.  3433,  Stats.  1898,  which  pro- 
vides that  when  it  appears  from  the  return  to  a  writ  of 
habeas  corpus  that  the  person  seeking  to  obtain  his  liberty  is 
detained  upon  a  criminal  accusation,  no  order  shall  be  made 
for  his  discharge  until  opportunity  shall  be  given  to  the  dis- 
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trict  attorney  of  the  county  to  be  heard,  if  to  be  found 
within  the  county;  and  because  such  provision  is  exclusive 
of  the  right  of  the  sheriff  to  employ  counsel  at  public  ex- 
pense.   The  case  must  be  read  in  the  light  of  what  was 
under  consideration,  that  is,  the  right  of  the  sheriff  to  em- 
ploy counsel  at  public  expense.    There  is  nothing  in  that  to 
militate  against  a  person  other  than  the  district  attorney 
standing  in  court  as  the  representative  of  the  people  in  a 
civil  action  by  consent  of  the  public  attorney.    No  judicial 
policy  with  which  we  are  familiar  is  thereby  violated,  nor 
any  constitutional  right.     Such  a  representative   cannot 
claim  compensation  for  his  services  except  as  against  the 
individual  employing  him.    That  is  as  far  as  the  decisions 
of  this  court  go.    'No  reason  is  perceived  why  a  reputable 
attorney  in  a  mere  civil  action  cannot  be  heard  in  court  on 
behalf  of  the  state  by  permission  of  the  officer  whose  duty 
it  is  to  stand  responsible  for  the  due  protection  of  the  public 
interests,  without  the  violation  of  any  right  secured  by  the 
constitution  or  any  law,  to  the  person  standing  in  the  capac- 
ity of  an  adversary  to  the  public  in  the  proceedings.   It  has 
been  the  universal  practice  in  this  state  to  permit  private 
counsel  in  this  particular  class  of  cases,  as  is  abundantly 
shown  by  the  decisions  cited  by  counsel  for  the  relator.    In 
re  Booth,  3  Wis.  1',  In  re  Falvey,  7  Wis.  630 ;  In  re  Pierce, 
44  Wis.  411;  In  re  Eldred,  46  Wis.  530;  State  ex  rel.  Dunn 
V.  Noyce  J  87  Wis.  340 ;  State  ex  rd.  LarTcin  t;.  Ryan,  70  Wis. 
676;  Irire  Eosmherg,  90  Wis.  681. 

3.  What  has  been  said  goes  upon  the  theory  that  the  state 
is  the  only  party  interested  in  habeda  corpuB  proceedings 
adversely  to  the  petitioner,  when  the  person  alleged  to  be 
wrongfully  restrained  of  his  liberty  is  detained  upon  a  crim- 
inal charge;  but,  as  indicated  in  the  brief  discussion  of  the 
first  proposition,  we  cannot  agree  with  the  learned  counsel 
for  defendants  in  error  that  the  respondent  in  such  a  pro- 
ceeding is  not  a  party  thereto.     The  issuance  of  a  writ  of 
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habeas  corpus  is  to  all  intents  and  purposes  the  commenoe- 
ment  of  a  civil  action,  not  an  action  strictly  so  called,  within 
the  meaning  of  sec.  2629,  Stats.  1898,  to  be  commenced  by 
the  issue  of  a  formal  summons,  but  in  the  same  sense  that 
proceedings  to  enforce  the  remedy  by  mandamus  and  pro- 
ceedings by  writ  of  error  are  civil  suits,  as  has  been  repeat- 
edly held.  The  issuance  of  the  writ  is  the  commencement 
of  a  proceeding  in  a  court  of  justice  for  the  enforcement  or 
protection  of  a  right  within  the  meaning  of  sec.  2595.  In 
Moj>arte  Tom  Tong^  108  XT.  S.  556,  the  issuance  of  the  writ  of 
habeas  oorpus  was  denominated  the  commencement  of  a  suit 
to  enforce  a  civil  right.  That  was  said  in  the  same  sense  that 
this  court  declared,  in  Paine  v.  Chase^  14  Wis.  653,  that  the 
issuance  of  a  writ  of  error  is  the  commencement  of  an  orig- 
inal suit  and  regarded  as  the  commencement  of  an  action, 
and  in  the  same  sense  that  it  was  said,  in  State  ex  rd.  G.  B. 
d:  M.  H.  Co.  V.  Jennings,  56  Wis.  113,  that  a  proceeding  by 
ma/ndamus  is  essentially  a  suit.  True,  the  issuance  of  either 
of  the  writs  mentioned,  as  before  indicated,  is  not  the  com- 
mencement of  an  action  strictly  so  called  within  the  mean- 
ing of  the  Code,  because  it  is  there  declared  that  all  remedies 
in  courts  of  justice  are  divided  into  actions  and  special  pro- 
ceedings (sec.  2594,  Stats.  1898)  and  that  a  civil  action  shall 
be  commenced  by  th^  service  of  a  summons  (sec.  2629).  But 
the  grant  of  power  to  circuit  courts  to  issue  writs  of  habeas 
carpus  and  mandamus,  among  other  common-law  writs,  con- 
templated their  use  for  the  purposes  they  were  devoted  to 
before  the  adoption  of  the  Code,  i.  e.,  for  the  commencement 
of  suits  within  the  broad  meaning  of  the  term;  and  their 
essential  character  in  that  regard  has  not  been  and  cannot 
\i&  changed  by  any  legislative  enactment.  Whether  the 
issuance  of  such  a  writ  be  called  by  the  Code  the  commence- 
ment of  a  civil  action  or  a  special  proceeding,  it  is  to  all 
intents  and  purposes  the  commencement  of  a  suit  and  the 
final  determination  thereof  is  a  final  judgment  in  a  suit  or 
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proceeding  in  the  nature  of  a  civil  action.  In  Hollmea  v.  Jerv- 
nisorij  14  Pet.  540, 564,  Chief  Justice  Tanbt said:  "  If  a  party 
is  unlawfully  imprisoned,  the  writ  of  habeas  corpus  is  his  ap- 
propriate legal  remedy.  It  is  his  suit  in  court  to  recover  his 
liberty."  The  court  further  said,  in  effect,  that  the  term 
^^  proceedings  in  a  suit "  and  the  term  ^'  proceedings  in  an 
action"  are  synonymous;  that  when  a  law  confers,  in  gen- 
eral terms,  jurisdiction  upon  an  appellate  court  to  review^  on 
writ  of  error  the  final  judgment  in  any  suit,  it  includes  juris- 
diction to  review  the  final  determination  in  habeas  corpus 
proceedings. 

It  follows  from  what  has  been  said  that  the  habeas  corpus 
proceedings  in  question  must  be  regarded  as  a  civil  action — 
an  ordinary  proceeding  in  a  court  of  justice  to  enforce  a 
personal  right, —  within  the  meaning  of  sec.  2595,  Stats. 
1898,  which  says  that  such  a  proceeding  is  an  action.  That 
is  in  harmony  with  the  decisions  of  this  court  to  the  effect 
that,  without  any  statutory  regulations,  a  writ  of  error  lies 
to  review  a  final  determination  on  habeas  corpus  {State  ex  rd. 
McCaslin  v.  Smith j  65  Wis.  93),  and  with  State  v.  Kemp^  17 
"Wis.  669,  and  cases  which  followed  it,  denying  to  the  state 
the  use  of  the  writ  of  error  in  criminal  cases.  That  rule 
was  one  of  judicial  policy  only,  in  a  field  where  it  was  sup- 
posed the  court  was  free  to  establish  the  law  for  this  state, 
and  has  been  abrogated  by  statute  (sec.  3043,  Stats.  1898). 
This  was  the  suit  of  the  defendants  in  error  and  their  only 
adequate  remedy  to  vindicate  their  right  of  personal  liberty. 
The  immediate  instrument  of  the  wrong  complained  of  was 
the  sheriff  of  Milwaukee  county.  The  petitioners  for  the 
writ  sought  to  establish  their  right  to  personal  freedom  not- 
withstanding the  commitment  under  which  the  sheriff  jus- 
tified his  conduct.  They  were,  to  all  intents  and  purposes, 
plaintiffs,  within  the  meaning  of  sec.  2601,  regardless  of 
the  name  by  which  such  parties  are  commonly  known. 
The  adverse  party  on  the  record  was  the  sheriff.    He  was 
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to  all  intents  and  purposes  the  defendant  in  the  proceedings, 
regardless  of  the  name  by  which  snch  a  party  is  commonly 
known.  The  statute  (sec.  2595)  says:  ^^  An  action  is  an  or- 
dinary proceeding  in  a  court  of  justice  by  which  a  party 
prosecutes  another  party  for  the  enforcement  or  protection 
of  a  right,"  and  unless  the  state  is  the  plainti£F  and  the  pro- 
ceeding is  against  the  defendant  for  the  punishment  of  a 
criminal  offense,  it  is  a  civil  action,  and  every  person  neces- 
sary to  a  complete  determination  of  the  controversy  as 
against  the  plaintiff  is  a  necessary  i)arty  and  an  interested 
defendant.  Sec.  2603.  The  term  "party  to  a  suit  [or  ac- 
tion] "  applies  as  properly  to  persons  seeking,  by  writ  of 
Juibeas  corprM^  to  vindicate  their  right  to  personal  freedom, 
and  to  the  adverse  party  who  is  restraining  them  of  it,  as 
to  contestants  upon  the  record  in  any  other  suit.  The 
former .  are  persons  seeking  to  establish  their  legal  rights ; 
the  latter,  persons  on  whom  it  is  sought  to  impose  an  im- 
mediate duty  or  liability  to  recognize  such  rights.  15  Ency . 
of  PI.  &  Pr.  463. 

Upon  the  district  attorney  was  imposed  the  duty  of  guard- 
ing the  interest  of  the  state,  but  he  had  no  duty  to  perform 
by  virtue  of  his  office  for  the  sheriff  as  an  individual.  The 
latter  was  a  party,  and  an  interested  party,  because  he  was 
charged  with  being  guilty  of  the  particular  wrong  which  it 
was  the  purpose  of  the  writ  to  redress;  hence  the  law  must 
be  construed  as  according  to  him  the  same  right  as  to  any 
other  party  to  be  heard  by  counsel.  True,  as  counsel  for 
defendant  in  error  say,  sec.  3436,  Stats.  1898,  protected  the 
sheriff  from  any  liability  for  obeying  the  order  discharging, 
or  directing  a  discharge  of,  the  prisoners,  but  there  is  no 
statute  protecting  him  from  liability  for  the  wrongful  im- 
prisonment. 

We  are  not  unmindful  that  there  are  decisions  to  the  ef- 
fect that  an  adjudication  in  haheas  corpus  proceedings  is  not 
binding  in  a  subsequent  suit  to  vindicate  the  same  right  be- 
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tween  the  parties,  or  a  sait  between  such  parties  where  the 
same  qaestion  is  material.  In  re  Quinn^  2  App.  Div.  103 ; 
People  ex  rel.  Lomrence  v.  BraAy^  66  N.  T.  182;  Hard,  Ha- 
beas Corpus,  §  386.  That  doctrine  was  based  on  a  supposed 
common-law  rule  that  a  decision  on  haheaa  oarjprAs  is  not  sub- 
ject to  review  on  appeal  or  writ  of  error.  Such  doctrine 
has  been  modified  by  judicial  policy  in  many  jurisdictions 
and  in  others  displaced  by  statute,  as  it  has  been  in  this 
state,  so  far  as  it  before  prevailed  here.  Church,  Habeas 
Corpus  (2d  ed.),  577;  Ed  parte  Cuddy ^  40  Fed.  Rep.  62;  Perry 
V.  McZendony  62  Ga.  698 ;  JSo  parte  Jils,  64  Mo.  205.  See. 
3437,  Stats.  1898,  which  is  the  same  as  the  Missouri  statute 
that  governed  En  parte  JUz^  expressly  changed  the  common- 
law  rule  as  regards  the  effect  of  a  final  determination  of  a 
Twheae  oorpue  proceeding.  It  expressly  prohibits  the  com- 
mencement of  a  second  habeas  corpus  proceeding  for  the 
same  cause,  while  the  determination  in  the  first  remains  un- 
reversed. That,  and  the  remedy  for  a  review  of  such  a 
final  determination  by  writ  of  error  sued  out  by  either  party 
to  the  writ,  which  is  given  by  our  statute  (sec.  3043),  effect- 
ually changed  the  common-law  rule,  so  that  the  doctrine  of 
res  adjudicata  has  now  the  same  applicability  to  Jiabeas  cor- 
pus proceedings  as  to  other  suits. 

We  have  not  overlooked  the  suggestion  that  the  doctrine 
that  ruled  McCartyv.  Supers  of  Ashland  Co.  61  Wis.  1;  Peo- 
ple ex  rd.  Breslin  v.  Lawrence^  107  N.  Y.  607;  and  Bryant 
V.  Thompson^  128  N.  T.  427,  and  some  other  cases,  applies  to 
the  status  of  a  person  defending  against  the  charge  in  hakeem 
corpus  proceedings  of  unlawfully  restraining  another  of  his 
liberty.  That  doctrine  is  that  a  person  or  tribunal,  exercis- 
ing judicial  functions  between  parties,  is  not  a  party  to  a 
proceeding  to  challenge  a  decision  made  by  him  so  that  he 
may  himself  take  an  appeal  or  be  a  party  to  an  appeal  in- 
volving such  decision.  In  McCartyv.  Supers  of  Ashland  Co. 
a  decision  of  the  board  of  supervisors  had  been  reversed  on 
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writ  of  certiorari  and  the  board  attempted  to  appeal.  In 
People  ex  rel.  Brealin  v.  Lanjorence  a  judge  whose  decision  of  a 
matter  had  been  reversed  on  certiorari  attempted  to  appeal. 
The  mere  statement  of  the  circamstances  under  which  courts 
have  applied  the  doctrine  referred  to  is  suflScient  to  show 
that  it  has  no  application  here.  If  the  court  that  heard  the 
hdbeae  corpus  proceedings  or  the  examining  magistrate  were 
here  claiming  to  be  a  party  to  the  writ  of  error,  and  demand- 
ing an  opportunity  to  be  heard,  the  cases  cited  by  counsel 
would  be  in  point.  It  has  been  repeatedly  held  that  a  per- 
son or  body  not  acting  in  a  judicial  capacity,  but  a  party  to 
a  judicial  proceeding  as  a  representative  of  the  public,  even 
though  having  no  pecuniary  interest  in  the  litigation,  has  an 
appealable  interest  in  a  judgment  adverse  to  his  or  their 
authority.  State  ex  rel.  School  Diet  No,  £  v.  Wolfrom^  2 
5  Wis.  468;  Moede  v.  Steams  Co.  43  Minn.  312;  People  v. 
Jones,  110  K  T,  509. 

What  has  been  said,  it  seems,  covers  every  suggestion  that 
has  been  made  why  the  sheriff  of  Milwaukee  county  was  not 
entitled  to  be  heard  by  counsel  in  the  circuit  court  in  the 
habeas  corpus  proceedings  and  why  he  is  not  entitled  to  be 
heard  in  this  court  as  a  party  to  the  writ  of  error.  He  was 
and  is  a  party  in  every  sense  of  the  word,  and  is,  so  far  as 
concerns  himself,  entitled  to  be  heard  by  counsel  of  his  own 
choosing. 

The  first  question  on  the  merits  is,  Does  the  warrant  of 
commitment  state  any  offense  known  to  the  laws  of  this 
state?  That  involves  an  inquiry  into  whether  a  statement 
of  the  facts  —  necessary  to  the  jurisdiction  of  the  offense, 
if  there  be  one,  and  in  substance  that  the  person  named  in 
the  commitment  on  a  particular  day  named,  was  brought 
before  the  court  charged  on  oath  with  committing  the  of- 
fense of  conspiring  to  injure,  and  that  such  court,  from  the 
examination  had,  was  satisfied  that  the  offense  charged  had 
been  committed  and  that  there  was  reasonable  ground  to 
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believe  snch  person  guilty  thereof  —  shows  an  adequate 
cause  for  holding  such  person  for  trial.  Defendants  in  error 
claim  that  it  does  not,  because  it  fails  to  show,  in  detail,  the 
existence  of  the  facts  necessary  to  constitute  the  offense  of 
conspiring  to  injure,  with  6ome  approach  at  least  to  the 
technical  accuracy  of  an  indictment  at  common  law,  so  as  to 
identify  the  alleged  wrongful  conduct  with  either  the  oom- 
mon-law  offense  of  conspiracy  or  the  offense  stated  in  sec. 
4466a,  Stats.  1898.  Counsel  do  not  state  the  rule  of  cer- 
tainty by  which  they  contend  the  commitment  should  be 
tested  in  the  exact  language  we  have  used,  but  it  seems 
from  their  reasoning  that  what  has  been  said  fairly  expresses 
their  contention.  They  say  the  warrant  was  fatally  de- 
fective because  it  did  not  show  with  whom  the  person 
named  therein  conspired,  nor  the  fact  that  there  was  more 
than  one  guilty  participant  so  as  to  make  a  combination 
possible;  that  it  failed  to  state  the  facts  constituting  the 
offense;  that  it  omitted  to  recite  that  the  alleged  combina- 
tion was  entered  into  for  the  purpose  of  wilfully  and  mali- 
ciously injuring  another;  that  it  did  not  literally  follow  the 
statute ;  and  that  it  did  not  conclude  with  the  words  '^  against 
the  form  of  the  statute  in  such  case  made  and  provided." 

We  do  not  understand  that  any  such  degree  of  certainty 
in  a  commitment  as  that  contended  for  is  required.  Authori- 
ties may  be  found  here  and  there  tending  to  support  coun- 
sel's contention ;  for  example  Ex  parte  Branigan^  19  Cal.  133, 
cited  to  our  attention,  which  is  contrary  to  later  decisions 
made  by  that  court  and  out  of  harmony  with  the  current  of 
authority,  as  we  shall  show.  The  general  rule  is  that  it  is 
sufficient,  in  a  commitment  for  trial,  to  state  with  reason- 
able clearness  the  nature  of  the  offense  with  which  the  per- 
son is  charged,  and  conclusions  of  fact  in  general  langna^, 
justifying  his  detention  on  such  charge;  that  a  statement  of 
the  specific  facts  in  detail,  on  which  the  charge  is  based,  is 
unnecessary.     A  multitude    of  authorities  to  that  effect 
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might  be  cited,  commencing  with  the  older  books  and  com- 
ing down  to  date.  In  CoUvns  v.  Bracketb^  34  Minn.  339,  the 
oflFense  charged  was  one  created  by  statute.  The  particular 
section  was  not  referred  to,  nor  were  the  facts  essential  to 
the  offense  stated  in  detail ;  but  there  was  sufficient  in  the 
coTnmitment  to  clearly  indicate  the  kind  of  offense  for  which 
the  accused  was  held  to  answer,  and  sufficient  to  indicate  by 
reasonable  inference  the  statute  creating  the  offense.  The 
coart  said  that  it  satisfied  the  rule  of  convenient  certainty 
by  which  such  instruments  are  to  be  tested;  that  it  pointed 
by  reasonable  inference  to  the  statute  creating  the  offense, 
and  therefore,  by  reasonable  inference,  stated  everything 
necessary  to  the  offense  which  was  not  specifically  set  out. 
^  It  was  not  necessary,'  said  the  court,  *  in  such  an  instru- 
ment, to  set  forth  the  facts  constituting  the  offense  particu- 
larly. ...  It  is  impossible  to  construe  the  commitment 
as  referring  to  any  other  than  the  statutory  offense.  While 
it  does  not  set  forth  every  ingredient  in  such  offense,  it 
contains  specifications  enough  to  indicate  the  general  nat- 
ure of  the  crime  charged,  and  that  is  sufficient.'  In  State 
V.  JEverettj  Dud.  (S.  C),  295,  a  case  often  referred  to  by  courts 
and  text-writers,  the  commitment  considered  merely  de* 
scribed  the  offense  as  the  crime  of  larceny,  no  fact  being 
stated  essential  to  that  offense;  yet  it  was  held,  on  habeas 
corpus^  that  the  commitment  was  sufficiently  certain  to 
justify  the  officer  in  detaining  the  prisoner;  that  it  is  a  great 
mistake  to  suppose  that  such  a  warrant  need  enumerate  any 
fact  or  circumstance  accompanying  the  offense,  the  nature 
of  which  is  set  forth  therein;  that  it  is  sufficient  to  merely 
state  the  offense  with  convenient  certaintv;  that  it  should 
not  be  for  felony  generally,  but  that  the  instrument  should 
indicate  the  special  nature  of  the  felony.  That  decision  is 
in  harmony  with  the  authorities  generally,  though  directly 
contrary  to  Ea parte  Branigan^%upra^  which  supports  coun- 
sel's views  as  we  have  before  indicated.    All  the  cases  cited, 
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it  will  be  found,  declare  for  the  rule  of  convenient  certainty 
merely.  But  while  the  California  case  regards  that  degree, 
as  it  seems,  to  call  for  certainty  to  a  certain  intent  in  par- 
ticnlar,  it  is  obvious  that  convenient  certainty  is  satisfied 
where  language  is  used  which,  by  reasonable  inference, 
points  with  reasonable  clearness  to  the  particular  subject 
intended  to  be  expressed.  The  doctrine  which  we  say  gen- 
erally prevails  was  followed  in  later  California  cases.  Ex 
parte  JUoan^  65  Cal.  216;  He  parte  WalpoU^  85  Cal.  302. 
True,  reference  is  there  made  to  a  form  for  commitment 
prescribed  by  statute,  which  is  however  substantially  identi- 
cal with  the  one  which,  it  is  said  in  sec.  4774,  Stats.  1898, 
may  be  used.  The  California  court,  in  the  early  case,  while 
reaching  a  conclusion  directly  opposite  to  that  declared  in 
CoUins  V.  BraxikeUy  supra^  and  the  cases  to  which  we  will 
presently  refer,  referred  to  the  same  authorities  for  support, 
i.  e.,  1  Chitty,  Crim.  Law,  109,  and  2  Hale,  P.  C.  122.  A 
careful  reading  of  those  authorities  discloses  the  fact  that 
what  is  said  about  the  higher  degree  of  certainty  is  merely 
advisory.  When  it  comes  to  the  necessities  of  the  case  the 
lower  rule  is  stated  with  many  illustrations.  For  example, 
quoting  from  1  Chitty,  Cr.  Law,  111: 

"  It  is  necessary  to  set  forth  the  particular  species  of  crime 
.  •  •  with  convenient  certainty,  .  .  .  If  the  commit- 
ment be  for  felony  it  ought  not  to  be  generally  for  felony, 
but  it  must  contain  t'he  special  nature  of  the  felony  briefly; 
as  for  felony  of  the  death  of  J.  S.  or  for  burglary  in  break- 
ing the  house  of  J.  S.,  etc.  But  though  it  was  formerly 
thought  otherwise,  it  appears  now  to  be  settled,  that  a  com- 
mitment for  high  treason,  or  suspicion  of  treason  generally, 
or  for  treasonable  practices,  without  stating  any  overt  act 
or  other  particulars  of  the  crime  is  sufficient.  And  .  .  . 
there  are  precedents  of  commitment  for  felony  in  general  in 
good  authors,  without  stating  the  specific  accusation.  So  in 
Wilkes*  Case^  2  Wils.  153,  159,  a  commitment  for  publishing 
*a  most  infamous  and  seditious  libel  entitled  "The  North 
Britons,"  Number  45,  tending  to  inflame  the  minds  and 
alienate  the  affection  of  the  people  from  his  Majesty,  and  to 
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excite  them  to  traitorous  insurrections  against  the  govern- 
ment,'was  held  suflBcient,  though  it  was  urged  that  the  libel 
ou^ht  to  have  been  set  forth,  in  order  that  the  court,  on  a 
luweds  corpvsy  might  be  able  to  fix  the  q%uintum  of  bail.  So 
it  has  been  held  that  a  commitment  which  chared  the  party 
gjenerally  with  insulting  justices  of  the  peace  m  the  execu- 
tion of  their  office,  without  specifying  what  he  said  or  did, 
is  sufficient.  It  is^  howeverj  %n  general  adviscMe  to  describe 
ike  offense  concisely  hut  m  substance  as  in  an  indictment.^^ 

There  is  obviously  a  wide  difference  between  what  is  ad- 
visable and  what  is  necessary  in  such  cases.  It  would  be  a 
mistake  to  adjudicate  rights  upon  the  basis  of  what  is' merely 
advisable,  losing  sight  of  the  necessities  of  the  case.  We 
cite  the  following  additional  authorities  sustaining  the  view 
expressed :  Matter  of  Howard^  26  Vt.  205 ;  People  v.  John- 
son^  110  N.  Y.  134;  Ee parte  WiUoughby^  14  Nev.  451;  Peo- 
pie  V,  Gray,  67  How.  Pr.  456;  State  v.  KUlet^  2  Bailey,  Law, 
289;  In  re  Edly,  46  Fed.  Eep.  653;  4  Ency.  of  PL  &  Pr. 
577,  578,  and  cases  cited. 

It  follows  from  what  has  been  said  that  if  the  general 
statement  in  the  commitment,  in  its  literal  sense  or  by  rea- 
sonable inference,  points  clearly  to  the  offense  intended  to 
be  charged,  and  such  offense,  so  called,  is  one  in  fact,  for 
which  an  accused  person  can  properly  be  held,  the  commit- 
ment was  a  complete  defense  to  the  hdbeoA  corpiis  suit  till 
overturned  by  some  defect  of  a  jurisdictional  nature  in  the 
proceedings  upon  which  it  was  ^  based,  unless  it  was  fatally 
defective  by  reason  of  the  statute  (sec.  4774,  Stats.  1898). 
As  we  have  seen,  the  description  of  an  offense  well  known 
to  the  law,  by  its  generic  name,  as  the  offense  of  arson,  burg- 
lary, larceny,  or  murder,  by  reasonable  inference  indicates 
the  existence  of  all  the  essentials  of  the  offense.  That  is 
just  as  true  of  a  mere  statutory  offense  when  it  has  a  name 
which  individualizes  it  and  points  with  reasonable  certainty 
to  the  statute  on  the  subject.  In  re  Kelly ^  46  Fed.  Eep.  653 ; 
Collins  V.  BracTc£tt^  34  Minn.  339;  and  People  v,  Johnson^  110 
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N,  T.  134,  fully  cover  that  qaestion.  Applying  that  rale  to 
the  commitment  in  question,  no  difficulty  whatever  is  per- 
ceived. It  says  the  accused  was  charged  with  having  com- 
mitted, on  a  day  named,  the  offense  of  conspiring  to  injure. 
The  use  of  the  term  ^'  conspiring  "  suggests  without  possibil- 
ity of  doubt  that  two  or  more  persons  were  concerned  in 
the  offense.  The  only  law  in  this  state  making  a  mere 
agreement  between  two  persons  to  do  an  act  injurious  to 
another  under  any  circumstances  an  offense  is  sec.  4466a, 
Stats.  1898.  Therefore  the  language  "  the  offense  of  con- 
spiring to  injure,"  with  reasonable  clearness  refers  to  such 
statute.  It  includes,  by  inference,  a  statement  of  all  the 
facts  necessary  to  satisfy  tKe  calls  of  the  statute.  The  state- 
ment of  the  name  of  the  crime  states  with  convenient  cer- 
tainty the  nature  thereof  and  of  course  suggests  the  existence 
of  facts  necessary  thereto.  The  general  statement  includes 
the  details,  if  such  general  statement  is  sufficient  to  suggest 
'them  with  reasonable  clearness.  A  commitment  so  drawn 
as  to  satisfy  the  degree  of  certainty  thus  indicated  is  suffi- 
ciently precise  to  satisfy  every  part  of  it  and  is  according 
to  the  prevailing  rule  on  the  subject. 

The  idea  advanced  by  counsel  that  the  commitment  is 
fatally  defective  for  want  of  the  preliminary  words, "  against 
the  form  of  the  statute  in  that  case  made  and  provided," 
can  hardly  be  considered  as  being  seriously  urged.  There 
was  a  time. when  substance  in  judicial  proceedings  was 
in  some  respects  sacrificed  to  mere  form,  or  when  mere 
form  was  considered  to  be  as  essential  as  substance;  but  in 
the  progress  of  events  the  law  has  developed  to  a  point  so 
far  away  from  such  notions  that  they  are  regarded  as  obso- 
lete. So  long  as  the  commitment  shows  that  the  accused 
was  held  for  trial  for  a  criminal  offense,  the  unavoidable  in- 
ference is  that  the  act  charged  took  place,  if  at  all,  contrary 
to  law.  Any  mere  formal  statement  of  that,  as  a  conclud- 
ing phrase  in  the  commitment,  was  wholly  unnecessary. 
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This  coart,  in  NichoU  v.  State^  35  Wis.  308,  characterized  a 
useless  expression,  similar  to  the  one  in  question,  as  '^  a  mere 
rhetorical  flourish,  adding  nothing  to  the  substance  of  the 
indictment,"  and  as  wholly  unnecessary  in  the  absence  of  a 
constitutional  or  statutory  mandate  making  it  so.  That  was 
affirmed  in  Murphy  v.  Skbte,  108  Wis.  111.  There  is  no 
such  mandate  in  the  way  as  to  the  matter  under  considerar 
tion. 

A  suggestion  is  made  by  one  of  the  learned  counsel  that 
the  commitment  is  void  because  it  does  not  follow  strictly 
the  form  prescribed  by  statute,  and  another  says  there  is  no 
statutory  commitment  for  such  a  case.  The  first  suggestion 
will  be  considered  without  deciding  that  the  oflScer  in  this 
case  was  required  to  use  the  particular  form  referred  to. 
Sec.  4740,  Stats.  1898,  requires  a  warrant  to  contain  the  sub- 
stance of  the  complaint  on  which  it  is  issued,  and  sec.  4774 
prescribes  a  form  of  commitment  for  trial  that  "  may  he 
used,^'  which  indicates  that  the  offense  should  be  stated  ^^as 
in  the  warrant,"  The  rule  is  that -where  a  form  is  prescribed 
by  statute  it  must  be  strictly  followed.  That  has  been  held 
to  mean,  followed  with  almost  technical  accuracy  where  the 
language  of  the  statute  so  indicates.  Keniston  v.  Chesley^ 
52  N.  H.  564.  But  sec.  4774  does  not  so  indicate,  unless  we 
read  "  may  "  as  "  must "  or  "  shall "  and  give  thereto  its  full 
meaning  down  to  immaterial  details.  Nothing  of  the  kind, 
we  think,  was  intended.  Streeter  v.  Franks  3  Pin.  3S6,  did 
not  go  that  far.  It  dealt  with  a  material  omission  from  a 
statutory  form.  Sec.  4774  is  open  to  a  reasonable  construc- 
tion, requiring  only  that  the  form  be  followed  strictly  as  to 
the  substance  of  things,  not  literally.  There  is  a  difference 
between  following  a  form  literally  and  following  it  strictly. 
The  former  goes  to  minuteness  of  detail  in  mere  matters  of 
form,  while  the  latter  may  be  satisfied  by  the  essential  ele- 
ments. In  Si/reeter  v.  Frank  one  of  those  elements  was 
'  omitted.    The  words  in  the  form  under  discussion,  ^'  state 
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the  offense  as  in  the  warrant,"  taken  in  connection  with  the 
requirement  that  the  warrant  shall  recite  the  substance  of 
the  complaint,  mean  no  more  than  that  it  shall  state  the 
same  offense  as  the  one  named  in  the  complaint  with  suffi- 
cient accuracy  that  its  identity  will  appear  with  convenient 
certainty.  What  has  been  said  on  another  branch  of  the 
case  as  to  such  degree  need  not  be  repeated.  The  complaint 
charged  in  general  language,  or  attempted  to  do  so,  and  also 
by  all  the  particulars,  the  commission  of  the  offense  to  in- 
jure, going  further  in  such  particular  than  the  specific  offense, 
created  or  declared  in  sec.  4466a,  though  it  is  plain  that 
such  statute  was  what  the  complainant  had  in  mind.  The 
substance  of  the  complaint  was  that  the  accused  were  guilty 
of  having  committed,  on  a  day  named,  the  offense  of  con- 
spiring to  injure,  and  that  was  substantially  carried  into  the 
commitments. 

If  we  were  to  hold  that  the  commitments  do  not  show 
with  convenient  certainty,  within  the  rules  above  stated, 
that  the  defendants  in  error  were  imprisoned  to  await  their 
trial  upon  a  charge  of  having  violated  sec.  4466a,  Stats.  1898, 
the  circuit  court  none  the  less  erred  in  discharging  them, — 
if  the  complaint  upon  whick  they  were  arrested  charged  an 
offense  known  to  the  law,  and  the  record  of  the  examina- 
tion which  the  court  had  properly  brought  to  its  attention 
showed  that  there  was  evidence  tending  to  support  the 
charge  on  these  two  essentials:  first,  that  the  offense  was 
committed;  second,  that  there  was  probable  cause  for  be- 
lieving that  the  accused  were  guilty  thereof, —  regardless  of 
whether  the  decision  of  those  questions,  or  either  of  them^ 
by  the  committing  magistrate,  was  right  or  wrong.  That 
was  substantially  the  rule  at  common  law,  and  it  was  pre- 
served by  the  constitutional  grant  of  power  to  circuit  courts 
to  issue  writs  of  hctbeaa  corpus^  especially  since  there  is  no 
statute  in  any  way  restricting  the  jurisdiction  of  such  courts 
in  that  regard.     So  far  as  the  statutes  of  this  state  treat  the  * 
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fiabject  they  confirm  and  broaden  the  common-law  rale. 
Express  provision  is  made  for  bringing  to  the  notice  of  the 
court,  in  a  habeas  corpus  sait  to  vindicate  the  right  of  a  pris- 
oner, detained  for  trial  upon  a  criminal  charge,  to  his  personal 
liberty,  the  record  of  the  examination  including  the  evidence 
taken,  and  it  is  made  his  duty  to  examine  such  evidence, 
and,  if  thereby  it  appear  to  him  that  the  accused  is  guilty 
of  the  offense,  to  commit  him  for  trial  or  admit  him  to  bail 
regardless  of  any  irregularity  in  the  original  commitment. 
Sec.  3429,  Stats.  1898;  State  v.  Bloomy  17  Wis,  521.  It  is 
also  the  duty  of  the  court  on  habeas  corpus  to  examine  the 
complaint,  and  discharge  the  prisoner  if  it  does  not  state  an 
offense  known  to  the  law ;  and  to  examine  the  evidence  and 
treat  the  decision  of  the  examining  magistrate  as  outside  of 
his  jurisdiction  if  no  competent  evidence  is  found  upon 
which  such  magistrate  could  properly  have  acted.  That  is 
well  settled  by  the  authorities.  Church,  Habeas  Corpus, 
§§  231,  236;  Matter  of  Wadge^  21  Blatchf.  300;  In  re  Luis 
Oteiza  y  Cortes^  136  U.  S.  330;  Nishimura  Ekiu  v,  O.  S. 
142  U.  S.  651;  Ec  parte  BoUman,  4  Cranch,.  75, 125.  What- 
ever conflict  apparently  exists  on  this  question  in  the  books 
will  be  found  on  careful  examination  not  to  be  a  conflict  in 
fact,  but  is  explainable  by  reference  to  statutory  regulations. 
We  have  no  statutory  regulations  in  conflict  therewith,  but 
on  the  contrary  the  statutes  of  this  state  substantially  de- 
clare the  common-law  rule.  True,  at  common  law  the  writ 
of  habeas  corpus  reached  on\j  jurisdictional  defects;  but,  as 
the  term  is  rightly  understood,  it  goes  further  than  counsel 
for  plaintiffs  in  error  seem  to  concede.  Some  courts  use 
the  term  in  the  restricted  sense  of  jurisdiction  of  the  person 
and  of  the  subject  matter,  while  others,  and  those  it  is  be- 
lieved holding  the  correct  doctrine,  extend  it  to  include  ex- 
cess of  jurisdiction,  treating  a  decision  —  other  than  one 
upon  the  trial  of  an  issue  —  that  a  complaint  is  sufficient 
when  it  does  not  state  any  offense  known  to  the  law,  or  one 
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that  the  essential  facts  exist  warranting  the  commitment  of 
a  person  for  trial  on  a  criminal  charge,  where  there  is  no 
competent  evidence  for  the  judgment  of  an  examining  mag- 
istrate to  reasonably  act  upon,  as  on  the  same  basis  as  any 
other  jurisdictional  defect  in  the  proceeding.  That  was 
early  declared  as  the  common-law  doctrine  and  the  one  to 
be  followed  where  there  is  no  statute  affecting  the  subject 
otherwise.  JSb  parte  BoUmam,^  supra.  Chief  Justice  Mar- 
shall there  said,  after  recognizing  the  distinction  between 
imprisonment  upon  a  final  judgment  and  detention  under 
a  commitment  to  stand  trial: 

"It  is  unimportant  whether  the  commitment  be  regular 
in  point  of  form  or  not;  for  this  court,  having  gone  into  an 
examination  of  the  evidence  upon  which  the  commitment 
was  grounded,  will  proceed  to  do  that  which  the  court  below 
ought  to  have  done."    Page  114. 

"  This  having  been  a  mere  inquiry,  which,  without  decid- 
ing upon  guilt,  precedes  the  institution  of  a  prosecution,  the 
auestion  to  be  determined  is,  whether  the  accused  shall  be 
ischarged  or  held  for  trial.  .  .  .  '  If,'  says  a  very  learned 
and  accurate  commentator,  ^upon  this  inquiry  it  manifestly 
appears  that  no  such  crime  has  been  committed,  or  that  the 
suspicion  entertained  of  the  prisoner  was  wholly  groundless, 
in  such  cases  only  is  it  lawful  totally  to  discbarge  him. 
Otherwise  he  must  either  be  committed  to  prison  or  give 
bail.'  "    Pages  124,  125. 

That  declaration  has  always  been  adhered  to  by  the  fed- 
eral courts  and  followed  generally  by  all  courts  where  juris- 
diction in  haheas  corpus  proceedings,  or  the  practice  therein, 
is  not  otherwise  regulated  by  statute. 

There  is  no  need  to  go  further  to  demonstrate  that  the 
common-law  office  of  the  writ  of  habeas  corpus^  as  it  came 
to  us  and  has  been  preserved  by  our  state  constitution,  is 
as  indicated  bv  the  decision  referred  to.  While  it  is  true 
that  such  writ  never  takes  the  place  of  a  writ  of  error,  and 
is  confined  to  jurisdictional  defects,  when  it  is  resorted  to 
merely  for  the  purpose  of  liberating  a  person  detained  in 
custody  to  await  his  trial  on  a  charge  of  being  guilty  of  a 
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criminal  offense,  the  questions  of  whether  there  was  any 
evidence  for  the  magistrate  to  act  upon  and  whether  the 
complaint  charges  any  offense  known  to  the  law  are  juris- 
dictional matters.  The  reviewing  court,  in  the  exercise  of 
its  function,  must  necessarily  pass  upon  and  reverse  or  affirm 
the  decision  of  the  committing  magistrate,  if  such  matters 
are  properly  presented  for  its  consideration,  according  to 
its  determination  thereof,  and  in  doing  so  it  does  not  go  be- 
yond jurisdictional  defeets.  It  can  examine  the  evidence 
only  sufficiently  to  discover  whether  there  was  any  substan- 
tial ground  for  the  exercise  of  judgment  by  the  committing 
magistrate.  It  cannot  go  beyond  that  and  weigh  the  evi- 
dence. It  can  say  whether  the  complaint  will  admit  of  a 
construction  charging  a  criminal  offense,  or  whether  the 
evidence  rendered  the  charge  against  the  prisoner  within 
reasonable  probabilities.  That  is  all.  When  it  has  discov- 
ered that  there  was  competent  evidence  for  the  judicial  mind 
of  the  examining  magistrate  to  act  upon  in  determining  the 
existence  of  the  essential  facts,  it  has  reached  the  limit  of 
its  jurisdiction  on  that  point.  If  the  examining  magistrate 
acts  without  evidence,  he  exceeds  his  jurisdiction;  but  any 
act,  upon  evidence  worthy  of  consideration  in  any  aspect, 
is  as  well  within  his  jurisdiction  when  he  decides  wrong  as 
when  he  decides  right. 

Counsel  for  plaintiff  in  error  cite  to  our  attention  a  large 
number  of  cases  to  support  their  contention  that  the  circuit 
court  had  no  jurisdiction  to  review  the  evidence,  many  of 
which  are  cases  decided  by  this  court.  We  have  taken  time 
to  examine  each  of  such  cases  and  are  unable  to  discover 
that  they  furnish  any  support  for  counsel's  position.  For 
example,  Ex  parte  Jones  (C.  C),  96  Fed.  Eep.  200,  one  of  the 
significant  cases  referred  to,  states  the  rule  in  the  syllabus, 
which  is  fully  borne  out  by  the  opinion,  thus: 

"  The  sufficiency  of  the  evidence  on  which  an  accused  was 
committed  by  a  magistrate  is  not  open  to  review  in  a  pro- 
ceeding by  Kdbea%  corpus^  but  where,  although  there  was  evi- 
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dence  of  the  commission  of  the  offense,  there  was  no  com- 
petent evidence  even  tending  to  incriminate  the  person 
charged,  he  should  be  discharged  on  Tiaheas  corpua.^^ 

The  concluding  language  of  the  opinion  is  as  follows : 

^'  It  is  true  that  there  was  evidence  before  the  commissioner 
tending  to  show  that  the  offense  charged  had  been  com- 
mitted by  some  one,  but  a  careful  examination  discloses  no 
legal  evidence  on  which  the  commissioner  could  exercise  his 
judgment  in  holding  the  petitioner  for  trial.  An  order  will 
be  made  discharging  the  petitioner." 

The  decisions  of  this  court  cited,  in  the  main,  refer  to  the 
scope  of  the  jurisdiction  of  a  court  in  reviewing  the  final 
judgment  of  another  court  upon  writ  of  certiorari  or  haheas 
corpus.  Manifestly,  they  do  not  touch  the  question  here 
under  discussion.  Neither  a  writ  of  certiorari  to  review  a 
final  judgment  of  a  court  upon  a  trial,  nor  a  writ  of  habeas 
corpus  for  that  purpose,  reaches  the  evidence.  That  is  un- 
doubtedly true.  No  common-law  rule  is  better  settled  than 
that,  while  the  contrary  is  just  as  well  settled  as  regards 
the  functions  of  a  writ  of  haheaa  corpus  in  testing  the  le- 
gality of  a  com  raiment  for  trial  for  a  criminal  offense. 

True,  as  counsel  say,  the  expression  has  often  been  used 
b}''  this  court  that  upon  habeas  corpus  proceedings  only  juris- 
dictional errors  can  be  considered,  and  that  has  been  used 
without  qualification  and  in  a  way  to  indicate  —  to  a  per- 
son who  has  not  in  mind  the  distinction  between  juris- 
diction for  the  trial  and  determination  of  a  cause,  and 
jurisdiction  to  hold  a  judicial  inquiry  to  determine  whether 
a  prosecution  shall  be  instituted — ^^that  insufficiency  of  evi- 
dence, no  matter  how  great,  cannot  be  considered,  because, 
the  court  having  jurisdiction  of  the  subject  matter  and  the 
person,  a  decision  upon  insufficient  evidence  or  without  any 
evidence  is  judicial  or  mere  error,  not  jurisdictional  error. 
What  the  court  said  in  each  one  of  the  cases  referred  to 
was  correctly  said  as  applied  to  the  case.  *  The  following 
are  some  of  the  cases:  In  re  Milburnj  59  Wis.  34;  Wright  v. 
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Wright,  74  Wis.  439;  In  re  Graham,  76  Wis.  366;  In  re 
Roaeriberg,  90  Wis.  581 ;  In  re  Meggett,  105  Wis.  291 ;  In  re 
Pihulik,  81  Wis.  158;  In  re  French,  81  Wis.  597;  In  re  Eck- 
art,  85  Wis.  681.  They  all  follow  the  well-known  rule  that 
where  there  is  jurisdiction  to  try  and  determine  an  issue, 
there  is  jurisdiction  to  commit  error  to  the  extent  of  decid- 
ing the  ultimate  fact  involved  without  competent  evidence 
tending  to  support  it,  and  that  the  error  can  only  be  cor- 
rected upon  writ  of  error  or  appeal  where  one  is  allowed ; 
that  the  writ  of  habeas  corpus  or  writ  of  certiorari  cannot 
reach  the  mischief.  But  a  proceeding  before  an  examining 
magistrate  is  not  a  judicial  trial.  It  is  a  mere  judicial  in- 
quiry, as  before  indicated,  for  the  purpose  of  determining 
whether  an  offense  has  been  committed  and  there  is  a  prob- 
ability that  the  accused  is  guilty  thereof  and  should  be 
placed  on  trial  therefor.  No  plea  or  issue  is  necessary,  No 
jury  is  demandable  or  proper.  The  doctrine  of  rea  a^jvdi* 
cata  does  not  apply  so  that  the  .result  of  one  inquiry  will 
preclude  another.  It  is  a  proceeding  that  was  unknown  to 
the  common  law, —  a  mere  statutory  creation,  a  personal 
privilege  which  the  accused  must  be  accorded  unless  he 
waives  it.  Being  statutory  and  special,  evidence  tending 
to  establish  the  facts  justifying  a  commitment  or  holding  to 
bail  for  trial,  is  jurisdictional  the  same  as  any  other  statu- 
tory essential.  The  statute  awarding  the  privilege  provides 
that  the  examining  magistrate  shall  act,  in  determining  the 
facts,  upon  evidence;  and  that  contemplates  that  there  must 
be  evidence,  and  competent  evidence,  tending  to  establish 
the  facts.  It  is  jurisdictional  in  the  same  sense  that  the 
production  of  some  competent  evidence  before  a  ywo-^i-judi- 
cial  body,  authorized  by  statute  to  act  only  upon  evidence, 
is  jurisdictional.  The  rule  in  such  cases  is  that  a  clear  vio- 
lation of  law  in  doing  those  things  that  are  within  the 
scope  of  the  power  of  the  officer  or  body  to  do  is  jurisdic- 
tional error.     Stoite  ex  rel.  Mordand  v,  Whitfo7*d,  54  Wis.  150 ; 
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State  ex  rd.  Wood  Co.  v.  Dodge  Co.  56  Wis.  79;  State  ex  rel. 
HeUer  v.  LoAJoler^  103  Wis.  460.  For  further  authorities  to 
support  the  views  here  expressed,  see  Church,  Habeas  Cor- 
pus, §§  237-247;  People  v.  Martin,  1  Parker,  Cr.  E.  187;  In 
re  SneUj  31  Minn.  110;  In  re  Hardigam,,  57  Vt.  100;  In  re 
Simon,  13  K  T.  Supp.  399;  State  v.  Eayd&n,  35  Minn.  283; 
People  ex  rel.  Van  Piper  v.  Nev)  York  C  Protectory,  106 
K.  Y.  604;  Ex  parU  Becker,  86  Cal.  402;  Ee  parte  Wil- 
loughhy,  14  Nev.  451 ;  Jones  v.  Da/maU,  103  Ind.  569. 

Some  writers  who  have  favored  the  profession  with  text- 
books in  recent  years,  speak  of  this  doctrine  as  a  departure 
from  the  common  law,  through  a  failure  to  distinguish  be- 
tween a  judicial  determination  according  to  the  course  of 
the  common  law  and  a  mere  statutory  proceeding  which, 
though  judicial,  is  not  final  in  any  sense,  and  is  not  an  ac- 
tion, but  a  proceeding  preliminary  to  an  action.  The  mis- 
conception referred  to  is  very  marked  in  the  work  of  an 
able  writer  who  cites  Staie  ex  rel.  Dunn  v.  Noyes,  87  Wis. 
340,  to  support  a  suggestion  that  this  court  has  not  departed 
from  the  general  rule  as  to  the  review  of  judgments  on 
haheas  corpus  in  the  treatment  of  the  scope  of  the  writ  as 
regards*reaching  behind  the  determination  of  an  examining 
magistrate.  That  case  did  not  deal  with  anything  but  the 
general  rule,  that  only  jurisdictional  defects  can  be  reviewed 
on  haheas  corpxis^  and  the  one  that  a  de  facto  judicial  officer* 
or  body  has  the  same  jurisdiction  as  any  other  as  regards 
collateral  attack.  The  case  is  in  harmony  with  the  idea 
that  some  evidence  is  necessary  to  preclude  successful  col- 
lateral attack  upon  an  examining  magistrate's  conclusion 
because  that  is  a  statutory  requisite  thereto. 

Independently  of  the  common-law  rule  it  has  been  repeat- 
edly held,  in  states  having  statutes  similar  to  ours,  that 
they  contemplate  the  examination  of  the  proceedings  before 
the  committing  magistrate,  where  properly  brought  to  the 
attention  of  the  court  on  habeas  corpus  proceedings,  so  far 
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as  necessary  to  determine  whether  the  magistrate  acted 
upon  competent  evidence  tending  to  establish  the  facts; 
and  also  the  introduction  of  new  evidence  on  issue  joined 
as  provided.  People  ex  rel.  Van  Riper  v.  N.  Y.  C.  Protectory ^ 
106  N.  Y.  604 ;  People  v.  Pichardson^  18  How.  Pr.  92 ;  Matter 
of  Henry ^  18  Misc.  (N.  T.),  734;  People  v.  TompTdnSj  1  Par- 
ker^  Cr.  R.  224.  In  the  report  of  People  v.  Martin,  1  Par- 
ker, Cr.  B.  187,  there  is  a  full  review  of  American  and 
English  authorities,  and  as  a  result  it  is  said,  reading  from 
the  syllabus: 

"In  criminal  cases  where  an  indictment  has  been  found, 
the  court,  upon  habeas  corpvs,  cannot  go  behind  the  indict- 
ment because  there  are  no  means  of  ascertaining  upon  what 
it  was  found.  But  on  a  commitment  before  indictment  the 
whole  question  of  guilt  or  innocence  is  open  for  examina- 
tion on  the  return  to  the  writ  of  habeas  corpus,  and  the  in- 
quiry is  not  necessarily  confined  to  an  examination  of  the 
origmal  depositions.  In  such  cases,  under .  our  Eevised 
Statutes,  the  proceedings  on  habeas  corpus  are  in  the  nature 
of  an  appeal  from  the  decision  of  the  committing  magis- 
trate." 

It  is  not  to  be  understood  by  that  language  that  the  court 
held  that,  on  such  appeal,  so  called,  the  court  could  go  fur- 
ther in  reviewing  the  decision  of  the  conamitting  magistrate 
on  the  evidence  on  which  he  acted  than  to  determine 
whether  it  furnished  some  reasonable  ground  for  a  decision. 
Church,  in  his  work  on  Habeas  Corpus,  expresses  the  view 
that  such  statutes  as  those  in  17  ew  York  and  in  this  state 
are  mere  declarations  of  the  common  law.  He  is  borne  oat 
by  the  holdings  of  the  New  York  court,  but  we  need  not 
discuss  that  subject  here.  It  is  quite  clear,  though,  that  ch. 
147,  Stats.  1898,  was  intended  to  cover  the  entire  field  of 
practice  in  habeas  corpus  suits  so  far  as  relates  to  original 
proceedings.  The  scope  of  sec.  3425  is  broad  enough,  if  a 
statute  was  required  on  that  question,  to  enable  the  peti 

tioner  for  writ  of  habeas  corpus,  by  his  petition,  to  bring  to 
Vol.  110—16 
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the  attention  of  the  conrt  all  the  proceedings  before  tho 
committing  magistrate  or  by  presenting  the  same  as  evi- 
dence in  support  of  his  answer  to  the  return,  where  such 
answer  contains  allegations  rendering  such  proof  competent. 
Sec.  3427  precludes  examination  into  the  proceedings  upon 
which  the  determination  of  the  court  was  had  in  commit- 
ting the  person,  only  when  such  detention  is  upon  a  final 
judgment  or  order.  That  manifestly  does  not  include  a  de- 
termination of  a  mere  judicial  inquiry.  Sec.  3429  refers  to 
the  former  section  and  contemplates  the  examination  of 
evidence  produced  before  the  examining  magistrate  where 
it  is  properly  brought  to  the  attention  of  the  court. 

Sufficient  has  been  said  to  demonstrate  that  counsel  for 
plaintiff  in  error  have  confused  the  scope  of  a  Iiabeas  carpus 
suit  calling  in  question  the  validity  of  a  final  judgment  or 
order  and  the  scope  thereof  as  to  reaching  the  proceedings 
of  a  committing  magistrate.  It  is  not  understood,  it  seems, 
that  failure  to  comply  with  the  statute  requiring  such  mag- 
istrate, in  his  inquiry,  to  act  upon  evidence,  is  not  an  error 
committed  in  acting  within  this  jurisdiction,  as  is  the  act  of 
entering  a  judgment,  by  a  court,  upon  the  trial  of  an  issue, 
without  competent  evidence  to  warrant  it, —  but  is  error  in 
going  beyond  his  jurisdiction.  The  general  rule  invoked 
by  counsel  is  as  claimed,  but  the  application  of  it  contended 
for  is  wrong. 

The  point  made  by  counsel  for  plaintiff  in  error  that  the 
circuit  court  erred  in  going  beyond  the  warrant  of  commit- 
ment and  examining  the  complaint,  and  that  it  would  have, 
been  error  to  have  taken  into  consideration  the  evidence 
given  before  the  committing  magistrate,  which  was  projH 
erly  produced  as  part  of  the  haheas  corpus  proceedings,  can- 
not be  sustained.  The  position  of  counsel  for  defendants 
in  error,  that  the  question  of  whether  the  complaint  states 
any  crime  known  to  the  law,  and  that  of  whether  there  was 
any  evidence  tending  to  show  the  facts  essential  to  the  de- 
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tention  of  the  accused  for  trial  upoa  the  charge,  were  open, 
is  approved. 

The  doctrine  is  invoked  by  the  learned  counsel  for  de- 
fendant in  error  Mel/vm  A.  Hoyt^  that  "  where  concert  of 
action  is  necessary  to  the  offense,  conspiracy  does  not  li^." 
That  principle  is  familiar,  but  its  application,  as  its  lan- 
^age  clearly  indicates,  is  necessarily  confined  within  very 
narrow  limits.  It  does  not  reach  a  situation  where  mere 
•combination  to  effect  an  object  is  itself  criminal  and  not 
merged  in  a  crime  of  higher  degree,  else  the  absurd  result 
would  follow  that  the  offense  of  conspiracy  would  be  im- 
possible either  at  common  law  or  under  the  statute.  The 
rule  applies  where  the  immediate  effect  of  the  consumma- 
tion of  the  act  in  view,  which  is  the  gist  of  the  offense, 
reaches  only  the  participants  therein,  and  is  in  such  close 
connection  with  a  major  wrong  as  to  be  inseparable  from  it, 
as  for  instance,  in  the  offense  of  adultery,  or  bigamy,  or  in- 
vest, or  dueling.  That  illustration,  in  a  different  way,  is 
given  at  §  1339,  Whart.  Cr.  Law,  which-  is  cited  to  our  at- 
tention and  relied  upon  by  counsel,  but  which,  as  it  seems, 
is  wholly  misunderstood  in  urging  it  upon  the  attention  of 
the  court  as  applicable  to  the  facts  of  this  case.  Where  an 
act  is  of  itself  an  offense,  as  that  of  adultery,  it  cannot  be 
made  a  different  offense  because  of  the  circumstance  that  in 
the  conception  of  it  a  precedent  agreement  by  two  persons 
is  necessary;  but  if  the  act  is  preceded  by  an  agreement  be- 
tween several  persons  to  cause  the  offense  to  be  committed 
by  others,  or  between  a  member  of  the  combination  and  a 
person  outside  of  it,  the  gist  of  the  precedent  concurrence 
is  the  wrongful  agreement;  that  of  the  object  thereof  is  the 
adulterous  act.  In  the  latter  there  is  the  element  of  con- 
curaiM  TtecessarivSy —  the  concurrence  in  the  ultimate  act  con- 
stituting the  crime,  precluding  its  being  prosecuted  as  the 
crime  of  conspiracy.  In  the  former  there  is  also  the  ele- 
jnent  of  concurmis  necessarius  in  that  at  least  two  persons 
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are  necessary  to  a  combination  or  agreement.  But  there  is 
also  the  element  of  canoursus  J^acultativuSy  making  it  a  dis- 
tinct  offense.  Those  concerting  to  canse  the  crime  to  be 
committed  may  be  prosecuted  for  the  offense  of  conspiracy, 
and  those  guilty  of  the  act  the  combination  was  formed  to 
bring  about  may  be  prosecuted  for  that,  though  the  effect 
thereof  be  to  prosecute  one  of  the  parties  for  both  offenses. 
In  the  latter  the  plurality  of  agents,  really,  as  Mr.  Wharton 
^says,  in  effect,  is  in  aid  of  the  conception  to  commit  the 
ultimate  act  of  adultery.  In  the  former  the  plurality  of 
agents  is  as  necessary  to  the  full  conception  of  the  offense 
so  as  to  preclude  the  possibility  of  failure  thereof,  as  to  the 
consummation  of  the  offense  itself.  In  the  one,  concert  is 
essential  to  the  act  and  a  necessary  part  of  it;  in  the  other, 
concert,  itself  an  offense,  is  a  mere  aid  to  the  act  which  is 
the  ultimate  purpose  thereof, —  a  purpose  that  is  susceptible 
of  being  abetted  without,  though  not  as  effectually  as  with^ 
the  specific,  independent  act  of  combination.  It  is  onlj'' 
where  the  concurrence  to  commit  an  offense  and  the  con- 
summated act  are  so  connected  that  they  really  constitute 
one  act,  every  element  inculpatory  of  each  party,  so  that 
separation  of  the  whole  into  its  constituent  elements  and  a 
prosecution  for  each  as  a  distinct  offense  would  place  the  par- 
ties twice  in  jeopardy,  that  the  rule  applies. 
Shannon  v.  Comm.  14  Pa.  St.  226,  and  Miles  v.  State^  68 

m 

Ala.  390,  cited  by  counsel  to  sustain  his  view,  are  in  har- 
mony with  what  has  been  said.  In  the  first  case  cited  the 
rule  is  stated  thus:  "Where  concert  is  part  of  a  criminal 
act,  it  is  not  a  subject  of  indictment  as  a  conspiracy  to  com- 
mit the  act."  That  is,  as  applied  to  this  case,  if  the  mere 
infliction  of  an  injury  to  The  Journal  Company  in  its  busi- 
ness was  a  criminal  act,  and  obviously  it  was  not  such,  the 
infliction  thereof  by  two  persons  acting  in  concert  and  by 
mental  concurrence  could  not  be  prosecuted  as  a  conspiracy. 
But,  as  said  in  Shannon  v.  Comm.^  where  an  act  is  an  into- 
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gral  offense  and  not  an  integrant  part  of  one,  a  guilty  parr 
ticipant  may  be  prosecuted  for  both.  The  term  "  act "  as 
there  used  manifestly  refers  to  an  act  which  is  illegal  in  the 
sense  that  it  is  wrong,  tested  by  the  rules  of  good  morals. 
In  this  case  the  sole  offense,  if  any  is  charged,  is  the  com- 
bination of  several  persons  wilfully  and  maliciously  to  in- 
jure The  Journal  Company  in  its  business.  There  is  no  room 
whatever  for  saying  that  the  prosecution  for  that  offense 
would  result  in  the  separation  of  it  from  another  and  greater 
offense,  as  in  the  case  where  persons  guilty  of  the  crime  of 
adultery  were  attempted  to  be  prosecuted  for  a  conspiracy 
to  commit  that  offense.  The  fact  that  it  would  not  be  prac- 
ticable or  even  possible  in  such  a  situation  for  one  person 
alone  to  commit  the  act,  i.  e.,  of  injuring  the  business  of  The 
Journal  Company,  which  is  the  alleged  object  of  the  com- 
bination, does  not  militate  against  the  prosecution  of  all  the 
parties  to  the  combination  as  guilty  of  the  crime  of  conspir- 
ing to  wilfully  and  maliciously  injure  The  Journal  Corhpany 
in  its  business.  Counsel  admits  that  there  is  a  dearth  of  au- 
thority to  support  the  application  contended  for,  of  the  prin- 
ciple under  discussion.  He  failed  to  cite  to  the  attention  of 
this  court  any  that  meet  the  situation  when  fairly  analyzed, 
while  the  explanation  of  the  rule  we  have  given,  showing 
that  it  has  no  application  to  the  prosecution  ander  discus- 
sion, is  supported  by  ample  authority,  as  it  is  by  reason  and 
common  sense.  We  cite  the  following:  V.  S.  v.  Stevens^  44 
Fed.  Kep.  132;  U.  S.  v.  Boyden,  1  Lowell,  266;  Reg.  v.^Boulr 
ton,  12  Cox,  Cr.  Cas.  87;  U.  S.  v.  Bindskopf,  6  Biss.  259; 
(T.  S.  V.  Bayer,  4  Dill.  407;  State  v.  Sprague,  4  E.  I.  257; 
Ochs  V.  People,  124  111.  399, 426 ;  Beg.  v.  Whitchurch,  24  Q.  B. 
Div.  420;  Z7.  8.  v.  Martm,  4  Cliff.  156;  Beg.  v.  Bowlanda,  5 
Cox,  Cr.  Cas.  466.  In  Beg.  v.  Whitchurch,  a  woman  con- 
spired with  others  to  administer  drugs  to  herself  or  by  some 
Other  means  to  cause  her  to  abort  a  child  with  which  she 
was  pregnant,  and  it  was  held  that  all  the  parties  concerned 
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in  the  combination  could  bo  prosecuted  for  the  offense  of 
conspiracy.  Lord  Coleridge,  C.  J.,  in  delivering  the  opin- 
ion of  the  court,  said:  "I  cannot  entertain  the  slightest 
doubt  that  if  three  persons  combine  to  commit  a  felony  they 
are  all  guilty  of  conspiracy,  although  the  person  on  whom 
the  offense  was  intended  to  be  committed  could  not,  if  she 
stood  alone,  be  guilty  of  the  offense."  In  TJ.  S.  v.  Bayer 
the  facts  were  these:  Under  the  statutes  of  the  United 
States  on  the  subject  of  bankruptcy  there  was  an  offense 
that  could  be  committed  only  by  the  bankrupt.  Such  per- 
son and  others  colluded  together  to  facilitate  the  commission 
of  the  offense  by  him.  All  were  prosecuted  for  the  offense 
of  conspiracy  and  the  prosecution  was  sustained.  Dillon,  J., 
in  delivering  the  opinion  of  the  court,  said,  in  the  main, 
'  Conspiracy  to  commit  a  crime  is  of  itself  criminal  at  com- 
mon law.  The  fact  that  one  of  the  conspirators  could  not 
himself  commit  the  intended  offense  neither  relieves  him  of 
guilt  nor  disables  him  from  co-operating  with  another  per- 
son who  is  able  to  commit  it.'  In  that  situation  the  con- 
spiracy and  the  consummated  act  are  different  offenses,  in 
the  sense  at  least  that  the  fact  that  the  offense  has  been 
committed  is  no  legal  bar  to  a  prosecution  for  the  conspir- 
acy. In  Ochs  V.  People^  supra,  it  was  said  that  it  is  not  essen- 
tial to  a  conspiracy  that  the  object  thereof  be  possible.  We 
will  not  further  discuss  this  question.  It  is  not  improbable 
that  more  has  been  already  said  than  is  warranted  in  its 
proper  solution.  We  confess  that  when  it  was  first  sug- 
gested on  the  oral  argument  it  hardly  seemed  to  be  worthy 
of  serious  attention  or  that  the  learned  counsel  so  supposed. 
Sut  an  examination  of  the  full  discussion  of  the  subject  in 
counsel's  brief  satisfies  us  we  were  at  least  in  error  as  to  the 
state  of  his  mind,  and  we  have  treated  it  accordingly  and 
put  all  the  labor  upon  it  which  the  gravity  thereof  would 
call  for  if  there  were  a  reasonable  doubt,  before  a  study  of 
the  subject,  as  to  whether  the  case  might  turn  upon  its  solu- 
tion. 
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We  have  now  considered,  we  believe,  aJl  the  important 
contentions  and  suggestions  advanced  by  counsel  for  the  re- 
spective parties,  which  from  any  point  of  view  could  stand- 
in  the  way  of  an  examination  of  the  complaint  and  the  evi- 
dence, assuming,  without  intending  to  decide,  as  yet,  that 
sec.  44:66a,  St^ts.  1898,  is  a  valid  provision  of  law.  It  has 
been  seen  that  the  commitment,  on  its  face,  justified  the 
sheriff  in  holding  the  defendants  in  error  to  await  their  trial 
for  a  violation  of  such  section,  and  that  it  was  competent 
for  the  circuit  court,  in  the  habeas  corpus  suit,  the  proceed- 
ings before  the  examining  magistrate  having  been  duly 
presented  for  consideration,  to  go  behind  the  commitment 
and  determine  whether  the  complaint,  by  any  reasonable 
construction,  stated  an  offense  within  the  meaning  of  such 
statute,  and  whether  there  was  any  evidence  tending  to  es- 
tablish the  two  essentials  for  holding  the  accused  for  trial, 
i.  e.,  that  the  offense  charged  had  been  committed  and  that 
there  was  probable  cause  to  believe  the  accused  guilty 
thereof.  Sufficient  has  also  been  said  to  show  that  the  gen- 
eral language  of  the  complaint,  standing  alone,  to  the  effect 
that  the  accused  did,  on  a  day  and  at  a  place  named, — 
which  satisfied  the  requisites  of  the  statute  to  that  extent, — 
concert  together  with  intent  maliciously  to  injure  The  Jour- 
nal Company  and  the  other  persons  named,  in  their  trade 
and  business,  sufficiently  charged  the  doing  of  those  acts 
made  an  offense  by  the  statute.  That  such  general  language 
substantially  follows  sec.  4466a,  and  that  such  section  is 
the  only  statute  making  a  conspiracy  without  an  overt  act 
a  criminal  offense,  is  not  questioned.  It  follows  that  the 
complaint  must  be  construed  with  reference  to  such  statute, 
and  be  held  to  satisfy  it  unless  the  general  language  thereof 
is  connected  with  allegations  which  take  therefrom  some 
essential  element. 

At  this  point  we  meet  the  claim  of  counsel  for  defendants 
in  error  that  the  statement  of  the  particulars  of  the  alleged 
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wrongful  agreement,  and  of  the  acts  done  pursuant  thereto, 
explains  the  meaning  of  the  general  charge  and  in  that  way 
renders  the  complaint  insufBcient.  To  that,  answer  is  made 
by  counsel  for  plaintiff  in  error  that  the  allegations  as  to 
acts  done  pursuant  to  the  conspiracy  were  unnecessary,  the 
offense  being  complete  as  soon  as  the  agreement  was  made 
to  commit  the  malicious  injury,  therefore  that  such  allega- 
tions should  be  rejected  as  surplusage.  That  is  undoubtedly 
a  correct  rule,  but  no  reason  is  perceived  why  the  statement 
of  the  particulars  of  the  agreement  can  be  rejected.  It  is 
plain  that,  while  the  complaint  states  generally  an  agree- 
ment to  maliciously  injure  the  persons  named  in  their  trade 
and  business,  in  the  terms  of  the  statute,  and  then  states  that 
the  members  of  the  unlawful  combination,  pursuant  to  their 
unlawful  purpose,  agreed  to  do  certain  specific  acts  men- 
tioned, the  real  purpose  of  the  complainant  was  to  state  but 
one  offense, —  not  an  unlawful  conspiracy  to  injure,  gener- 
ally, the  persons  named  in  their  business  and  also  an  unlaw- 
ful conspiracy  to  injure  them  in  such  business  in  a  particular 
way.  The  facts  were  stated  first  according  to  their  legal 
effect  and  second  in  detail.  That  is  the  only  reasonable  con- 
struction of  the  complaint.  It  should  be  read  as  if  the  lan- 
guage were  to  the  effect  that  the  accused  maliciously  con- 
spired together  to  maliciously  injure  the  persons  named  in 
their  business,  in  that  they  agreed  and  concerted  together, 
in  manner  and  form  as  stated  in  the  statute,  to  maliciously 
injure  such  persons  by  doing  the  particular  things  alleged. 
That  was  the  conclusion  reached  by  the  circuit  judge.  He 
disposed  of  the  case  at  that  point  on  a  supposed  insuflSciency 
of  the  complaint.  If  he  had  gone  further  and  examined  the 
evidence  the  result  would  not  have  been  different;  for  that 
only  tended  to  establish  the  truth  of  the  complaint.  Viewed 
in  the  light  of  the  particular  allegations  as  to  the  nature  of 
the  combination,  the  evidence,  for  that  purpose,  was  ample 
to  give  the  examining  magistrate  jurisdiction  to  pass  upon 
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the  truth  of  such  allegations  to  the  extent  necessary  to  hold 
the  accused  to  trial. 

At  this  time  it  seems  necessary  to  restate  the  charge  con- 
tained in  the  complaint  as  we  have  construed  it.  Upon  that 
turn  the  remaining  questions  to  be  considered. 

According  to  the  complaint  it  was  in  substance  agreed  be- 
tween the  defendants  in  error  Mdvm  A.  Hoyt^  representing 
TheDaily  News,  J-ZJ^r^  i?w6grin,  representing  The  Milwaukee 
Sentinel,  and  Andrew  J.  Aikens^  representing  The  Evening 
Wisconsin, — each  controlling  the  columns  of  the  paper  with 
which  he  was  connected,  each  paper  being  a  daily  newspaper 
published  in  the  city  of  Milwaukee  and  a  medium  for  adver- 
tising business  in  the  same  field  occupied  by  The  Journal 
Company,  the  publisher  of  a  newspaper  called  The  Milwau- 
kee Journal,  also  a  medium  for  advertising  business,-^  that 
whereas  the  latter  had  raised  its  rates  twenty-five  per  cent, 
above  those  customarily  charged  for  such  service  by  it  and 
the  proprietors  of  the  other  papers  named,  if  any  person 
agreed  to  pay  or  paid  The  Journal  Company  its  increased 
rates  for  advertising  in  its  paper,  he  should  not  have  the 
privilege  of  advertising  in  any  of  the  other  newspapers  un- 
less he  should  advertise  in  all  of  them  at  such  increased 
rates;  but  that  any  person  who  should  decline  to  pay  The 
Journal  Company  said  increased  rates  for  advertising  in  its 
paper,  should  have  the  privilege  of  advertising  in  any  or  all 
of  the  other  papers  at  the  old  rate.  Npw,  it  is  said  there  is 
nothing  in  that  from  which  a  reasonable  inference  of  the 
malicious  purpose  called  for  by  the  statute  can  arise ;  that 
fiuch  intent  means  bad  intent  to  injure  another  in  the  sense 
of  committing  an  actionable  injury,  while  the  terms  of  the 
agreement  indicate  only  a  purpose  on  the  part  of  those  con- 
cerned in  it  to  promote  their  own  interests  regardless  of  those 
of  their  competitor.  The  malice  of  the  statute  is  evidently 
malice  in  law,  not  necessarily  ill-will  or  malice  in  fact.  It 
means,  as  is  commonly  said,  a  wrongful  act  done  intention- 
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ally  without  just  cause  or  excuse.  The  statute  does  not  deal 
with  things  corporeal,  as  the  person  or  property  of  another, 
but  with  his  reputation,  trade,  business,  or  profession.  If  we 
can  see  in  the  agreement,  by  reasonable  inference,  the  in- 
dependent purpose  to  harm  The  Journal  Company  in  its 
business  of  furnishing  to  the  trade  facilities  for  advertising, 
that  is  sufficient  as  regards  the  element  of  malice.  There 
seems  to  be  no  difficulty  about  that.  The  principle  that 
every  one  is  presumed  to  intend  the  natural  and  probable 
consequences  of  his  voluntary  acts  suggests  at  once,  upon 
looking  at  the  agreement,  that  the  primary,  if  not  sole,  end 
in  view  was  to  force  The  Journal  Company  to  reduce  its  ad- 
vertising rates  to  the  old  standard  or  cause  it  to  lose  custom, 
either  of  which  alternatives  would  result  in  pecuniary  loss 
to  it  and  one  of  them  in  the  destruction  of  the  freedom  of 
action  every  one  is  entitled  to  enjoy  in  the  conduct  of  his 
business,  without  turning  any  pecuniary  or  other  legitimate 
gain  to  its  competitors.  If  the  agreement  contemplated 
that  any  legitimate  benefit,  under  any  circumstances,  would 
flow  to  the  participants  therein  or  the  concerns  they  repre- 
sented, by  compelling  The  Journal  Company  to  reduce  its 
rates  for  advertising,  the  ground  for  it  is  not  disclosed  by« 
the  transaction  as  stated,  and  it  is  one  of  those  mysteries  of 
a  special  calling  that  persons  outside  thereof  cannot  compre- 
hend. How  could  any  material  benefit  have  been  expected 
by  any  member  of  t\ie  combine,  from  causing  a  customer  or 
customers  of  The  Journal  Company  to  leave  it  rather  than  be 
denied  the  use  of  any  other  efficient  newspaper  medium  for 
advertising  in  the  field  occupied  by  the  four  competitors  ? 
No  one  has  seemed  to  seriously  attempt  to  answer  that  for 
defendants  in  error.  Any  benefit  that  could  be  suggested 
would  be  so  remote  and  trifling  as  not  to  appeal  to  our  reason 
as  the  purpose  of  forming  such  an  elaborate  and  far-reaching 
scheme.  In  only  one  view  that  we  can  even  imagine  can  it 
be  said  that  substantial  contemplated  benefits  to  the  mem-' 
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bers  of  the  combine  could  have  been  expected,  and  that  is 
this:  Assuming  that  the  reasonable  necessities  of  business 
required  at  least  two  newspaper  mediums  for  advertising  in 
the  particular  field  in  question,  the  advantages  of  The  Journal 
Company's  paper  were  so  great  that  rather  than  forego  the 
use  thereof,  it  was  supposed  that  advertisers,  in  considerable 
numbers,  would  pay  the  severe  penalty  prescribed  by  the 
agreement.  But  that,  so  far  as  anything  goes  which  appears 
in  the  complaint  or  the  evidence,  has  little  or  nothing  to 
rest  upon.  So,  instead  of  looking  into  the  agreement  in 
vain  for  anything  reasonably  suggesting  an  mtent  to  harm 
The  Journal  Company  in  its  business,  we  have  great  diiB- 
culty  in  discovering  any  other  intent,  and  are  not  able  to 
solve  that  diiHculty  without  resorting  to  conjecture. 

It  follows  that  we  reach  the  conclusion  that  the  complaint 
admits  of  a  construction  which  will  satisfy  the  statute,  and 
also  that  there  was  some  proof  that  the  defendants  in  error 
made  the  agreement  to  maliciously  injure  The  Journal  Com- 
pany in  its  business  as  charged.  We  are  next  to  consider 
whether  it  was  such  an  injury  as  satisfies  the  calls  of  the 
statute.  Counsel  for  defendants  in  error  say  it  was  not ;  that 
it  was  only  an  ordinary  agreement  between  independent 
persons  in  their  own  business,  to  maintain  prices  at  a  par* 
ticular  level  for  the  promotion  of  their  legitimate  interests; 
that  SQch  a  combination  is  not  illegal  in  the  sense  of  being 
actionable  at  common  law ;  that  the  statute  does  not  change 
that,  or,  if  it  does,  that  it  is  unconstitutional. 

We  have  already  proceeded  beyond  some  elements  of  the 
above  somewhat  compound  proposition,  but  those  parts  to 
which  we  have  already  adverted  were  so  exhaustively  gone 
over  by  the  able  counsel  who  argued  the  case,  both  in  the  main 
argument  and  on  the  rearguraent  thereafter  accorded  for 
that  special  purpose,  that  we  will  give  some  further  attention 
in  this  connection  to  what  has  already  been  referred  to  inci- 
dentally. 
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Assuming,  for  the  moment,  that  the  agreement  is  of  the 
nature  contended  for,  as  indicated,  and  that  the  statute  is 
aimed  at  such,  it  does  not  follow,  in  our  judgment,  that  en- 
tering into  it  was  not  a  criminal  offense.  That  one  person, 
acting  by  himself,  or  many  in  combination,  may,  in  the 
legitimate  pursuit  of  their  own  business,  injure  the  business 
of  a  rival  even  to  the  extent  of  impoverishing  him  and  driv- 
ing him  out  of  the  field  of  industry  occupied  in  common, 
leaving  him  remediless  for  his  misfortune  in  the  absence  of 
a  statute  to  the  contrary,  must  be  admitted.  National  and 
state  legislatures  have  dealt  with  that  subject  in  many  in- 
stances, in  recent  years,  and  uniformly  with  success  so  far 
as  regards  constitutional  limitations, —  with  such  success  in 
fact  that  the  man  of  learning  must  be  recognized  as  one  of 
courage  who  will  attempt  at  this  late  day  to  challenge  legisla- 
tive power  in  that  regard  on  constitutional  grounds.  The 
time  seems  past  for  that,  as  regards  combinations  of  indi- 
vidual independent  interests,  designed  to  remain  independ- 
ent for  most  purposes,  but  to  act  in  combination  to  control 
trade.  By  numerous  decisions  of  the  highest  courts  in  this 
country,  the  police  power  incident  to  sovereignty  has  been 
held  to  be  broad  enough  to  permit  the  legislature  to  deal, 
by  creating  civil  or  criminal  liability,  or  both,  with  all  com- 
binations in  restraint  of  trade  which  are  void  by  common- 
law  rules  on  grounds  of  public  policy,  and,  within  reason- 
able limits  to  be  set  by  courts  in  the  light  of  constitutional 
safeguards,  to  say  that  things  are  contrary  to  public  policy 
not  so  before,  to  legislate  against  them,  and  to  enforce  the 
legislative  will  by  civil  or  criminal  liability,  or  both: — 
within  the  broad  field  Indicated,  to  regulate  or  prohibit  any 
combination  of  the  kind  we  are  talking  about,  formed  for 
the  purpose  of  restraining  trade  or  disturbing  those  natural 
business  conditions,  where  every  individual  is  supposed  to 
be  free  to  contend  with  every  other  in  the  regular  course  of 
business.    We  are  speaking  here  of  independent  interests 
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concerting  together  for  the  purpose  mentioned.  That  must 
be  kept  in  mind.  These  questions  have  been  so  firmly  set- 
tled that  no  court  will  now  venture  to  do  more  than  follow 
what  has  been  decided.  Contracts  that  operate  merely  in 
restraint  of  trade,  such  as  it  is  contended  the  one  in  ques- 
tion was,  even  though  unreasonable,  were  not  actionable  at 
all  at  the  common  law.  They  were  void,  merely.  The 
courts  would  not  enforce  or  give  effect  to  them.  But  new 
conditions  have  arisen  creating  new  dangers,  or  intensifying 
old  ones  that  were  once  considered  so  trifling  as  to  pass  un- 
noticed, calling  for  new  restraints  and  new  remedies.  Who 
can  say  that  sovereign  power  has  been  so  surrendered  as  to 
be  left  incapable  of  dealing  with  that  subject.  Eight  or 
wrong,  those  dangers  have  been  considered  so  great,  and 
power  to  deal  with  them  so  ample,  that  legislation  has  gone 
to  the  length  we  have  indicated,  making  combinations  to 
stifle  independent,  individual  competition,  illegal  and  ac- 
tionable, civilly  and  criminally,  all  upon  the  broad  ground 
that  legislative  authority  exists  in  the  administration  of  the 
police  power,  to  regulate  or  prohibit  those  things  which  are 
contrary  to  public  policy  by  the  rules  of  the  Common  law; 
and  to  go  further  and  determine,  in  the  light  of  new  condi- 
tions, what  is  detrimental  to  the  public  welfare,  and  to  leg- 
islate accordingly. 

On  what  has  been  said,  the  following  of  many  authorities 
that  might  be  cited  are  in  point:  U.  S,  v.  Addyston  P.  <& 
S.  Co.  85  Fed.  Rep.  271;  W.  S.  v.  Tram-Missouri  F.  Asso. 
166  U.  S.  290;  Gibhs  v.  McNeeley,  102  Fed.  Rep.  594;  Nester 
V.  Continental  B.  Co.  161  Pa.  St.  473;  People  v.  Sheldon^  139 
N.T.  251;  Jackson  v.  Stanjield^  137  Ind.  592;  People  ex  rd. 
Morse  v.  Nusshaum^  32  Misc.  (N.  Y.),  1 ;  Leonard  v.  Poole, 
114  K  T.  371 ;  People  v.  Milk  Exchange,  145  N.  Y.  267 ; 
Ford  V.  Chicago  M.  S.  Asso.  155  III.  166.  The  number  of 
cases  that  could  be  cited  on  this  subject  is  so  great  that  no 
attempt  has  been  made  to  do  more  than  collect  here  a  few 
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that  contain  pretty  fall  discussions  thereof.  A  study  of 
them  reveals  the  fact  that  the  power  of  public  opinion  in 
favor  of  preventing  combinations  to  stifle  individual  free- 
dom in  business  and  the  sacrifice  of  those  benefits  that  are 
popularly  supposed  to  flow  from  free  competition,  has  led 
to  legislation  in  most  of  the  states  of  the  Union,  as  well  as 
by  the  federal  Congress,  and  that  in  but  very  few  instances 
has  such  an  enactment  met  the  bar  of  the  constitution  of  state 
or  nation.  A  late  work  that  treats  of  police  powers,  sums 
up  the  subject  here  under  discussion  thus: 

"  It  is  believed  that  the  constitutionality  of  none  of  the 
numerous  anti-trust  statutes  has  been  successfully  questioned 
on  the  ground  that  they  infringed  the  personal  liberty  of 
contract,  in  punishing  civilly  or  criminally  the  entrance  into 
a  contract  or  combination  in  unreasonable  restraint  of  trade. 
That  such  contracts  and  agreements  are  void,  independently 
of  statute  and  at  the  common  law, —  so  far,  at  least,  as  to 
justify  the  courts  in  refusing  to  enforce  them  or  in  any 
other  way  to  give  the  parties  to  them  the  aid  of  judicial 
process  in  protecting  and  enforcing  the  rights  of  parties, 
which  grow  out  of  such  agreements, —  has  b^n  too  long  the 
settled  rule  of  law,  to  admit  of  any  serious  question  now. 
And  the  power  of  the  state  to  declare  such  contracts  un- 
lawful being  conceded,  it  is  completely  within  the  discretion 
of  the  legislature  to  determine  whether  such  unlawful  con- 
tracts and  combinations  shall  be  simply  ignored  by  the 
courts  or  the  parties  to  them  be  subjected  to  criminal  or  civil 
liabilities."    1  Tiedeman,  State  &  Federal  Control,  §  112. 

Coming  back  to  the  question  of  whether  the  malicious  in- 
jury which  the  complaint  charges  against  the  defendants  in 
error  is  such  an  injury  as  the  one  named  in  the  statute,  it 
seems  that  it  makes  little  difference  whether  we  view  the 
statute  as  merely  declaratory  of  the  common  law  or  as  in 
the  line  of  the  numerous  state  statutes  to  which  we  have  re- 
ferred, condemning  combinations  in  restraint  of,  or  injurious 
to,  trade.  It  has  the  distinctive  element  of  malice  which 
satisfies  common-law  requirements  of  a  malicious  combina- 
tion to  injure,  which  is  actionable  for  civil  damages  and 
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panisbable  as  a  criminal  offense  by  common-law  rules,  as 
we  sball  see  later.  Much  confusion  is  created  in  cases  of 
this  kind  by  using  expressions  of  courts  made  on  one  state 
of  facts  or  as  regards  one  form  of  action,  to  support  a  con- 
clusion in  a  case  involving  a  different  principle.  A  large 
number  of  cases  are  cited  to  our  attention  where  it  is  said 
that,  if  an  act  committed  by  one  is  not  actionable,  it  is  not 
where  committed  by  many  acting  in  concert.  The  fallacy 
of  that,  as  applied  to  conspiracy  in  its  criminal  aspect,  where 
there  is  the  distinct  and  substantive  wrong  of  intent  to  in- 
jure, was  sufficiently  treated  by  this  court  in  Ma/rtens  v. 
Jieillyy  109  Wis.  464.  Counsel  for  defendants  in  error,  how- 
ever, insist  upon  that  doctrine  in  this  case,  citing  many  civil 
cases  where  it  has  some  application,  damages  being  the  gist 
of  the  action,  among  which  are  three  late  English  cases  that 
deserve  careful  consideration.  If  the  doctrine  of  those  cases, 
as  settled  in  the  last  of  them,  is  to  prevail,  we  must  all  re- 
vise our  notions  of  the  law  of  conspiracy,  and  the  books 
must  be  rewritten.  The  following  are  the  cases  referred  to: 
Mofful  8.  S.  Co.  V.  McGregor,  23  Q.  B.  Div.  598,  S.  0.  decided 
in  House  of  Lords  and  reported  in  [1892]  App.  Cas.  25 ;  and 
ButUey  v.  Simmons,  [1898]  1  Q.  B.  Div.  181.  The  first  case 
involved  a  combination  to  monopolize  trade  at  the  expense 
of  plaintiff,  but  no  element  of  malice  was  found.  The  ac- 
tion was  to  recover  damages.  In  that  situation  it  was  true 
that  the  defendants  were  not  liable  in  combination  if  one  of 
them  would  not  have  been  had  he  acted  alone.  The  inter- 
esting feature  of  that  case  is  absence  of  malice.  When  first 
decided  all  the  learned  judges  who  wrote  upon  the  question 
reached  the  conclusion  on  which  the  judgment  of  the  court 
was  entered,  upon  the  theory  that  no  specific  intent  on  the 
part  of  the  defendants  to  injure  the  plaintiff  wrongfully,  no 
malice,  was  disclosed  by  the  testimony.  Bowen,  L.  J.,  said: 
"Certain  kinds  of  conduct  not  criminal  in  any  one  individ- 
ual may  become  criminal  if  done  by  combination  among 
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several."    "  A  combination  may  make  oppressive  or  danger- 
ous that  which,  if  it  proceeded  only  from  a  single  person, 
would  be  otherwise,  and  the  very  fact  of  the  combination 
may  show  that  the  object  is  simply  to  do  harm,  and  not  to 
exercise  one's  own  just  rights."    F^t,  L.  J.,  said:  "I  lay  out 
of  consideration  in  this  case  competition  used  as  a  mere  en- 
gine of  malice,  even  where  I  do  not  in  terms  repeat  the  ex* 
ception."    Lord  Hannen  said :  "  I  known  of  no  restriction 
imposed  by  law  on  competition  by  one  trader  with  another, 
with  the  sole  object  of  benefiting  himself.    I  consider  that 
a  different  case  would  have  arisen  if  the  evidence  had  shown 
that  the  object  of  the  defendants  was  a  malicious  one, 
namely,  to  injure  plaintiffs,  whether  they,  the  defendants, 
should  be  benefited  or  not."    The  Mogul  S.  S.  Co.  Casey  as 
appears  from  the  opinions  rendered  in  both  courts,  is  full  of 
expressions  showing  that  it  was  not  supposed  then  that  an 
act,  not  actionable  if  perpetrated  by  one,  could  not  be  made 
so  when  perpetrated  by  several  in  combination,  or  that  lib- 
erty  to  form  business  combinations  to  promote  the  business 
of  the  members  thereof  in  the  free  course  of  trade,  applied  to 
combinations  of  traders  in  the  same  calling  to  maliciously 
injure  a  rival.    The  free  course  of  trade  that  one,  or  a  num- 
ber in  combination,  may  legitimately  enjoy,  does  not  in- 
clude the  right  to  maliciously  injure  another  in  his  free 
coarse  of  trade.    Such  is  the  decision  in  the  MogxU  S.  S.  Co. 
Case  on  its  face.    We  should  say,  that  must  have  been  the 
view  of  the  learned  men  who  pronounced  the  opinions  in 
that  case,  if  it  were  not  for  what  followed  in  the  subsequent 
case,  because  it  is  in  harmony  with  many  decisions  cited  and  . 
approved  in  the  opinioos,  a  good  instance  being  Gregory  v. 
Duke  ofBrunswicky  6  Man.  &  G.  205,  where  it  was  held  that 
preconcerted  hissing  of  an  actor  for  the  purpose  of  injuring 
him  in  his   profession,  was  actionable.     That  and  many 
other  cases  decided  on  the  same  principle  were  approved. 
If  we  Say  that  such  principle  had  prevailed  in  the  English 
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courts  for  two  centuries  prior  to  the  Mogul  S.  S.  Oa.  Caaej 
we  are  supported  by  the  lord  chancellor  in  AUejv  v.  Floods 
[1898]  App.  Cas.  1.  There  the  element  of  conspiracy  was 
absent,  but  the  element  of  malice  was  present.  The  major- 
ity of  the  court  there,  contrary  to  what  was  said,  inferen- 
tially  at  least,  and  what  all  of  the  judges  were  so  careful  to 
say  as  to  indicate  that  it  was  the  turning  point  in  their 
minds  in  the  Mogul  S.  S.  Co.  Case^  decided  that  malice  in  and 
of  itself  could  not  render  that  a  ground  'for  civil  liability 
which  without  it  would  be  lawful.  The  reasoning  to  sup- 
port that  and  the  decision,  at  least  as  applied  to  a  conspir- 
acy with  malice,  is  out  of  harmony  with  right  and  justice, 
and  out  of  harmony  with  a  multitude  of  cases  that  had  been 
theretofore  decided  by  English  courts,  and  the  teachings  of 
those  who  had  built  and  filled  the  storehouses  of  learning 
from  which  all  draw,  outside  of  legal  opinions.  How  can  it 
be  harmonized  with  Oregory  v.  Brvmswick^  where  the  con- 
spirators were  held  liable  because  of  their  malicious  pur- 
pose; and  Clifford  v.  BrcmdoUy  2  Camp.  358,  a  similar  case; 
or  Garret  v.  Taylor^  Cro.  Jac.  567,  where  malicious  imped- 
ing of  workmen  was  held  actionable, —  the  authority  of 
which,  up  to  AUen  v.  Flood,  had  never  been  questioned. 
Those  simple  cases  contain  all  the  principles  which  govern 
this  case,  on  the  particular  question  under  discussion. 

The  decision  in  Allen  v.  Flood  was  not  reached  by  any 
great  weight  in  number.  Lord  Watson,  who  delivered  the 
main  opinion  in  favor  of  it,  confessed  that  the  rule  estab- 
lished was  new  in  English  law.  The  lord  chancellor  labored 
with  great  vigor  to  stem  the  tide  of  what  he  considered 
would  amount  to  a  judicial  destruction  of  a  system  of  law, 
on  an  important  subject,  which  was  as  old  as  the  common 
law.  He  said  that  the  decision  overruled  the  views  of  the 
most  distinguished  judges  of  England  who  had  spoken  on 
the  subject  for  200  years;  that  it  was  a  departure  from  the 

principle  that  had  theretofore  guided  the  courts  in  the  pres- 
Voi*  110—17 
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ervation  of  individual  liberty.  He  cited  numerous  expres- 
sions of  the  character  of  those  which  we  have  quoted  from 
the  opinions  of  the  judges  in  the  Mogul  S.  S.  Co.  Casey  and 
said  that,  "  if  the  elements,  which  each  noble  lord  in  turn 
pointed  out  did  not  exist  in  that  case,  had  in  fact  existed, 
the  decision  would  have  been  the  other  way."  Lord  Mob- 
bis  said  that  the  decision  overturned  ^^  the  overwhelming 
judicial  opinion  of  England."  In  that  situation  one  can  dis- 
cover very  little  in  the  case  to  warrant  adopting  it  and  ex- 
tending the  principle  thereof  to  a  combination  to  maliciously 
injure. 

After  Alien  v.  Floods  [1898]  App.  Oas.  1,  it  was  but  a  step 
to  reach  HutUey  v.  Simmons,  [1898]  1  Q.  B.  Div.^  181.  The 
conclusion  there  was  in  harmony  with  \yhat  Lord  Halsbubt 
evidently  anticipated  would  be  the  final  outcome  of  the  rule 
he  so  vigorously  dissented  from.  The  court  held,  combin- 
ing the  doctrine  of  the  MoguL  8,  S.  Co.  Case  and  that  of 
Allen  V.  Flood,  that  a  conspiracy  with  malice,  to  do  an  act, 
gives  a  right  of  action  only  when  the  act  agreed  upon  to  be 
done  and  in  fact  done,  would  have  been,  without  precon- 
cert, actionable  as  a  civil  injury ;  because  an  act  lawful  with- 
out malice  is  not  made  unlawful  by  the  addition  of  the  ele- 
ment of  malice. 

While  it  is  true  that  the  doctrine  of  the  cases  referred  to, 
even  up  to  the  final  conclusion  in  Huttley  v.  Simmons,  has 
to  some  extent  infiuenced  the  judicial  policy  of  this  coun- 
try, it  is  safe  to  say  that  the  teachings  thereof  have  not,  up 
to  this  time,  been  adopted  here  in  any  material  degree.  In 
courts  where  it  has  been  partially  adopted  there  have  often 
been  most  vigorous  dissents,  as,  for  example,  Passaic  P. 
Works  V.  Ely  <&  Walker  D.  G.  Co,  105  Fed.  Eep.  163.  Mr. 
Eddy,  in  his  work  on  Combinations,  published  the  present 
year,  after  a  very  careful  review  of  all  of  those  cases,  said, 
speaking  of  UutUey  v,  Simmons: 

"If  this  decision  be  sound,  there  is  little  indeed  to  the  law 
of  civil  conspiracy.     The  conclusion  reached  is  logically 
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correct  if  the  premises  be  admitted.  If  the  propositioa  is 
Boand  that  a  conspiracy  to  do  certain  acts  gives  a  ri^ht  of 
action  only  where  the  acts  agreed  to  be  done,  and  m  fact 
done,  would  have  involved  a  civil  injury  to  the  plaintiff  re- 
g[ardles8  of  any  confederation,  then  the  combination  is  en- 
tirely immaterial,  and  the  entire  law  of  civil  conspiracy  is 
a  superfluous  discussion.  .  •  .  But,  notwithstanding  the 
decision  in  HutUey  v.  Simmons^  we  believe  the  law  for  Eng- 
land, and  certainly  for  the  United  States,  to  be  well  settled 
to  the  effect  that  parties  to  a  conspiracy  may  be  liable  for 
damages  occasioned  by  acts  which,  if  done  by  individuals 
severally,  would  not  give  rise  to  a  cause  of  action."  Sec.  503. 

In  order  to  well  understand  that  characterization,  one 
must  know  that,  after  a  review  of  numerous  cases,  the  author 
deduced  the  conclusion  that  the  element  of  malice,  the  in- 
tent to  injure  on  the  part  of  several  acting  in  combination, 
will  make  that  actionable  that  would  not  otherwise  be  so. 

This  court  has  often  held  that  an  executed  conspiracy  to 
inflict  a  malicious  injury  is  actionable.  To  hold  otherwise 
now  and  follow  Huttley  v.  Simmons^  would  be  to  overrule 
those  cases.  Bratt  v.  Swiftj  99  Wis.  579;  Milwaukee  M.  (6 
B,  Asso,  V,  Niezerowshi^  95  Wis.  129;  Gatzow  v,  Bibening^ 
106  Wis.  1.  The  great  weight  of  authority,  almost  all  au- 
thority, is  to  the  same  effect.  We  give  a  few  citations.  1 
Hawk.  P.  C.  446,  §  2;  State  v.  Stewart,  59  Vt.  273;  Carew  v. 
Rutherford,  106  Mass.  14;  Ertz  v.  Produce  Exchange,  79 
Minn.  140;  State  v.  Biichanany  5  Har.  &  J.  317;  Comm.  v. 
Waterman,  122  Mass.  57 ;  Farmers^  Z,  dk  T.  Co.  v.  N.  P.  B, 
Co.  60  Fed.  Rep.  803;  State  v.  NorUyii,  23  N.  J.  Law,  33;  Stai^ 
V.  Olidden,  55  Conn.  46;  Sherry  v.  Perkinsy  147  Mass.  212; 
Smith  V.  People,  25  111.  17 ;  Crump  v.  Comm.  84  Va.  927 ; 
Doremus  v.  Henneaay,  176  111.  608. 

In  the  last  case  above  cited,  Phillips,  J.,  speaking  for  the 
court,  summed  up  the  subject  under  discussion  thus : 

"  Lawful  competition  that  may  injure  the  business  of  an- 
other, even  though  successfully  directed  to  driving  that  other 
out  of  business,  is  not  actionable.    Nor  would  competition 
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of  one  set  of  men  against  another  set,  carried  on  for  the  par- 

Eose  of  gain,  even  to  the  extent  of  intending  to  drive  from 
usiness  that  other  set  and  actually  accomplishing  that  re- 
sult, be  actionable  unless  there  was  actual  malice.  ^  Malice,' 
as  here  used,  does  not  merely  mean  an  intent  to  harm,  but 
means  an  intent  to  do  a  wrongful  harm  and  injury.  An 
intent  to  do  a  wrongful  harm  and  injury  is  unlawful,  and  if 
a  wrongful  act  is  done  to  the  detriment  of  the  right  of  an- 
other, it  is  malicious;  and  an  act  maliciously  done,  with  the 
intent  and  purpose  of  injuring  another,  is  not  lawful  com- 
petition." 

That  expresses  tb<9  common-law  doctrine  and  the  one  that 
prevails  here.  How  contrary  it  is  to  HvMey  v.  Simmansy 
[1898]  1  Q.  B.  Div.  181,  appears  without  a  suggestion. 

The  late  English  doctrine  seems  not  to  be  one  of  those 
changes  which  come  from  mere  development;  it  is  a  revolu- 
tion. The  pressure  of  desire  for  freedom  to  combine  to 
monopolize  trade  and  render  combinations  successful  by  the 
malicious  destruction  of  the  business  of  competitors  is  not 
liable  to  find  favor  with  the  courts  in  this  country,  especially 
at  a  time  when  public  opinion  to  the  contrary  is  so  strong 
that  much  of  the  time  of  legislatures  is  occupied  in  invent- 
ing new  methods  of  preventing  combinations  which  are 
perfectly  lawful  by  rules  of  the  common  law.  The  ideas 
pressed  upon  the  attention  of  the  court  in  this  case  have 
been  pressed  upon  every  court  in  the  land  where  opportunity 
therefor  has  been  presented  since  the  decision  in  the  Mogvl 
S,  S.  Co.  Case.  So  far  as  then  developed  they  were  presented 
in  Farmers'  L.  &  T.  Co.  v.  N.  P.  R.  Co.  60  Fed.  Eep.  803, 
and  rejected,  the  learned  circuit  judge  who  wrote  the  opin- 
ion quoting  with  approval  from  Coinm.  ex  rel.  Chew  v.  Car- 
lisle^ Brightly,  N.  P.  36,  the  following: 

"  It  will  therefore  be  perceived  that  the  motive  for  com- 
bining, or,  what  is  the  same  thing,  the  nature  of  the  object 
to  be  attained  as  a  eonseq^uence  of  the  lawful  act,  is,  in  this 
class  of  cases,  the  discriramating  circumstance.  Where  the 
act  is  lawful  for  an  individual,  it  can  be  the  subject  of  a  con* 
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spiracy  when  done  in  concert  only  where  there  is  a  direct 
intention  that  injury  shall  result  ifrom  it,  or  where  the  ob- 
ject is  to  benefit  the  conspirators  to  the  prejudice  of  the 
public  or  the  oppression  of  individuals,  and  where  such 
prejudice  or  oppression  is  the  natural  and  necessary  conse- 
quence." 

.  Frequent  recurrence  to  the  fundamental  principles  of 
actionable  conspiracy  is  essential  to  keep  from  ingrafting 
upon  a  judicial  system  something  which  is  entirely  new,  to 
meet  the  desires  of  those  who  arrogate  to  themselves  the 
right,  not  only  to  monopolize  trade  or  effort  in  some  partic- 
ular field,  but,  under  the  guise  of  fair  trade,  to  control  or 
destroy  the  business  of  competitors  without  any  expectation 
of  profit  to  themselves, —  to  wrongfully  harm  such  competi- 
tors merely  because  they  insist  upon  individual  right  to 
conduct  individual  business  in  one's  own  way.  A  combina- 
tion with  the  malicious  purpose  indicated  is  an  actionable 
wrong.  Had  it  not  been  for  sec.  4568,  Stats.  1898,  adding 
to  the  common-law  essentials  of  an  indictable  conspiracy 
the  necessity  for  an  overt  act,  sec.  4466a  would  have  been 
unnecessary  to  enable  the  court  to  punish,  criminally,  such 
wrongs.  That  is  a  mere  declaration  of  the  common  law. 
It  operates  as  a  repeal,  by  implication,  of  sec.  4568  so  far  as 
otherwise  a  specific  overt  act  would  be  required  to  render 
a  malicious  conspiracy  to  injure  the  trade,  business,  repu- 
tation, or  profession  of  another,  an  offense.  The  old  doc- 
trine, with  its  ancient  meaning,  should  be  referred  to  in 
construing  sec.  4466a.  An  actionable  conspiracy  is  a  com- 
bination of  two  or  more  persons  for  the  purpose  of  accom- 
plishing a  criminal  or  unlawful  object  by  criminal  or  un- 
lawful means,  or  a  lawful  object  by  criminal  or  unlawful 
means.  One  may,  through  purely  malicious  motives,  at- 
tract to  himself  another's  customers  and  the  injury  be 
so  slight  in  contemplation  of  law  that  De  minimis  non 
curat  lex  applies;  but  when  he  unites  others  with  him  to 
maliciously  injure  the  business  of  another  for  the  mere  grat- 


262         SUPREME  COURT  OF  WISCONSIN.         [110 

Tbe  State  ex  reL  Dnmer  y&  Huegln. 

ification,  la  whole  or  in  part,  of  a  desire  to  inflict  sucli  in- 
jury, the  condition  of  there  being  the  combined  force  of 
many  directed  towards  another,  characterized  by  the  ele- 
ment of  malice,  renders  the  act  of  combining  for  the  partic- 
ular purpose  unlawful  and  a  substantive  offense,  in  the 
absence  of  a  statute  requiHng  some  additional  element.  As 
said,  in  effect,  in  Farmers^  L.  c6  T.  Go.  v.  N.  P.  B.  Co.  60 
Fed.  Eep.  803,  the  union  of  individual  forces  by  agreement, 
to  accomplish  the  injury,  gives  to  such  agreement  the  char- 
acter of  a  purpose  to  reach  the  end  in  view  by  violence,  and 
the  accomplishment  thereof  the  character  of  a  purpose  ef- 
fected by  violence.  The  law  never  has  and  probably  never 
will  leave  an  individual,  or  class  of  individuals,  remediless 
against  such  a  wrong. 

This  opinion  has  been  carried  to  great  length.  The  justifi- 
cation therefor,  if  there  is  any,  lies  in  the  importance  of  the 
case  and  the  numerous  questions  presented  for  decision.  All 
of  such  questions,  as  regards  the  character  of  the  wrong  com- 
plained of,  from  the  standpoint  of  counsel  for  defendants  in 
error,  have  their  best  support  in  the  three  English  cases  to 
which  we  have  particularly  referred.  A  full  discussion  of 
them,  as  it  seems,  leaves  little  more  that  need  be  said.  As  indi- 
cated at  the  commencement,  a  long  opinion  was  unavoidable 
if  reference  was  to  be  made  even  briefly  to  the  many  points 
presented  in  the  voluminous  briefs  of  counsel.  As  it  is,  there 
are  some  to  which  we  have  referred  only  briefly,  though  it 
is  believed  that  all  have  been  covered  in  principle.  Our 
conclusion  is  this:  the  term  '^ malicious  injury,"  as  used  in 
the  statute,  is  synonymous  with  that  term  at  the  common 
law;  it  refers  to  the  infliction  of  a  wrongful  injury  inten- 
tionally ;  such  a  wrong  is  actionable  even  though  the  same 
purpose,  if  formed  and  executed  by  an  individual,  would 
not,  in  contemplation  of  law,  be  considered  sufficiently  seri- 
ous to  call  successfully  for  legal  redress.  There  is  nothing 
in  this  militating  at  all  against  the  right  of  individuals  to 
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combine  and  associate  together  for  the  purpose  of  promoting 
their  individnal  welfare  in  any  legitimate  way.  It  strikes 
only  at  the  assertion  of  a  right  of  combining  to  resort  to  the 
use,  as  a  single  power,  of  the  individual  abilities  and  resources 
of  two  or  more  to  wrongfully  accomplish  harm  to  another 
in  the  line  of  those  things  mentioned  in  the  statute.  It  is 
in  harmony  with  the  doctrine,  so  definitely  stated  by  Baron 
BsAMXEi^in  Reg.  v.  Druitty  10  Cox,  Cr.  Cas.  593,  that  it  has 
often  been  quoted  by  courts  and  text-writers  and  nowhere 
rejected:  "The  liberty  of  a  man's  mind  and  will  to  say  how 
he  shall  bestow  himself  and  his  means,  his  talents  and  his 
industry,  is  as  much  a  subject  of  the  law's  protection  as  that 
of  his  body;"  and  "if  any  set  of  men  agree  among  them- 
selves to  coerce  that  liberty  of  mind  and  thought  by  com- 
pulsion and  restraint,  they  are  guilty  of  a  criminal  offense." 
By  the  Cov/rt, —  The  orders  of  the  circuit  court  discharging 
the  defendants  in  error  are  severally  reversed,  and  the  cause 
is  remanded  with  directions  to  remand  them  to  the  sheriff 
of  Milwaukee  county. 

DoDOE,  J.,  took  no  part 


The   AuLTicAK  Cokpaity,  Appellant,  ys.  MoDokouqh,  Ee- 

spondent. 

February  g6— April  so,  1901. 

Beplevin:  Pleading:  Counterclaim:  Verdict:  Breach  of  toarranty:  Prin- 
cipal and  agent:  Rescisaion:  Ratification:  Evidence:  Damages. 

1  In  an  action  of  replevin,  brought  by  a  nonresident  mortgagee  to  re- 
oover  possession  of  machinery  sold  to  defendant  and  mortgaged 
to  secnre  the  purchase  price,  the  defendant,  under  subda  1  and  8, 
sec.  2656,  Stata  1806,  may  counterclaim  damages  for  breach  of  war- 
ranty of  the  goods  sold,  and  also  damages  in  trying  to  operate 
machinery  returned  to  the  plaintiff  and  for  which  the  mortgaged 
property  was  in  part  taken  in  exchange^ 
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&  In  an  action  of  replevin  where  the  answer  demands  judgment  for  a 
return  of  the  property  deeoribed  in  the  complaint  and  damages 
for  the  unlawful  seizure  thereof,  a  verdict  which  finds  the  value  of 
the  property  at  another  time  than  that  at  which  it  was  seized  in  the 
action,  and  fails  to  find  that  the  defendant  was  entitled  to  a  re- 
turn thereof  and  to  assess  his' damages  for  such  wrongful  seizure^ 
does  not  comply  with  sea  2859,  Stats.  1898,  and  will  not  support  a 
judgment,  the  provisions  of  sea  2888  requiring  the  judgment  to 
be  based  upon,  and  to  conform  to,  the  verdict 

&  Where  an  engine  is  sold  under  a  warranty  and  is  found  defective, 
the  substitution  of  another  engine  in  its  place,  the  changing  of 
the  contract  as  to  the  purchase  price,  and  the  giving  of  additional 
notes  secured  by  mortgage,  do  not  constitute  such  a  complete 
rescission  of  the  first  contract,  so  far  as  the  first  engine  was  oon- 
cerned,  as  will  prevent  the  recovery  of  damages  for  any  breaches 
of  warranty  as  to  such  engine,  and  damages  for  loss  of  time  and  ex- 
penses in  trying  to  make  it  do  good  work,  it  being  expressly  agreed 
that  the  transaction  should  not  have  that  effect 

4  Where  the  agent  of  the  seller,  in  such  a  case,  employed  for  the  pur- 
pose of  closing  the  deal,  arranges  with  the  purchaser  to  substitute 
a  different  engine  and  contract,  it  will  be  presumed,  in  the  ab- 
sence of  contrary  evidence,  that  he  was  authorized  to  agree  to  a 
condition  that  such  change  should  not  defeat  the  purchaser's  claim 
for  damages. 

&  In  such  case  the  principal  cannot  ratify  the  transaction  so  far  as  to 
retain  the  new  notes,  the  mortgage  securing  them,  and  the  first 
engine,  and  at  the  same  time  repudiate  it  as  to  the  reservation  of 
the  right  to  such  damages. 

0.  When  an  engine  is  sold  under  a  warranty,  and  it  fails  to  comply 
therewith,  but  the  seller  requests  the  purchaser  to  continue  to  use 
and  repair  it  and  promises  to  pay  for  the  loss  of  time  and  repairs, 
the  purchaser  may  recover  special  damages  for  loss  of  time  and 
expenses  in  attempting  to  make  the  engine  work. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mar- 
quette county:  R  G.  Siebbokeb,  Circuit  Judge.    Reversed. 

For  the  appellant  there  were  briefs  by  HdU  dh  Sheldon 
and  John  Barry ^  and  oral  argument  by  F.  W.  Rail. 

For  the  respondent  there  was  a  brief  by  Fowler  dk  McNor 
fnwrOy  and  oral  argument  by  C.  A.  Fowler. 


Wb.]  JANUARY  TERM,  1901.  265 

The  Anitman  Co.  vs.  McDonougli. 

Casbodat,  C.  J.  It  appears  from  the  record  that  July  16, 
1898,  the  plaintiff  sold  and  delivered  to  the  defendant  a  re- 
built second-hand  separator,  and  a  ten-horse  Star  engine  on 
trucks,  with  the  nsaal  fixtures  and  extras,  for  $650,  of  which 
$200  was  paid  down  in  cash,  and  three  notes,  of  $150  each, 
secured  by  chattel  mortgage  on  the  property,  taken  for  the 
balance;  that  after  using  the  same  for  some  time  the  engine 
was  found  to  be  unsatisfactory  to  the  defendant,  and  so  it 
was  returned,  and  a  rebuilt  Gaar-Scott  engine  taken  in  its 
place,  with  an  agreement  on  the  part  of  the  defendant  to 
pay  to  the  plaintiff  $300  additional,  evidenced  by  three 
promissory  notes  of  $100  each,  all  the  six  notes  amounting 
to  $750  to  be  secured  by  chattel  mortgage  on  the  property. 
When  the  first  note  for  $150  became  due,  the  defendant 
made  default  and  refused  payment,  which  had  been  de- 
manded, and  thereupon  the  plaintiff  demanded  possession 
of  the  property  covered  by  the  mortgage,  which  the  defend- 
ant refused  to  give.  May  3,  1899,  the  plaintiff,  as  such 
mortgagee,  commenced  this  action  of  replevin  for  the  prop- 
erty covered  by  the  second  mortgage. 

The  defendant,  by  way  of  answer  and  counterclaim,  de- 
nied certain  allegations  of  the  complaint,  and  admitted  oth- 
ers, to  the  effect  that  he  purchased  the  first  machinery 
in  July,  1898,  and  made  the  cash  payment  and  gave  the 
three  notes  and  chattel  mortgage,  as  stated,  but  alleged  that 
the  engine  was  to  be  rebuilt,  and  was  warranted  and  guar- 
anteed to  be  in  perfect  working  order,  and  that  it  would 
perform  the  work  of  running  the  separator  and  attachments, 
and  would  be  perfectly  satisfactory;  that  the  defendant 
purchased  such  property  relying  wholly  on  such  warranty 
and  guaranty;  that  it  was  not  rebuilt  as  agreed,  but  was 
fraudulently  covered  with  a  thick  coat  of  paint  to  conceal 
the  rust  and  worn  condition ;  that  it  was  so  old,  worn  out, 
rusted,  and  dilapidated  and  out  of  repair  as  to  be  impossible 
of  use;  that  at  the  request  of  the  plaintiff  the  defendant 
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continued  to  try  to  use  the  same,  and  to  pnt  and  keep  the 
same  in  repair,  on  the  promises  of  the  plaintiff  that  it  would 
make  the  matter  right,  and  afterwards  that  it  would  pro- 
cure another  engine  for  the  defendant  as  soon  as  it  could 
get  a  suitable  one,  and  that  it  would  make  good  the  defend- 
ant's loss  of  time  and  damage  by  reason  of  such  defects;  that 
the  defendant  lost  two  thirds  of  his  time  in  consequence, 
and  did  not  do  more  than  ten  days'  work  therewith  during 
the  two  months  and  over  that  he  was  trying  the  same;  that, 
by  and  in  consequence  of  such  failure  and  breach  of  war- 
ranty, the  defendant  was  damaged  in  the  sum  of  $450.  The 
answer  also  admitted  that  the  plaintiff  took  back  such  first 
engine,  and  delivered  to  the  defendant  another,  for  which  the 
defendant  agreed  to  pay  $300  additional,  and  did  give  three 
notes  in  addition  to  the  three  already  held  by  the  plaintiff, 
all  secured  by  chattel  mortgage  on  such  second  engine  and 
machinery,  as  stated,  but  alleged  that  the  defendant  took  such 
second  engine  on  the  plaintiff's  agreement  and  warranty  that 
it  would  make  good  to  the  defendant  the  damages  he  had  sus- 
tained by  reason  of  such  failure  of  the  first  engine,  and  ' 
warranted  and  guaranteed  the  second  to  be  rebuilt,  and  to 
work  as  good  as  new,  and  to  do  the  work  of  running  the 
separator  and  corn  sheller  perfectly  and  satisfactorily;  that 
the  second  engine  failed  to  do  such  work  as  warranted  and 
guaranteed;  that,  in  addition  to  lesser  defects,  the  pump 
and  injector  of  the  engine  were  defective,  worn,  and  out  of 
order,  and  would  not  work,  and  in  consequence  thereof  the 
whole  engine  was  useless;  that  the  plaintiff  was  forthwith 
notified  of  such  defects,  and  it  agreed  to  replace  and  repair 
the  same,  but  failed ;  that,  in  pursuance  of  the  plaintiff's  re* 
quest  to  keep  trying  to  use  such  engine,  the  defendant  lost 
one  half  his  time,  and  his  custom  and  patronage,  and  was 
obliged  to  quit  work ;  and  that  in  consequence  of  such  breach 
of  warranty  of  the  second  engine  the  defendant  sustained 
damages  to  the  amount  of  $400.    The  answer  prays  judg- 
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ment  that  the  aggregate  amount  of  damages  which  the  de- 
fendant has  thus  sustained,  $850,  should  be  applied  as  an 
offset  to  the  payment  and  satisfaction  of  the  six  notes  and 
chattel  mortgage,  and  that  such  notes  be  canceled  and  sur- 
rendered, and  that  the  defendant  should  recover  from  the 
plaintiff,  in  addition,  by  way  of  damages,  $100,  together 
with  his  costs  and  disbursements  herein.  The  plaintiff,  re- 
plying, took  issue  with  the  several  allegations  of  such  coun- 
terclaiuL 

At  the  close  of  the  trial  the  jury  returned  a  special  verdict 
to  the  effect  (1)  that  there  was  a  breach  of  the  plaintiff's 
warranty  upon  the  second  engine  delivered  to  the  defend- 
ant; (2)  that  the  second  engine,  as  delivered  to  the  defend- 
ant, was  worth  $275 ;  (3)  that  the  second  engine  would  have 
been  worth,  had  it  been  as  warranted  by  the  plaintiff,  $750; 
(4)  that  the  defendant's  damages  by  virtue  of  his  loss  of 
time  and  expenses  for  repairs  in  running  the  second  engine 
were  $85.25 ;  (5)  that  the  defendant's  damages  by  reason  of 
loss  of  time  and  expenses  for  repairs  in  running  the  first  en- 
gine were  $228.     Upon  such  verdict  the  court  adjudged  and 
decreed  that  the  plaintiff  deliver  to  the  defendant  the  notes 
and  mortgage  described  in  the  complaint,  and  the   same 
were  thereby  adjudged  paid  and  canceled;  that  the  plaintiff 
return  to  the  defendant  the  property  replevied  therein;  that 
the  defendant  have  and  recover  of  the  plaintiff  the  amount 
of  $2.45,  by  which  his  damages  exceeded  the  amount  of  the 
plaintiff's  notes  at  the  time  of  the  seizure ;  that  the  defend- 
ant have  and  recover  of  the  plaintiff  bis  costs  and  disburse- 
ments herein,  taxed  at  $83.83;  that,  in  the  event  that  the 
plaintiff  shall  fail  to  return  the  property  to  the  defendant 
within  thirty  days  after  the  service  of  notice  of  the  entry 
of  this  judgment,  the  defendant  have  and  recover  of  the 
plaintiff  the  additional  sum  of  $475,  which  is  hereby  found 
and  adjudged  by  the  court,  upon  the  evidence  adduced 
herein,  to  be  the  value  of  the  said  property  at  the  time  it 
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was  seized  by  the  plaintiflf  under  the  writ  of  replevin  herein, 
together  with  $33.25,  the  interest  thereon  from  May  3, 1899, 
the  date  of  its  seizure.  From  the  judgment  so  entered,  the 
plaintiff  brings  this  appeal. 

As  indicated  in  the  statement,  the  plaintiff,  as  mortgagee, 
brought  this  action  of  replevin  by  reason  of  the  defendant's 
default  in  payment  of  a  part  of  the  purchase  price  of  the 
machinery  covered  by  the  mortgage.  The  right  to  main- 
tain such  an  action  is  undisputed.  Oage  v.  Waylandj  67 
Wis.  666;  Rice  v.  Kahn,  70  Wis.  323;  Eitt  v.  Merrimanj  72 
Wis.  483.  Of  course,  the  plaintiff's  special  interest  in  the 
property  is  limited  by  the  amount  of  the  mortgage  debt. 
Gage  v.  Allen,  84  Wis.  323. 

The  defendant,  by  way  of  counterclaim,  sought  to  extin- 
guish or  reduce  such  special  interest  by  alleging  damages 
for  the  breach  of  warranty  on  his  purchase  of  the  engine 
covered  by  the  mortgage,  and  also  damages  for  loss  of  time 
and  expenses  in  trying  to  operate  the  engine  returned  to 
the  plaintiff,  and  for  which  the  engine  covered  by  the  mort- 
gage was,  in  part,  taken  in  exchange.  Such  counterclaim 
arose  out  of  the  transaction  set  forth  in  the  complaint  as 
the  foundation  of  the  plaintiff's  claim,  and  is  connected  with 
the  subject  of  the  action,  within  the  meaning  of  the  statute, 
especially  as  the  plaintiff  is  a  nonresident.  Subd.  1,  8,  sec." 
2656,  Stats.  1898. 

The  statute  provides  that,  '^  in  an  action  of  replevin,  if  the 
property  have  not  been  delivered  to  the  plaintiff,  or  the  de- 
fendant by  his  answer  claim  a  return  thereof,  the  jury  shall 
assess  the  value  of  the  property  if  their  verdict  be  in  favor 
of  the  plaintiff,  or  if  they  find  in  favor  of  the  defendant  that 
he  is  entitled  to  a  return  thereof,  and  may  at  the  same  time 
assess  the  damages,  if  they  are  claimed  in  the  complaint  or 
answer,  which  the  prevailing  party  has  sustained  by  reason 
of  the  detention  or  tt'^king  or  withholding  such  property." 
Sec.  2859.     Hero  the  defendant,  by  his  answer,  did  claim 
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<^the  return  of  the  property  in  the  complaint  described,  and 
for  damages  for  the  wrongful  seizure  thereof."  Neverthe- 
less the  jury  failed  to  assess  the  value  of  the  property  when 
seized  in  replevin,  and  also  failed  to  find  that  the  defendant 
was  entitled  to  a  return  thereof,  or  to  assess  his  damages  for 
sQch  wrongful  seizure,  as  so  claimed  in  the  answer.  So  the 
verdict  does  not  conform  to  the  requirements  of  the  statute. 
The  value  of  the  engine  replevied,  as  found  by  the  jury,  re- 
lates to  the  time  when  it  was  delivered  to  the  defendant  by 
the  plaintiff,  and  not  to  the  time  it  was  seized  in  this  action. 
The  statute  also  provides  that  "  if  the  property  have  been 
delivered  to  the  plaintiff  and  a  defendant  claim  a  return 
thereof,  judgment  for  the  defendant  may  be  for  a  return 
of  the  property  or  the  value  thereof,  in  case  a  return  cannot 
be  had,  and  damages  for  taking  and  withholding  the  same." 
Sec.  2888.  Such  judgment  is,  of  course,  to  be  based  upon 
and  conform  to  the  ^verdict  thus  prescribed.  There  was 
nothing  in  either  of  those  sections  of  the  statute  to  preclude 
the  court  and  jury  from  determining  the  questions  of  dam- 
ages alleged  in  the  counterclaim,  and  put  in  issue  by  the 
reply.  Such  alleged  cause  of  action  for  damages  for  breach 
of  warranty  was  properly  one  triable  at  law,  and  by  a  jury. 
Up  to  the  rendition  of  the  verdict,  it  was  treated  by  the  trial 
Qouri  and  the  respective  counsel  as  an  issue  to  be  tried  by  a 
jary,  and  was  so  tried.  True,  the  prayer  of  the  answer  is 
for  equitable  relief,  as  well  as  legal  relief;  and  upon  the 
rendition  of  the  verdict  the  trial  court  assumed  full  equi- 
table jurisdiction,  and  entered  a  decree  or  judgment  as  in- 
dicated in  the  statement.  Where  a  case  involves  two  causes 
of  action,  one  legal  and  the  other  equitable,  the  latter  should, 
as  a  general  rule,  be  first  tried  by  the  court.  Harrison  v, 
Juneau  Ba/nhy  17  Wis.  340;  G%mn  v.  Madigam,^  28  Wis.  158; 
Cameron  v.  White^  74  Wis.  427. 

Counsel  for  the  plaintiff  contends,  in  effect,  that  the  tak- 
ing back  of  the  old  engine  by  the  plaintiff,  and  delivering 
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to  the  defendant  the  second  engine  in  its  place,  and  the  giv- 
ing of  the  three  additional  notes  therefor  by  the  defendant, 
as  stated,  constituted  a  complete  rescission  of  the  first  con- 
tract, so  far  as  the  first  engine  was  concerned,  and  a  com- 
plete satisfaction  of  any  breaches  of  warranty  as  to  that 
.engine.  Such  would  seem  to  be  the  inference,  were  it  not 
for  the  fact  that  there  is  evidence  on  the  part  of  the  defend- 
ant tending  to  prove  that  in  making  such  deal  he  expressly 
reserved  the  right  to  recover  damages  under  the  warranty 
of  that  engine  for  loss  of  time  and  expenses  in  trying  to 
make  that  engine  work,  and  that  the  plaintiff's  agent  with 
whom  such  new  deal  was  perfected  expressly  agreed  that 
the  plaintiff  would  settle  with  the  defendant  for  such  dam- 
N^ges  when  his  notes  became  due.  It  is  claimed  that  the 
agent  had  no  authority  to  bind  the  plaintiff  in  that  respect. 
But  he  was  the  plaintiff's  agent  for  the  purpose  of  closing 
the  deal,  and  it  is  not  made  to  appeac  that  he  did  not  have 
such  authority.  Certainly  the  plaintiff  cannot  ratify  the 
transaction  so  far  as  to  retain  the  three  additional  notes  and 
mortgage  and  the  old  engine,  and  at  the  same  time  repudi- 
ate it  as  to  such  reservation  of  right  to  such  damages. 

Error  is  assigned  because  the  court  allowed  the  defendant 
to  recover  damages  for  the  loss  of  time  and  expenses  in  try- 
ing to  make  the  first  engine  work, —  especially  for  the 
length  of  time  indicated.  But  it  is  alleged  in  the  answer, 
in  effect,  that  by  the  request  of  the  plaintiff  the  defendant 
continued  to  try  to  use  that  engine,  and  to  put  and  keep 
the  same  in  repair,  and  that  he  did  so  upon  the  plaintiff's 
promise  to  make  the  matter  right  and  make  good  such  loss 
of  time  and  damage.  There  appears  to  be  some  evidence 
to  prove  such  allegations.  The  same  is  true,  to  a  certain 
extent,  as  to  the  second  engine.  Undoubtedly,  it  is  compe- 
tent to  allege  and  prove  special  damages  arising  directly 
out  of  special  circumstances.  C.  Aultmcm  dk  Co.  v.  Casey 
68  Wis.  612.    The  general  rule  as  to  the  measure  of  dam- 
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ages  in  such  cases  is  well  understood.  J,  L  Case  P.  Works 
V.  NiUs  <&  Scote  Go.  90  Wis.  590,  608;  Pamj  Mfg.  Co.  v. 
Tdbin,  106  Wis.  290.  We  are  forced  to  the  conclusion  that 
there  was  a  mistrial  in  this  case. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  triaL 


Bbll,  Appellant,  ts.  Gund,  Bespondent. 

AprU  9 -^  April  so,  IdOt 

Mcuter  arid  tertxint:  Contract  of  ^employment:  Consent  to  discharge: 

Evidence. 

L  Where  a  servant,  employed  for  a  definite  term,  consents  to  the  ter- 
mination of  his  relations  with  his  employer  when  he  is  discharged, 
he  cannot  recover  wages  for  the  balance  of  his  term. 

2L  In  an  action  by  a  servant,  who  claimed  to  have  been  wrongfully 
discharged  before  the  expiration  of  his  term  of  employment,  to 
recover  for  wages  which  accrued  after  the  discharge,  the  evi- 
dence —  stated  in  the  opinion  —  is  held  to  sustain  a  finding  of  the 
jury  that  such  termination  was  by  the  consent  of  both  partiea 

S.  In  such  a  case,  letters  of  the  servant,  written  after  his  discharge  but 
before  the  expiration  of  the  term,  are  competent  as  admissions  on 
his  part,  so  far  as  they  are  inconsistent  with  his  claim  that  he  was 
discharged  against  his  will 

Appeal  from  a  judgment  of  the  circuit  court  for  Bayfield 
coiinty:  John  K.  Parish,  Circuit  Judge.     Affirmed. 

Action  to  recover  on  a  contract  of  hiring.  Plaintiff 
claimed  he  was  employed  by  defendant's  general  manager 
of  a  sawmill  business  at  Iron  Eiver,  Wisconsin,  as  book- 
keeper in  such  business  for  three  years,  from  November  20, 
1894,  at  $1,000  for  the  first  year  and  $1,200  per  year  there- 
after; that  he  commenced  work  under  such  contract  and 
continued  till  August  1, 189B,  when  he  was  discharged  with- 
out his  consent;  that  he  was  able  to  earn,  during  the  rest  of 
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his  term  of  employment,  but  $649.66,  leading  $1,177.68  as 
the  balance  which  he  could  have  earned  but  for  such  dis- 
charge. The  action  was  to  recover  that  sum  on  the  facts 
stat^. 

Defendant  denied  that  his  general  manager  had  author- 
ity to  hire  plainti£F  for  three  years,  admitted  that  plaintiff 
was  hired  for  a  time  as  bookkeeper,  and  that  he  served  in 
that  capacity  from  November  20, 1894,  till  he  was  discharged, 
August  1,  1896,  and  alleged  that  he  left  such  employ  vol- 
untarily, and  that  he  was  paid  in  fall  for  services  actually 
rendered  and  a  consideration  in  settlement  of  his  claims 
under  his  alleged  contract. 

The  jury  found  specially  that  defendant's  agent,  pretend- 
ing to  have  authority  so  to  do,  engaged  plaintiff  as  book- 
keeper for  defendant  in  his  saw-mill  business,  for  three  years ; 
that  the  agent  did  not  have  such  authority;  that  such  want 
of  authority  was  never  waived  by  defendant;  that  plaintiff 
received  pay  for  all  services  actually  rendered  under  such 
contract,  and  that  he  voluntarily  ceased  work  August  1, 
1896. 

Judgment  was  rendered  for  defendant  and  plaintiff  ap- 
pealed. 

For  the  appellant  there  was  a  brief  by  Alvord  <&  DiUan, 
and  oral  argument  by  E.  G,  Alvord. 

For  the  respondent  there  was  a  brief  by  Bleekma/n  dk 
BloomingdaLe^  and  oral  argument  by  F,  H.  Bloomingdale. 

Marshall,  J.  Several  questions  are  discussed  in  the  brief 
of  appellant's  counsel,  and  presented  for  consideration  on 
appropriate  assignments  of  error;  but  the  conclusion  which 
has  been  reached  as  to  one  of  them  renders  the  others  im- 
material. If  plaintiff  consented  to  the  termination  of  his 
relations  with  defendant  when  he  was  discharged,  his  sub- 
sequent claim  for  wages  for  the  balance  of  his  alleged  term 
was  without  any  foundation,  even  if  it  be  a  fact  that  when 
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he  was  discharged  a  binding  contract  for  such  term  existed. 
80  if  the  finding  of  the  jury  on  that  question  cannot  be  dis- 
turbed, a  discussion  of  other  questions  is  useless. 

We  should  say  in  passing  that,  while  there  are  assign- 
ments of  error  on  rulings  on  evidence,  they  do  not  chal- 
lenge any  such  ruling  bearing  on  the  vital  question  men- 
tioned. 

Counsel  for  plaintiff  maintain  that  there  was  no  evidence 
tending  to  show  that  plaintiff  consented  to  terminate  his 
contract,  except  some  letters  written  by  him  between  June 
14,  1896,  and  August  30,  1896,  and  that  they  ought  not  to 
be  considered  because  they  were  written  after  such  termina- 
tion. There  seems  to  be  no  foundation  for  that  contention. 
True,  the  letters  were  written  after  the  occurrence  that  led 
to  the  termination  of  the  employment,  but  not  after  the  lat- 
ter event.  But  if  it  was  otherwise,  we  know  of  no  reason 
why  they  were  not  competent  as  admissions  by  plaintiff,  so 
far  as  inconsistent  with  his  claim  that  he  was  discharged 
against  his  will.  They  certainly  tended  to  show  that  he 
not  only  made  no  objection  to  such  discharge,  but  that  it 
was  with  his  entire  approval.  One  written  July  14,  1896, 
referred  to  the  circumstance  that  land  was  to  be  deeded  to 
him  by  defendant  and  that  he  was  about  to  engage  in  the 
business  of  farming  thereon.  In  a  letter  written  July  22d, 
he  stated  that  he  should  move  onto  his  land  by  August  15th. 
In  a  letter  of  July  23d,  he  again  spoke  of  his  contemplated 
farming  venture  and  asked  advice  about  obtaining  a  team. 
Other  letters  show  that  plaintiff  fully  matured  his  plans  to 
take  up  the  business  of  farming  before  he  was  discharged. 
The  mill  business  had  been  sold  and  the  need  for  plaintiff's 
services  was  about  to  cease,  when  most  of  the  letters  were 
written.  They  all  indicate  that  plaintiff  had  fully  settled 
upon  the  plan  to  go  to  farming  when  such  need  was  at  an 
end.  There  is  not  a  hint  or  a  suggestion  in  any  of  them 
that  he  had  any  right  to  demand  employment  by  defendant 
Vou  110—18 
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for  any  certain  time,  or  that  the  approaching  final  termina- 
tion of  his  employment  was  viewed  as  a  pending  violation 
of  his  rights.  In  the  letter  written.Angust  23d,  he  spoke 
of  working  on  his  land  and  of  a  contemplated  winter's  work 
thereon,  cutting  cedar  timber  and  preparing  it  for  market, 
stating  that,  though  it  would  take  him  a  couple  of  weeks  to 
get  in  fair  condition  for  that  kind  of  labor,  he  thought  he 
should  like  the  change  and  suggested  that  defendant  lend 
kindly  aid  in  finding  a  market  for  his  cedar.  In  a  letter  of 
August  16th  he  expressed  satisfaction  with  his  change  of 
vocation.  That  was  followed  by  other  letters  of  the  same 
tenor.  October  22d  he  wrote  requesting  a  check  for  the 
balance  of  his  wages,  and  stated  that  his  hopes  for  business 
in  getting  out  ties  had  been  somewhat  disappointed  and  that 
in  his  opinion  he  would  have  to  look  for  a  job  somewhere. 
Up  to  that  time,  it  seems,  the  expected  pleasure  and  profit 
of  farming  and  obtaining  an  income  from  the  cedar  on  his 
land  had  failed  to  materialize.  His  hopes  in  that  regard 
were  so  impaired  by  experience  that  he  began  to  think  the 
position  of  a  bookkeeper  preferable  to  his  new  vocation. 
Theretofore  all  the  letters  written  to  defendant  were  in  a 
very  friendly  and  cheerful  vein,  clearly  recognizing  the  fact 
that  the  relations  between  them  as  employer  and  employee 
were  at  an  end.  But  on  November  23, 1896,  the  scene  en- 
tirely shifted.  lie  then,  by  a  short  letter,  pointedly  in- 
formed defendant  that  he  should  hold  him  liable  on  the 
three-year  contract.  Defendant  testified,  in  substance,  that 
after  a  conclusion  was  reached  to  sell  the  mill  business,  he 
talked  the  matter  over  with  plaintiff,  and  that  the  latter 
then  said  he  was  sorry  to  lose  his  job,  but  had  been  think- 
ing for  some  time  that  he  would  like  to  go  farming;  that 
after  the  sale  was  made  he,  defendant,  had  a  conversation 
with  plaintiff,  when  for  the  first  time  he  was  informed  of 
the  alleged  three-year  contract;  that  plaintiff  was  then  un- 
able to,  or  at  least  did  not,  produce  the  contract;  that  de* 
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fendant  notified  him  that  he  was  ignorant  of  any  such 
contract  and  would  not  recognize  it  as  his  if  it  existed ;  that 
the  result  of  the  dispute,  and  of  plaintiff's  desire  to  become 
the  owner  of  lands  owned  by  defendant,  for  a  farm,  was 
that  a  full  settlement  was  arrived  at  by  the  terms  of  which 
plaintiff  agreed  to  release  ail  claims  against  defendant  and 
the  John  Gund  Lumber  Company,  particularly  all  claims 
under  the  alleged  three-year  contract,  and  defendant  agreed 
that  plaintiff  should  have  six  forties  of  land ;  that  his  serv- 
ices should  not  terminate  till  August  1, 1896;  that  he  should 
have,  in  addition  to  wages,  $150^  and  interest  for  three  years 
on  the  deferred  payments  upon  the  land;  and  that  the  set- 
tlement was  fully  carried  out.  Plaintiff  admitted  that  a 
conversation  occurred  at  the  time  stated  by  defendant  but 
denied  any  settlement  of  his  claim  under  the  three-year  con- 
tract. He,  admitted  payment  of  the  extra  $150,  but  claimed 
that  such  payment  was  for  extra  services.  There  was  con- 
siderable other  evidence  on  the  subject.  A  particular  ref- 
erence, to  it  would  not  materially  change  the  situation 
exhibited  by  what  has  been  said.  The  letters  written  by 
plaintiff,  standing  alone,  certainly  indicate  that  he  left  de- 
fendant's employ  without  objection.  If  the  testimony  of 
defendant  is  true  —  and  no  reason  is  perceived  why  the  jury 
could  not  reasonably  have  so  concluded  —  then  the  termi- 
nation of  the  employment  was  by  consent  of  both  parties. 
Taking  all  the  evidence  together  there  is  no  room  for  rea- 
sonable controversy  but  that  the  question  of  whether  there 
is  credible  evidence  to  support  the  findings  of  the  jury  must 
be  answered  in  the  affirmative.  That  requires  an  affirmance 
of  the  judgment  appealed  from. 

By  the  Court — The  judgment  is  affirmed. 
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Boutin  and  others,  Eespoudents,  vs.  Etsell,  Appellant. 

April  9-^  April  SO,  190JU 

Appeal:  Pleading:  Action,  at  law  or  in  equity  f  Sureties:  Contribution: 
Attomey'8  fees:  Evidence:  Insolvency  of  principal:  Practice:  As- 
signment  of  judgment 

1.  Where  a  complaint  states  a  plain  cause  of  action  at  law,  and  was  so 

treated  bj  the  parties  on  the  trial,  it  will  be  so  considered  on  appeal. 

2.  Where  there  were  eleven  sureties  on  the  bond  of  a  defaulting  treas- 

urer, and  four  of  them  effected  a  compromise  of  a  judgment  on  the 
bond  against  all,  and  settled  with  the  county  by  paying  a  less  sum 
than  the  face  of  the  judgment,  they  can  compel  a  co-surety  who 
is  solvent  and  within  this  state  to  contribute  his  proportionate 
share  of  the  amount  paid  in  settlement,  although  the  paying  sure- 
ties had  paid  no  more  than  their  proportionate  share  of  the  orig- 
inal judgment. 

SL  The  recovery  in  such  case  may  include  the  proportionate  part  of 
reasonable  attorney's  fees  and  expenses,  prudently  incurred  by 
the  plaintiffs  for  the  common  benefit  of  all  the  sureties.  Shepard 
V,  Pebbles,  88  Wis.  874,  distinguished  and  limited. 

4  The  finding  of  a  jury  will  be  sustained  where  there  is  at  least  some 
evidence  to  support  the  conclusion  reached,  and  counsel  do  not 
deem  the  point  of  sufiioient  importance  to  point  out  its  weakness. 

6i  In  an  action  at  law  by  sureties  to  compel  contribution  by  a  co-surety, 
no  evidence  nor  finding  as  to  the  insolvency  of  the  principal  is  nec- 
essary.   Such  fact  need  neither  be  averred  nor  proved. 

0.  The  fact  that  the  sureties  on  a  defaulting  county  treasurer's  bond 
settled  with  the  county,  and  took  an  assignment  instead  of  a  satis- 
faction of  the  judgment,  does  not  prejudice  a  co-surety  sued  for 
contribution,  there  being  no  attempt  to  recover  the  face  of  the 
judgment,  but  only  such  sum  as  the  plaintiffs  paid  to  settle  the 
claim. 

7.  Where  sureties  who  have  paid  the  judgment  and  the  judgment  cred- 
itor so  agree,  the  judgment  may  be  kept  alive  by  assignment  to 
the  paying  sureties,  and  a  co-surety  compelled  to  contribute  his 
proportionate  share  of  the  amount  actually  paid. 

Appeal  from  judgment  of  the  circuit  court  for  Bayfield 
county :  John  K.  Pakish,  Circuit  Judge.    Affi/rmed. 
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One  Alonzo  Knight  was  elected  county  treasurer  of  Bay- 
field county  for  the  term  commencing  January,  1899.  He 
executed  a  bond,  with  the  plaintiffs,  defendant,  and  others 
as  sureties,  to  the  county,  and  entered  upon  the  discharge  of 
his  duties.  During  his  terra,  Knight  became  a  defaulter, 
and  thereafter  an  action  was  commenced  on  his  bond  against 
his  sureties.  Service  was  made. on  seven  of  the  sureties, 
including  the  plaintiffs  herein.  Four,  including  the  defend- 
ant, were  not  found,  and  did  not  appear.  The  others  in- 
terposed a  defense  in  good  faith,  and  employed  counsel. 
Judgment  was  docketed  against  them  February  1,  1897,  for 
$6,673.62.  Afterwards  the  plaintiffs  in  this  action  secured 
a  compromise  with  the  county,  and  paid  $2,000  and  took  an 
assignment  of  the  judgment.  They  also  paid  over  $388.50 
for  counsel  fees  and  expenses  in  defending  the  action  and 
securing  the  compromise.  They  bring  this  action  against 
the  defendant  to  compel  him  to  pay  one  fifth  of  the  amount 
so  paid  by  them  upon  the  compromise,  and  for  counsel  fees 
and  expenses,  claiming  that  the  other  sureties  are  either 
without  the  state  or  insolvent.  The  foregoing  facts  appear 
in  the  complaint.  For  answer,  the  defendant  admitted  the 
execution  of  the  bond,  the  commencement  of  suit,  the  judg- 
ment and  compromise  as  stated,  and  denied  the  other  alle- 
gations. He  also  set  up  that  two  of  the  sureties,  Nourse 
and  McCamis,  were  dead,  and  had  personal  representatives 
within  Bayfield  county.  The  case  was  tried  by  the  court 
with  a  jury.  After  the  evidence  was  in,  the  parties  stipu- 
lated that  the  only  question  that  would  be  submitted  to  the 
jury  was  as  to  the  alleged  insolvency  of  the  sureties,  and  of 
the  estates  of  those  shown  to  be  dead;  the  other  questions 
to  be  determined  by  the  court.  By  a  special  verdict,  the 
jury  found  the  issue  of  insolvency  as  claimed  by  plaintiffs. 
The  court  made  findings  for  plaintiffs,  and  directed  judg- 
ment for  plaintiffs  for  $477.70,  and  interest  from  December 
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10, 1897.  From  this  judgment  the  defendant  takes  this  ap- 
peal. 

J.  J.  MvLes^  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Scmbom^  Olea- 
son  (&  Sleight^  and  oral  argument  by  JE,  F.  Gl^ason. 

Babdeen,  J.  A  number  of  objections  to  the  validity  of 
the  judgment  are  raised  by  defendant,  which  will  be  con- 
sidered as  presented: 

1.  He  first  raises  the  question  whether  this  is  an  action  at 
law  or  in  equity.  The  complaint  states  a  plain  cause  of  ac- 
tion at  law.  It  was  so  treated  by  the  parties  on  the  trial, 
and  will  so  be  considered  here. 

2.  Next  it  is  claimed  that  there  were  eleven  sureties,  and 
the  facts  show  that  plaintiffs  have  not  paid  more  than  their 
proportionate  share  of  the  original  judgment.  This  conten- 
tion ignores  the  fact  of  the  compromise.  The  ultimate  lia- 
bility of  all  the  sureties  to  the  county  was  fixed  at  $2,000, 
which  was  paid  by  the  four  plaintiffs.  The  compromise  was 
one  which  resulted  to  the  benefit  of  all  the  sureties,  and,  for 
the  purposes  of  this  action,  must  be  considered  as  the  basis 
of  individual  liability.  The  liability  of  a  surety  to  contrib- 
ute to  one  who  has  paid  more  than  his  share  of  the  common 
debt  is  one  that  is  now  recognized  and  enforced  both  at  law 
and  in  equity.  It  rests  upon  equitable  grounds,  and  appeals 
to  the  conscience  of  the  judge  and  the  chancellor  alike.  The 
time  was  that  the  paying  surety  in  an  action  could  only  re- 
cover from  his  co-surety  an  aliquot  part  of  the  whole  debt; 
regard  being  had  to  the  number  of  sureties,  and  without  re- 
gard to  the  insolvency  or  nonresidence  of  any  of  them.  The 
considerations  before  mentioned  induced  a  modification  of 
this  rule,  so  that  it  may  be  said  to  be  established  law  in  this 
state,  as  well  as  others,  that,  when  one  surety  has  paid  the 
whole  debt,  he  may  compel  contribution  from  such  of  his 
co-sureties  as  are  solvent  and  within  the  state.    Smith  v. 
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Maaon^  44  Neb.  610;  Stdlkoortih  v.  Predavy  34  Ala.  505; 
Werbom?8  AdrrCr  v,  Katm^  93  Ala.  201 ;  Fav/rot  v.  Oatea^  86 
Wis.  569;  EardeU  v.  Carroll,  90  Wis.  350. 

3.  Another  objection  is  that  no  recovery  should  have  been 
allowed  for  attorney's  fees  paid  in  defense  of  the  suit  and 
securing  a  compromise.  There  is  no  claim  that  such  fees 
are  unreasonable,  or  that  they  were  imprudently  incurred, 
or  that  they  were  not  incurred  for  the  common  benefit.  On 
the  contrary,  it  sufSciently  appears  that  the  plaintiffs  acted 
as  prudent  men  would  have  acted  under  the  circumstances, 
and  that  such  action  resulted  in  a  substantial  benefit  to  all 
of  the  sureties.  The  following  authorities  justify  the  allow- 
ance of  such  fees  and  expenses :  Baclma  v.  Coyney  45  Mich. 
584;  Marsh  v.  na/rrington,  18  Vt.  150;  Fletcher  v.  Jackson, 
23  Yt.  581;  Choss  v.  Dams,  87  Tenn.  226;  4  Am.  &  Eng. 
Ency.  of  Law,  3,  and  note;  1  Brandt,  Suretyship  &  G. 
§  283.  We  are  referred  to  the  case  of  SJiepard  v,  PebUes, 
38  Wis.  374,  as  sustaining  the  defendant's  contention.  It 
was  a  case  for  contribution,  and  the  writer  of  the  opinion 
makes  use  of  the  following  language: 

"  But  we  do  not  understand  that  the  riffht  to  contribution 
extended  to  the  costs  incurred  by  the  plaintiff,  or  paid  by 
him,  in  the  action  brought  in  the  circuit  court.  It  does  not 
appear  that  the  defendant  authorized  the  payment  of  those 
costs,  or  agreed  in  any  wav  to  be  liable  for  his  share  of 
them,  and  there  is  no  special  count  in  the  complaint  which 
would  warrant  any  evidence  to  show  that  he  was  responsi- 
ble for  them." 

There  are,  no  doubt,  cases  when  the  expense  incurred  by 

a  surety  should  not  be  allowed,  and  possibly  the  situation 

was  such  in  the  case  referred  to  as  to  justify  that  conclusion. 

An  inspection  of  the  case  and  briefs  on  file,  and  of  the  facts 

stated  in  the  opinion,  fails  to  disclose  the  exact  ground  of 

the  decision,  any  further  than  is  disclosed  by  the  language 

nsed.     If  the  decision  is  made  to  rest  upon  the  fact  that  no 

foundation  for  the  recovery  was  laid  in  the  complaint,  there 
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is  seeming  justification  for  it.  Otherwise,  it  would  seem  to 
stand  upon  dubious  ground.  Since  the  decision  in  Faurot 
V.  Gates,  supra,  there  is  no  good  reason  for  saying  that,  in 
actions  of  this  kind,  reasonable  attorney's  fees,  prudently 
incurred  for  the  common  benefit  of  the  sureties,  may  not  be 
recovered. 

4.  Another  objection,  somewhat  feebly  suggested,  is  that 
the  evidence  does  not  sustain  the  jury's  finding  as  to  the  in- 
solvency of  the  estates  of  several  of  the  deceased  sureties. 
The  evidence  is  not  referred  to  or  discussed  by  counsel. 
There  is  at  least  some  evidence  in  the  record  to  support  the 
conclusion  reached,  and,  counsel  not  deeming  the  point  of 
sufficient  importance  to  point  out  its  weakness,  we  shall  bold 
it  sufficient. 

5.  The  last  objection  urged  is  that  there  was  no  evidence 
that  Alonzo  Knight,  the  principal  on  the  bond,  was  insolv- 
ent. A  complete  answer  to  this  position  is  that,  this  being 
an  action  at  law,  no  such  evidence  or  finding  was  necessary. 
Thus,  it  is  said  in  1  Brandt,  Suretyship  &  G.  §  290:  "  In  an 
action  at  law  by  a  surety  against  his  co-surety  for  contribu- 
tion, the  weight  of  authority  seems  to  be  that  the  insolvency 
of  the  principal  need  not  be  averred  or  proved."  See,  also, 
to  the  same  effect.  Smith  v,  Masan,  44  Neb.  610;  Goodall  v. 
Wentworth,  20  Me.  322;  Jiankin  v.  OoUins,  50  Ind.  158;  Sloo 
V.  Pool,  15  111.  47.  The  fact  that  the  plaintiffs  took  an  as- 
signment instead  of  a  satisfaction  of  the  judgment  does  not 
prejudice  the  defendant.  They  are  not  seeking  to  enforce 
the  face  of  the  judgment,  but  only  such  sum  as  they  paid 
to  settle  the  claim.  Sees.  3021-3024,  Stats.  1898,  recognize 
the  right  of  the  sureties  to  ksep  the  judgment  alive,  and  we 
see  no  reason  why  it  may  not  be  done  by  assignment,  if  the 
parties  so  agree.  See  German  Am.  S.  Bank  v.  Fritz,  68 
Wis.  390. 

By  the  Court. —  The  judgment  is  affirmed. 
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Dttfub,  Appellant,  vs.  Paitlson  and  another,   imp.,  Ee- 

spondents. 

April  9— April  SO,  190L 

Logs  and  timber:  Liens:  Assignment:  Payment:  Partnership:  Practice: 

Judgment:  Appeal:  Case:  Briefs:  Costs, 

L  The  mere  fact  that  one  is  a  partner  in  a  firm  owning  a  part  of  logs 
driven  under  a  "pooling  ■  *  arrangement  between  the  owners  thereof, 
does  not  prevent  him  from  purchasing  lienable  claims  in  his.  own 
behalf,  and  enforcing  them  against  the  logs  driven,  and  such  pur- 
chase does  not  constitute  payment  nor  extinguish  the  liens. 

2,  Where  part  of  the  defendants  were  in  default,  a  general  judgment 
dismissing  the  complaint  will  be  reversed  on  appeal,  as  no  judg- 
ment could  properly  be  rendered  in  favor  of  such  defaulting  de- 
fendants. 

&  A  "case**  which  contains  neither  pleadings,  verdict,  charge,  excep- 
tions, nor  evidence,  except  selections  from  the  testimony  of  cer- 
tain witnesses  printed  either  as  partisan  statements  or  incomplete 
and  misleading  quotations,  does  not  comply  with  Supreme  Court 
Rule  VIII,  requiring  so  much  of  the  record  to  be  printed  as  shall  be 
necessary  to  a  full  iinderstanding  of  the  question  presented  for  re- 
view; and  no  costs  can  be  taxed  for  printing  it 

4  Under  Supreme  Court  Rule  XXVII  no  costs  will  be  allowed  for 
printing  a  brief  containing  language  disrespectful  to  the  trial 
court 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  Frank  M.  Fish,  Judge.     Reversed, 

It  appeared  that  in  the  spring  of  1898  logs  of  various  own- 
ers became  mingled  in  the  White  river  waters;  that  such 
logs  belonged  partly  to  the  firm  of  Younker  &  Co.,  claimed 
by  the  plaintiff  to  consist  of  John  Younker  and  C.  Dufur, 
mother  of  the  plaintiff,  marked  "  W.  B.";  other  logs  to  the 
firm  of  Peterson  &  Paulson,  marked  "  K.  M."  and  "  B.  E. 
P." ;  other  logs  belonging  to  John  F.  Johnson,  marked  "  Baby 
Foot " ;  other  logs  of  Wilkinson  &  Co.,  marked  "  A.  M." ; 
that,  after  such  commingling,  all  of  the  above-named  owners 
entered  into  an  agreement  on  June  9,  1898,  called  a  "  pool- 
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ing"  arrangement,  whereby  they  authorized  J.  H.  Tounker 
and  one  Charles  Crogster  to  manage  the  drive  for  all  of  them^ 
they  agreeing  to  contribute  proportionately  to  their  quantity 
of  logs.  Crogster  shortly  dropped  out,  and  Tounker  super- 
intended the  drive,  and  to  that  end  employed  one  Belknap,, 
who  issued  time  checks,  of  which  forty-nine  aggregating^ 
$797.09,  claimed  to  have  been  purchased  by  the  plaintiff  in 
his  personal  capacity,  are  the  subject  of  this  suit.  Plaintiff 
filed  a  petition  for  lien  to  enforce  the  whole  of  said  tim& 
checks  against  only  two  of  the  four  ownerships  of  logs^ 
namely,  the  Peterson  &  Paulson  and  the  John  F.  Johnson. 
He  afterwards  commenced  this  suit  to  enforce  such  lien^ 
stating  a  separate  cause  of  action  upon  each  of  said  forty* 
nine  time  checks,  and  joining  as  defendants  a  firm  of  Fossen 
&  Co.,  who,  by  contract,  were  under  obligation  to  drive  the^ 
Peterson  &  Paulson  logs. 

All  of  the  defendants  except  Peterson  and  Paulson  suffered 
default.  They  interposed  answer,  wherein  they  first  set  up 
a  plea  in  abatement,  alleging  that  the  plaintiff,  Dufur^  wa» 
a  copartner  with  John  H.  Younker  at  the  times  mentioned 
in  the  complaint,  '^  and  that  said  plaintiff  was  such  copart- 
ner and  jointly  interested  with  the  said  J.  H.  Younker  in 
the  ownership  of  the  logs  marked  *W.  B.,'  which  were  a 
part  of  the  logs  upon  which  the  work  described  in  the  com- 
plaint herein  was  performed,  for  which  work  the  time  checks 
described  in  the  complaint  were  issued;  and  that  said  J.  H. 
Younker  is  a  necessary  party  to  this  action."  The  answer 
further  proceeds  with  defensive  matter,  charging  that  other 
parties  than  the  defendants  were  liable  and  their  logs  re- 
sponsible proportionately  for  these  time  checks,  alleging  that 
the  defendants  Peterson  &  Paulson  had  fully  paid  their 
share  for  the  driving,  and  alleging  that  Dufur^  instead  ol 
buying  said  time  checks,  had  taken  up  and  paid  them  od 
behalf  of  the  said  copartnership  of  Younker  and  J[>t{fwr,  and 
that  they  were  extinguished;  also  setting  up  as  counterclaim 
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an  alleged  indebtedness  of  Younker  &  Co.  to  them.  Said 
defendants  also  tendered  $75  in  f nil  of  any  liability  by  them 
npon  the  cause  of  action  set  out  in  the  complaint,  and  sub- 
sequently deposited  the  $75  in  court,  where  it  was  at  the 
time  of  rendition  of  judgment. 

Upon  the  trial,  evidence  was  given  upon  the  various  issues, 
and  at  the  close  of  the  evidence  both  parties  moved  for  a 
direction  of  verdict.  There  was  argued  the  question  of  law 
as  to  the  right  of  the  plaintiff  to  buy  in  time  checks,  and 
discriminate  among  the  several  parties  liable  therefor  by 
releasing  the  logs  of  some  and  attempting  to  enforce  the 
whole  against  the  logs  of  only  a  part;  whereupon  the  court 
announced  that  he  would  take  a  special  verdict  on  the  plea 
in  abatement  anyhow,  inquired  of  counsel  if  there  was  any 
other  issue  of  fact  they  would  like  to  have  submitted,  and 
thereupon  submitted  to  the  jury  the  following  question  by 
way  of  special  verdict:  "Was  the  plaintiff,  John  F.  Dufur^ 
a  partner  in  the  firm  of  John  H.  Younker  &  Co.  at  the  dates 
and  times  mentioned  in  the  complaint?"  which  was  an- 
swered in  the  affirmative.  The  court  charged  the  jury,  to 
which  charge  some  exceptions  were  taken  by  the  plaintiff; 
but  neither  the  charge  nor  the  exceptions  are  embodied  or 
identified  in  the  bill  of  exceptions.  Thereupon  motions  for 
judgment  notwithstanding  the  verdict  and  for  new  trial 
were  overruled,  and  judgment  dismissing  the  complaint  was 
entered,  apparently  upon  the  plea  in  abatement,  from  which 
judgment  the  plaintiff  appeals. 

John  F,  Dufuvj  appellant,  in  person. 

For  the  respondents  there  was  a  brief  by  Sariborn^  Glea- 
son  (&  Sleightj  and  oral  argument  by  Hichard  Sleighi, 

DoDGB,  J.  The  trial  below  seems  wholly  inconclusive  upon 
any  of  the  issues  joined.  Upon  the  merits  ho  determination 
either  by  court  or  jury  seems  to  have  been  made  as  to  any 
issue  of  fact.    Upon  the  plea  in  abatement  a  question  was 
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answered  by  the  jury,  but  that  question  and  answer  have  no 
relevancy  to  the  maintenance  of  that  plea.  Plaintiflf  may 
have  been  a  partner  with  Younker  at  all  of  the  times  men- 
tioned in  the  complaint,  as  the  jury  finds,  and  yet  have  per- 
fect right  to  maintain  this  action  for  part,  at  least,  of  tiie 
relief  sought.  Such  partnership  would  not  render  it  impos- 
sible for  him  to  purchase  and  take  assignment  of  these  time 
checks,  and  to  enforce  liens  therefor  upon  the  logs  driven. 
No  objection  could  be  made  unless  by  his  partner,  to  whom 
he  might  owe  some  fiduciary  duty.  If  the  claims  became 
plaintiff's  individual  property,  he  might  sue  thereon  alone, 
and  the  plea  in  abatement  could  not  be  sustained.  On  thi^ 
the  only  material  question, —  whether  plaintiflf  bought  the 
time  checks  individually  or  on  behalf  of  the  firm, —  no  de- 
cision was  made  below. 

While  the  verdict  was  taken  expressly  with  relation  only 
to  the  plea  in  abatement,  the  question  of  partnership  had 
some  relevancy  to  the  issue  of  payment.  Indeed,  plaintifiT's 
counsel  distinctly  conceded  that,  if  plaintiff  was  a  partner 
with  Younker,  no  recovery  could  be  had,  because  his  pur- 
chase would  then  constitute  a  payment  of  the  time  checks, 
and  would  extinguish  the  liens  securing  them.  We  need  not 
consider  whether  even  the  firm  owning  part  of  these  pool 
logs  might  not  so  purchase  lienable  claims  against  them  as 
to  keep  alive  the  lien  right,  for,  as  already  stated,  an  indi- 
vidual partner  certainly  might.  We  cannot,  therefore,  agree 
with  the  concession  of  plaintiflf's  counsel,  and  hold  the  mere 
existence  of  partnership  conclusive  against  plaintiflTs  re- 
covery. If  he  purchased  the  time  checks  individually,  it 
would  not  constitute  payment  nor  extinguish  the  lien.  Hence, 
even  if  we  apply  the  verdict  to  the  defenses  oflfered  in  bar, 
it  is  alike  inconclusive  as  upon  the  plea  in  abatement.  It  is 
not  contended,  and  could  not  be  successfully,  that  the  judg- 
ment is  supported  by  uncontradicted  evidence,  and  it  must 
be  reversed,  since  it  cannot  find  support  in  the  verdict. 


r 
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Another  very  obvious  ground  for  reversal  of  this  general 
judgment  dismissing  the  complaint  is  that  all  of  the  defend- 
ants other  than  Peterson  and  PauUon  were  in  default,  in 
effect  conceding  plaintiffs  right  to  recover.  Certainly,  no 
judgment  could  properly  have  been  rendered  in  their  favor. 

While,  apparently,  it  was  not  considered  upon  the  trial 
that  any  issues  of  fact  needed  to  be  passed  on  by  the  jury 
other  than  the  plea  in  abatement,  we  cannot  feel  justified 
in  attempting  to  direct  a  judgment  here,  even  if  we  should 
conclude,  as  appellant  asserts,  that  no  evidence  supports  the 
assertion  of  partnership.  The  proceedings  upon  the  trial, 
as  brought  before  us  even  by  the  bill  of  exceptions,  are  in- 
volved in  too  much  of  confusion  and  uncertainty  to  warrant 
such  a  step.  Brown  v.  Oriswoldy  109  Wis.  275.  In  addition 
to  this,  the  appellant  has  neglected  to  print  in  the  case  even 
that  which  the  record  does  disclose. 

2.  The  appellant  alleges  twelve  assignments  of  error,  in- 
cluding refusal  to  direct  verdict,  refusal  to  enter  judgment 
notwithstanding  verdict,  refusal  to  direct  with  reference  to 
a  tender  deposited  in  court,  giving  of  erroneous  instructions, 
and  others;  thus  necessitating  for  their  consideration  a 
complete  examination  of  the  entire  record,  including  the 
evidence.  The  record  contains  about  150  pages,  the  printed 
case  but  nineteen.  It  contains  neither  pleadings,  verdict, 
charge,  exceptions,  nor  evidence,  except  about  eight  pages 
of  disconnected  selections  from  the  testimony  of  certain 
witnesses.  On  no  single  subject  discussed  by  counsel  has 
it  been  possible  to  pass  without  going  to  the  record  itself. 
Worse  than  this,  the  matter  which  is  printed  is  either  par- 
tisan statement  or  incomplete  and  misleading  quotation. 
The  printed  case  fails  wholly  to  comply,  either  in  letter 
or  spirit,  with  Eule  YlII,  and  no  costs  can  be  taxed  there- 
for. 

A  still  more  serious  infraction  of  our  rules  and  of  profes- 
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sional  propriety  forces  our  attention.    In  appellant's  brief 

we  find  the  following: 

"Ninth.  The  court  erred  in  his  charge  to  the  jury.  The 
charge  indicated  clearly  the  feeling  of  the  court.  The  court 
said  to  the  jury:  *The  question  tor  you  to  determine  is 
whether  or  not  at  those  times  John  F.  Vvfur  was  the  *'  part- 
ner in  interest "  with  John  H.  Younker  m  the  firm  of  J.  H. 
Younker  <&  Co.'  This  is  absurd,  nonsensical,  ridiculous,  and 
prejudicial." 

Under  no  circumstances  can  such  language  with  refer- 
ence to  a  trial  court  be  either  justified  or  excused, —  certainly 
not  when  used  with  the  deliberation  attendant  upon  the 
preparation  of  a  printed  brief  for  this  court.  The  instance 
before  us  is  especially  inexcusable  in  that  the  appellant, 
who  uses  it,  has  not  brought  up  for  review  the  charge  of 
the  court  thus  characterized.  The  bill  of  exceptions  does 
not  contain  it  either  in  words  or  by  identification,  by  which 
means  only  can  we  receive  authentic  information  of  its  con- 
tents. The  disrespectful  epithets  are  therefore  gratuitous, 
and  without  even  self-interest  as  palliation.  Appellant  must 
at  least  suffer  the  penalty  of  loss  of  costs  for  printing  in 
such  cases  denounced  by  Rule  XXVII. 

By  the  Court —  Judgment  reversed,  and  cause  remanded 
for  further  proceedings  according  to  law.  No  costs  will  be 
allowed  for  printing  case  or  brief. 
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AprU  9  —  AprU  SO,  1901. 

Municipal  corporations:  General  city  charter  law:  Cities  under  special 
charters:  What  cities  may  reorganize  under  general  law:  Taxor 
turn:  Statutes:  Constitutional  law, 

L  The  general  city  charter  law  (ch.  826,  Laws  of  1889)  provided  that 
any  city  **7iow  incorporated"  under  the  laws  of  this  state  might 
adopt  said  act  in  the  manner  therein  prescribed,  but  made  no 
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provision  for  ite  adoption  by  a  city  thereafter  incorporated  under 
a  special  charter.  Sea  73^  ch.  312,  Laws  of  1898,  amendatory 
thereof,  provided  that  any  city,  *'now  organized*'  under  a  special 
charter,  might,  by  ordinance,  adopt  the  provisions  of  any  special 
chapter,  section,  or  subdivision  of  a  section  of  that  act,  in  addition 
to^  or  in  lieu  of,  the  provision  of  its  special  charter,  and  that  when 
4B0  adopted  such  ordinance  should  operate  to  that  extent  as  an 
amendment  of  such  special  charter,  but  that  no  city  should  be 
deemed  to  have  surrendered  its  special  charter  and  become  organ- 
ized under  such  act  until  it  should  have  adopted  all  its  provisions 
in  f ulL  Held,  that  a  city  organized  in  1891  under  a  special  charter 
had  the  power  to  adopt  the  general  city  charter  law  in  1896,  and 
that  after  it  had  taken  such  action  taxes  levied  in  excess  of  the 
amount  authorized  by  said  law  were  invalid. 

'2,  The  provision  of  the  general  city  charter  law  (sea  925— 142a,  Stats. 
1898)  limiting  the  amount  which  cities  operating  thereunder  may 
raise  by  taxation  in  any  one  year  is  not  void  for  uncertainty. 

•3l  The  restriction  on  taxation  contained  in  said  sea  925-^142a,  Stats. 
1898,  must  be  deemed  to  have  been  made  pursuant  to  the  mandate 
of  sea  8,  art  XI,  Const.,  empowering  the  legislature,  and  charging 
it  with  the  duty,  to  provide  for  the  organization  of  cities  and  in- 
corporated villages  and  to  restrict  their  power  of  taxation  so  as  to 
prevent  abuses  in  assessments  and  taxation. 

{4.  Whether  such  provision  is  invalid  in  so  far  as  it  restricts  the  power 
of  a  city  to  levy  taxes  in  excess  of  three  per  cent  to  pay  debts  con- 
tracted prior  to  its  adoption  of  the  general  charter  law,  not  de- 
cided.] 

{5.  Whether  the  question  as  to  the  violation  of  such  restriction  can  be 
raised  by  a  taxpayer,  or  whether  it  can  only  be  properly  raised  by 
a  bondholder,  not  decided.] 

APPEA.L  from  a  judgment  of  the  circuit  court  for  Lincoln 
<x)unty:  W.  0.  Silvbethorn,  Circuit  Judge.    Affirmed. 

For  the  appellants  the  cause  was  submitted  on  the  briefs 
of  Ourtisy  JSeidj  Smith  <&  Curtis j  Siud  for  the  respondent  on 
that  of  John  JBames. 

Appellants  contended,  inter  alia^  that  the  city  of  Toma- 
hawk had  no  power  to  adopt  the  general  city  charter  law, 
and  consequently  was  not  subject  to  the  limitation  therein 
oontained  on  the  power  of  taxation.  16  Am.  &  Eng.  Ency. 
of  Law,  920;  19  id.  394;  Clark  v.  Lord,  20  Kan.  396;  Pike 


288  SUPEEME  COUET  OF  WISCONSIN.         [IIO 

Somo  Lumber  Co.  vs.  Lincoln  County. 

V,  Kennedy y  15  Oreg.  420;  Wdch  v.  Wilcox^  101  Mass.  162; 
Qumn  V.  Hardenbrook^  54  N.  Y.  83 ;  Howard  v.  Mansjiddy 
30  Wis.  75;  AU'y  Oen.  v.  Eau  Clcdre,  37  Wis.  400;  KuUv. 
a  (6  N.  W.  B,  Co.  101  Wis.  48;  Wentworthv.  Racine  Co. 
99  Wis.  30;  Cooley,  Const.  Lim.  (5th  ed.),  139,  240,  253,  255; 
Slinger  v.  Henneman^  38  Wis.  509,  510;  Byan  v,  Outagamie 
Co.  80  Wis.  337;  Tiedeman,  Mun.  Corp.  §  88;  Laver  v.  Mc- 
GUcUiny  28  Wis.  364;  Baker  v.  State,  69  Wis.  32,  37;  In  re 
Burke,  76  Wis.  357;  Quint  v.  Merrill,  105  Wis.  407;  Eer- 
mam,  v.  Oconto,  100  Wis.  392.  The  limitation  in  sec.  925— 
142a,  Stats.  1898,  is  void  for  uncertainty  and  is  also  unconstita- 
tional.  Oconto  W.  S.  Co.  v.  Oconto,  105  Wis.  86;  (7.  S,  v.  New 
Orleaaia,  98  TJ.  S.  381 ;  sec.  9,  art.  I,  and  sec.  1,  art.  XIV,  Const. ; 
Anderton  v.  Milwaukee,  82  Wis.  279,  284;  Durkee  v.  Jdnea- 
ville,  28  Wis.  464;  Eincks  v.  Milwaukee,  46  Wis.  559;  Janes- 
ville  V.  Carpenter,  77  Wis.  303 ;  Wilder  -v.  C  &  TT.  M.  R.  Co. 
70  Mich.  382;  23  Am.  &  Eng.  Ency.  of  Law,  228;  Stale  v. 
Partlow,  49  Am.  Eep.  652;  Chaffee's  Appeal,  56  Mich.  244;  In 
re  Eendricks,  60  Kan.  796.  Assuming  that  the  city  of  Toma- 
hawk was  subject  to  the  limitation  in  sec.  925 — 142<z,  Stats. 
1898,  and  that  the  same  was  a  valid  limitation,  nevertheless 
it  had  power  to  levy  taxes  in  excess  of  that  limitation  to  pay 
debts  incurred  prior  to  the  adoption  of  the  general  charter 
by  the  city.  Cooley,  Const.  Lim.  (5th  ed.),  356;  25  Am.  & 
Eng.  Ency.  of  Law,  586;  State  ex  reL  Ea^hroiick  v.  Milwau- 
kee, 25  Wis.  122;  Brodie  v.  McCahe,  33  Ark.  690;  Second 
Ward  S.  Bank  v.  Schra7ick,  97  Wis.  250;  Peninsular  L.  <b 
C.  Works  V.  Union  O.  ib  P.  Co.  100  Wis.  488;  Eau  CI>aire 
Nat.  Bank  v.  Macauley,  101  Wis.  304;  Van  Hoffman  v. 
Quincy,  4  Wall.  535;  Murray  v.  Charleston,  96  U.  S.  432; 
Louisiana  v.  New  Orleans,  102  U.  S.  203;  Wolff  v.  New  Or- 
leans, 103  U.  S.  358;  Gunn  v.  Barry,  15  Wall.  610;  Edwards 
V.  Kearzey,  96  U.  S.  595 ;  Shapleigh  v.  San  Angela,  167  U.  S. 
646;  Heath  i&  M.  Mfg.  Co.  v.  Union  0.  dk  P.  Co.  83  Fed. 
Eep.  776. 
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Cassobay,  C.  J.  This  action  was  commenced  April  27, 
1898,  to  set  aside  the  taxes  of  1897  on  the  plaintiff's  real  es- 
tate, described — sitaated  in  the  city  of  Tomahawk  —  and  to 
restrain  the  collection  thereof.  Issue  being  joined  and  trial 
had,  the  court  found  as  matters  of  fact,  in  effect,  that  the 
city  of  Tomahawk  was  organized  under  ch.  58,  Laws  of  1891 ; 
that  in  February,  1896,  the  common  council  of  the  city 
adopted  an  ordinance  purporting  to  ordain  that  ch.  326, 
Laws  of  1889,  as  amended  by  ch.  312,  Laws  of  1893,  be 
adopted  in  lien  of  its  special  charter;  that  in  February,  1896, 
the  governor  issued  to  the  city  letters  patent  under  the 
great  seal  of  the  state,  reciting  the  facts,  defining  the  bound- 
aries of  the  city,  and  purporting  to  constitute  the  same  a 
municipal  corporation  governed  by  the  provisions  of  the 
general  charter  law  then  in  force  and  now  incorporated  in 
ch.  40a,  Stats.  1898;  that  from  and  after  such  adoption  the 
people  and  oiBcers  of  the  city  acted  pursuant  to  the  general 
charter  law;  that  the  plaintiff's  property,  described,  was 
subject  to  assessment,  and  was  assessed  iA  the  city  for  that 
year;  that  the  assessor  and  board  of  review  exercised  rea- 
sonable diligence,  and  did  not  intentionally  discriminate 
against  any  taxpayer,  nor  intentionally  omit  from  assess- 
ment any  known  taxable  property  in  making  up  the  assess- 
ment roll  for  that  year ;  that  the  total  assessed  valuation  of 
the  property  in  the  city  was  $373,674;  that  there  was  levied 
thereon  a  tax  of  five  per  cent.,  aggregating  $18,683.70,  of 
which  amount  $1,980  was  levied  to  pay  waterworks  bonds 
of  the  city,  and  interest  on  the  same,  $2,328  to  pay  railroad 
bonds  of  the  city,  and  interest  thereon,  $7,473.48  for  the 
support  of  city  schools,  $5,460.43  for  state  and  county  taxes, 
and  $1,441.79  for  general  city  purposes;  that  the  two  items 
to  pay  bonds  and  interest,  aggregating  $4,308,  were  levied 
to  pay  legal  indebtedness  of  the  city  created  and  existing 
prior  to  April  1,  1896;  that  the  plaintiff  had  not  paid  or 
tendered  the  taxes,  or  any  part  thereof,  levied  against  its 
Vol.  110—19 
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property.  And  as  conclnsions  of  law  the  court  fonndy  in 
effect,  that  the  assessment  was  valid ;  that  in  February,  1896, 
the  oity  had  power  to  adopts  and  did  legally  adopt,  as  its 
charter  the  general  city  charter  of  this  state  included  in 
ch.  S26,  Laws  of  1889,  and  subsequent  amendments ;  that 
the  limitation  on  the  power  of  taxation  contained  in  the 
general  charter  law  now  embodied  in  sec.  925 — 142a,  Stats. 
1898,  is  a  valid  limitation,  and  the  same  was  in  effect  in 
the  city  of  Tomahawk  in  the  year  1897,  and  prevented 
the  levy  in  the  city  for  all  purposes  of  any  greater  tax 
than  three  per  cent,  of  the  assessed  valuation  of  the  city; 
that  all  taxes  carried  out  against  the  plaintiff's  property  in 
excess  of  three  per  cent,  of  the  assessed  valuation  thereof 
were  levied  without  authority  in  law;  that  the  balance  of 
the  taxes  against  the  plaintiff's  property  are  valid  and  le- 
gally chargeable  to  the  same;  that  the  amount  legally 
chargeable  was  $390,  together  with  the  usual  five  per  cent, 
collector's  fees,  and  interest  on  the  total  amount  at  six  per 
cent,  per  annum  from  January  1, 1898;  that  the  plaintiff 
was  entitled  to  judgment  setting  aside  the  taxes  of  1897 
upon  its  property,  and  restraining  the  collection  thereof, 
etc.,  on  condition  that  it  pay  into  the  court,  for  the  use  and 
benefit  of  the  defendant  Lincoln  County  within  thirty  days 
from  the  filing  of  the  findings,  the  sum  of  $390,  with  five 
per  cent,  collector's  fees,  and  interest  on  the  combined  sum 
at  the  rate  of  six  per  cent,  per  annum  from  January  1, 1898; 
that  on  failure  of  the  plaintiff  to  pay  such  sum  as  required 
the  defendants  will  be  entitled  to^judgment  dismissing  the 
complaint.  From  the  judgment  entered  thereon  accord- 
ingly the  defendants  bring  this  appeal. 

1.  The  important  question  in  this  case  is  whether  the 
trial  court  was  right  in  nolding  that  the  city  of  Tomahawk 
had  power  to  adopt  the  general  charter  law  in  February, 
1896.  The  original  general  charter  law  is  ch.  326,  Laws 
of  1889.    By  the  first  section  of  that  act  the  cities  of  this 
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state  then  egnstmg  or  that  might  thereafter  be  created  un- 
der the  provisions  of  that  act  were  divided  into  three  classes, 
as  therein  stated.  The  second  and  third  sections  of  the  act 
read  as  follows : 

"  No  city  now  incorpoT(Ued  under  the  laws  of  this  state 
shall  be  aneoted  by  the  provisions  of  this  act,  unless  such 
city  shall  adopt  the  same  for  its  government  in  the  manner 
hereinafter  provided."  '^  When  tne  common  council  of  any 
city  now  incorporated^  by  a  three-fourths  vote  of  all  the 
members  thereof  shall  have  adopted  this  act  for  its  govern- 
ment, and  a  patent  shall  have  been  issued  as  hereinafter 
provided,  such  city  shall  cease  to  exist  as  a  corporation  un- 
der the  charter  and  laws  creating  such  corporation  or 
adopted  for  its  government,  and  shall  constitute  a  munici- 
pal corporation  under  this  act,  and  shall  be  governed  by  its 
provisions." 

Then,  after  prescribing  the  manner  of  such  adoption,  it  is 

provided  therein  that : 

"  Whenever  this  act  shall  be  adopted  by  a  city  now  in- 
corporated^ the  officers  of  such  city  shall  continue  in  oflBce 
.  .  .  until  their  successors  are  elected  and  qualified."    Sec.  6. 

Then,  after  prescribing  the  manner  of  incorporation  of 
cities  under  such  general  charter  act,  it  provides  for  the  issu- 
ance of  a  patent  therefor,  and,  among  other  things,  declares 
that: 

"  Any  patent  issued  and  recorded  in  the  manner  herein 
provided,  the  record  thereof  or  a  certified  copy  of  such  rec- 
ord, shall  be  conclusive  evidence  in  all  courts  and  places  of 
the  due  incorporation  of  the  city  mentioned  in  said  patent, 
and  of  all  the  facts  therein  recited."     Sec.  13. 

That  act  went  into  effect  April  12,  1889.  There  is  no 
question  but  that  the  provisions  of  the  act  mentioned  gave 
ample  authority  to  any  city  then  existing  under  a  special 
charter  to  adopt  such  general  charter,  but  it  obviously  gave 
no  such  authority  to  any  city  which  might  thereafter  be  in- 
corporated and  organized  under  a  special  charter.  This,  no 
doubt,  was  owing  to  the  fact  that  the  same  legislature  which 
passed  such  general  charter  law  also  proposed  the  constitu* 
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tional  amendment,  prohibiting  the  legislature  "  from  enacfc- 
ing  any  special  or  private  laws  .  .  .  for  incorporating 
any  city,  ...  or  to  amend  the  charter  thereof."  Subd. 
9,  sec.  31,  art  IV,  Const.;  Laws  of  1889,  p.  764.  With 
such  pending  amendment  and  the  existence  of  such  gen- 
eral charter  law,  it  was  obviously  supposed  that  no  subse- 
quent legislature  would  incorporate  any  city  by  a  special 
charter.  Nevertheless,  the  next  legislature  did  incorporate 
the  city  of  Tomahawk  by  special  charter.  Ch.  58,  Laws  of 
1891.  At  the  same  session  of  the  legislature  several  other 
cities  were  incorporated  by  special  charters,  and  the  special 
charters  of  numerous  cities  then  existing  were  in  that  year 
amended,  and  yet  the  same  legislature  agreed  to  such  pro- 
posed amendment  to  the  constitution.  Laws  of  1891,  pp.  731, 
732.  Such  proposed  amendment  was  ratified  by  the  electors 
of  the  state  in  November,  1892.  The  question  recurs  whether 
any  statute  was  subsequently  enacted  which  authorized  such 
cities  so  incorporated  by  special  charters  in  1891  to  adopt 
the  general  charter  law.  That  law  was  amended  in  many 
important  provisions  by  ch.  312,  Laws  of  1893.  The  first 
section  of  this  last-named  act  amended  the  first  section  of 
the  general  charter  law  so  that  the  cities  of  the  state  tTietk 
eodsting  or  that  might  be  created  under  the  provisions  of  that 
act  should  be  divided  into  four  classes  as  therein  stated. 
But  that  act  did  not  expressly  undertake  to  amend  the  pro- 
visions of  sees.  2  and  3  of  ch.  326,  Laws  of  1889,  above 
quoted;  nor  did  it  expressly  authorize  the  cities  incorporated 
by  special  charters  in  1891  to  adopt  such  general  charter 
law.  A  new  provision  in  that  act,  relating  to  the  payment 
of  the  proportionate  share  of  the  joint  indebtedness  of  a 
town  and  a  city  situated  therein,  is  made  applicable  to  any 
city  then  incorporated  under  a  special  charter,  and  so  jointly 
indebted.  Sec.  la,  ch.  312,  Laws  of  1893.  The  act  also 
amended  sec.  13,  ch.  326,  Laws  of  1889,  but  continues  the 
provision  of  that  section  quoted  above.    Sec.  6,  ch.  312,  Laws 
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of  1893.  Sec.  267,  ch.  826,  Laws  of  1889,  authorized  all 
cities  then  "  existing  under  any  special  law  "  to  ^^  exercise 
all  the  powers  contained  "  in  that  ^*  act  relating  to  the  issu- 
ing of  Improvement  bonds  to  pay  for  special  assessments." 
By  sec.  72,  ch.  812,  Laws  of  1893,  that  section  was  amended 
so  as  to  declare,  among  other  things,  that : 

"  Any  city  now  organized  under  a  special  charter,  may 
adopt  tne  provisions  of  any  special  chapter,  section  or  sub- 
division oi  any  section  of  this  act,  and  may  exercise  any 
power  or  franchise  hereby  conferred  upon  cities  organized 
under  this  act,  in  addition  to,  or  in  lieu  of,  the  provisions  of 
its  special  charter  and  the  powers  and  franchises  therein 
specified  by  an  ordinance  adopted  for  that  purpose  by  a 
three-fourths  vote  of  all  the  members  of  the  common  coun- 
cil elect,  and  when  adopted  as  herein  prescribed,  such  ordi- 
nance shall  operate  to  that  extent  as  an  amendment  of  such 
special  charter.  .  .  .  No  city,  however,  shall  be  deemed 
to  have  surrendered  its  special  charter  and  organized  under 
this  act  until  it  shall  have  adopted  all  of  its  provisions  in 
full,  as  hereinbefore  provided." 

Thus  the  city  of  Tomahawk,  as  well  as  any  other  city  cre- 
ated by  special  charter  in  1891,  was,  by  that  amendment,  ex- 
pressly authorized  to  adopt  "  any  special  chapter,  section  or 
subdivision  of  any  section"  of  that  act,  and  to  ^'exercise 
any  power  or  franchise  "  thereby  conferred  upon  cities  or- 
ganized thereunder.  Unless  such  express  authority  to  so 
adopt  any  portion  of  the  general  charter  law  was  regarded 
broad  enough  to  empower  any  city  then  organized  under  a 
special  charter  to  adopt  the  entire  general  charter  law,  there 
was  no  necessity  for  declaring  therein  that  no  such  city 
should  "be  deemed  to  have  surrendered  its  special  charter" 
until  it  should  have  "  adopted  all "  the  provisions  of  the  gen- 
eral charter  law.  The  implication  may  fairly  be  indulged 
that,  in  case  such  city  should  adopt  all  the  provisions  of  the 
general  charter  law,  then  it  should  thereby  "  be  deemed  to 
have  surrendered  its  special  charter."  Since  such  city  was 
expressly  authorized  to  adopt  chapter  after  chapter  until 
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the  whole  should  be  included,  there  would  seem  to  be  no 
want  of  power  to  adopt  the  whole  in  the  first  instance.  A 
grant  of  power  clearly  implied  is  just  as  effective  as  a  grant 
of  power  expressly  declared.  Any  other  construction  would 
defeat  the  object  of  the  general  charter  law  as  to  all  cities 
incorporated  by  special  charters  in  1891.  The  general  pur- 
pose of  the  enactment  is  to  be  considered  in  construing  its 
provisions.  Thus  it  has  been  held  by  the  highest  court  in 
England  that:  "Where the  main  object  and  intention  of  a 
statute  are  clear,  it  must  not  be  reduced  to  a  nullity  by  the 
draftsman's  unskilf ulness  or  ignorance  of  law,  except  in  the 
case  of  necessity,  or  the  absolute  intractability  of  the  lan- 
guage used.'*  Salmon  v.  Dunoamhe^  1 1  App.  Cas.  627.  "  Even 
penal  statutes  are  not  to  be  construed  so  strictly  as  to  defeat 
the  obvious  intention  of  the  legislature."  Manitowoc  Co.  v. 
Truman^  91  Wis.  12.  In  the  language  of  the  late  Justice 
Fibld: 

"  All  laws  should  receive  a  sensible  construction.  General 
terms  should  be  so  limited  in  their  application  as  not  to  lead 
to  injustice,  oppression,  or  an  absurd  consequence.  It  will 
always,  therefore,  be  presumed  that  the  legislature  intended 
exceptions  to  its  language  which  would  avoid  results  of 
this  character.  The  reason  of  the  law,  in  such  cases,  should 
prevail  over  its  letter."     U.  S.  v.  Kirby,  7  Wall.  486,  487. 

We  must  hold  that  the  city  had  the  power  to  adopt  the 
general  charter  law  in  1896,  and  did  so. 

2.  It  follows  that  ch.  199  of  the  Laws  of  1895,  amending 
the  general  charter  law,  as  the  same  was  amended  by  seo.  3, 
ch.  138,  Laws  of  1897,  and  now  found  in  sec.  925 — 142a  of 
the  Statutes  of  1898,  was  applicable  to  the  city  of  Toma- 
hawk in  1897,  when  the  taxes  in  question  were  levied.  In 
that  statute  it  is  provided  that: 

"A  tax  levied  for  any  one  year  for  municipal  purposes, 
together  with  the  tax  required  to  be  levied  for  state,  county, 
county  school  and  school  district  purposes,  and  for  delin- 
quent taxes  for  the  preceding  year,  snail  not  exceed  the 
amount  of  three  per  cent,  of  the  assessed  value  of  real  and 
personal  property  of  the  c\\^  in  that  year." 
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The  later  amendment  increasing  such  per  cent,  is  not 
here  involved,    Ch.  262,  Laws  of  1899. 

Connsel  for  the  defendants  contend  that  sec.  925 — 142(z 
is  unconstitutional,  and  also  void  for  uncertainty.  We  per- 
ceive no  uncertainty  in  the  language  employed.  The  con- 
stitution of  this  state  expressly  gave  to  the  legislature 
power,  and  charged  it  with  the  duty,  "  to  provide  for  the 
organization  of  cities  and  incorporated  villages,  and  to  re- 
strict their  power  of  taxation  so  as  to  prevent  abuses  in 
assessments  and  taxation."  Sec.  3,  art.  XL  Const.  The 
restriction  in  question  must  be  deemed  to  have  been  made 
pursuant  to  such  mandate.  Counsel  contends  that,  assum- 
ing that  the  city  was  subject  to  such  limitation,  and  that  the 
same  was  valid,  nevertheless  it  was  inoperative,  so  far  as  it 
restricted  the  power  of  the  city  to  levy  taxes  in  excess  of 
three  per  cent,  to  pay  debts  contracted  prior  to  the  adop- 
tion of  the  general  charter  law.  It  is  enough  to  say  that 
according  to  the  findings,  above  set  forth, —  which  are  veri- 
ties in  the  case, —  the  aggregate  amount  of  the  state  tax, 
and  the  county  tax,  and  waterworks  bonds  and  interest,  and 
railroad  bonds  and  interest  is  considerably  less  than  the 
three  per  cent,  authorized,  and  hence  the  question  suggested 
is  not  involved  in  the  case.  Whether  a  taxpayer,  as  here, 
can  properly  raise  such  question,  or  whether  it  can  only  be 
properly  raised  by  the  bondholder,  as  argued  by  counsel, 
may  be  an  important  question ;  but,  as  it  is  not  here  in- 
volved, we  decline  to  consider  it. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 
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MoIntosH|  Bespondent^  vs.  Masathon  Laitd  Coicpany,  Ap- 
pellant 

Apra  9  -^AprU  SO,  290t 

Foreign  wUla:  AuthentieoHon:  Authority  of  eooeeuior  to  convey  land: 
Construction  of  statutes:  Evidence:  Deeds:  Record  copy:  Interline^ 
ations:  Tax  deeds:  Paym/ent  of  tax:  Treasurer's  books  as  evidence: 
Redemption  from  tax, 

1.  Sea  3396,  Stata  1896  (providing  that,  when  a  will  devising  lands  in 
Wisconsin  has  been  duly  probated  in  any  other  state  or  territory,  a 
duly  authenticated  copy  of  such  will  may  be  recorded  in  the  office  of 
the  register  of  deeds  of  any  county  in  which  such  lands  are  situated, 
and  shall  then  have  the  same  effect  to  pass  title  to  such  lands  as  if 
probated  in  Wisconsin,  and  that  the  record  of  such  copy  shall  be 
presumptive  evidence  of  the  authority  of  any  person  authorized  by 
such  will  to  convey  or  dispose  of  such  lands),  and  sea  8267  (pro- 
viding that,  upon  the  filing  of  an  authenticated  copy  of  the  original 
appointment  of  a  foreign  executor  or  administrator  in  the  proper 
oounty  court,  he  may  exercise  any  power  over  the  estate,  including 
sales  or  assignments  of  the  same,  which  an  executor  or  adminis- 
trator  duly  appointed  by  the  proper  court  of  Wisconsin  can  exer- 
cise), are  independent  sections,  intended  to  cover  different  situations, 
sea  2295  covering  cases  where,  by  the  terms  of  the  will,  lands  aie 
devised  or  authority  given  to  convey,  and  sea  8267  cases  where  the 
executor  or  administrator  must  obtain  judicial  authority  to  sell  or 
convey. 

2l  If  the  papers  attached  to  the  copy  of  a  will,  which  devised  the  real 
property  of  the  testator  wherever  situate  to  S.  W.,  appointed  her 
executrix,  and  authorized  her  to  sell  said  real  estate,  show  that  the 
will  was  duly  admitted  to  probate  in  another  state,  and  are  properly 
authenticated,  the  copy  becomes  entitled  to  record  in  the  office  of 
the  proper  register  of  deeds  in  this  state  under  sea  2295,  and  when 
80  recorded  becomes  presumptive  evidence  of  the  authority  of  S.  W. 
to  convey  the  lands  of  the  testator  in  this  state. 

8L  a  duly  authenticated  copy  of  a  will  probated  in  Pennsylvania  did 
not  show  any  formal  order  or  judgment  admitting  the  will  to  pro- 
bate. A  decision  of  the  supreme  court  of  Pennsylvania,  introduced 
in  evidence,  and  the  testimony  of  a  member  of  the  Pennsylvania 
bar,  showed  that  a  formal  order  or  decree  of  pFobate  is  not  usual  in 
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that  state,  and  that  the  papers  offered  in  evidence  would  be  admitted 
in  any  court  of  Pennsylvania  as  proving  that  the  will  in  question 
was  properly  proven  and  admitted  to  probate.  Held  that,  under 
sec.  1,  art.  IV,  Const,  of  U.  S.  (providing  that  full  faith  and  credit 
shall  be  given  in  each  state  to  the  public  records  and  judicial  pro- 
ceedings of  every  other  state),  the  copy  of  the  will  was  admissible  in 
evidence  in  the  courts  of  Wisconsin. 

•4  In  an  action  to  quiet  title  plaintiff  introduced  in  evidence,  as  proof  of 
his  title  to  lands  in  section  17,  the  record  of  a  deed  which  described 
the  property  as  section  19,  with  a  small  ^7"  written  over  tbe  **0,'* 
the  original  deed  not  being  produced.  The  '*  9  **  was  not  obliterated 
nor  was  there  a  partial  erasure,  and  there  was  no  deed  or  other  paper 
in  evidence,  signed  by  the  grantor  in  the  deed  in  question,  which 
tended  to  show  that  section  17  was  intended.  Hdd,  not  sufficient 
to  prove  plaintiff's  title  to  land  in  section  17. 

^  It  being  the  duty  of  the  town  treasurer  under  sea  1095,  Stats.  1898,  to 
note  the  payment  of  the  taxes  upon  the  tax  roll,  if  paid  to  him,  and 
the  tax  roll  itself  being  made  presumptive  evidence  of  the  facts 
stated  in  it  under  sec.  4162,  a  tax  roll  produced  and  identified  by 
the  county  clerk,  on  which  appeared  opposite  the  description  of  the 
land  on  which  a  tax  deed  had  issued,  under  the  column  headed  '*  Re- 
marks,'* the  entry  ''Paid  April  15,  '64,"  is  sufficient  and  competent 
evidence  to  prove  the  payment  of  the  tax,  and  sufficient  to  defeat 
the  tax  deed  issued  thereon. 

^  Under  sea  1095,  Stats.  1898,  it  is  the  duty  of  the  town  treasurer  to 
make  a  duplicate  stub  receipt  whenever  he  receives  payment  of 
any  taxes,  and  by  sea  1096  he  is  required  to  compare  the  stub  re- 
ceipt book  with  the  tax  roll,  and  return  it  with  the  tax  roll  to  the 
county  treasurer.  Sea  1096  further  provides  that  such  stub  receipt 
b<x>k  shall  have  the  same  effect,  as  evidence,  as  the  original  receipt. 
Heldt  that  a  stub  receipt  book,  properly  produced  and  identified, 
which  showed  payment  of  taxes  for  which  a  tax  deed  had  been 
issued,  is  competent  and  sufficient  evidence  of  the  payment  of  the 
tax  and  the  invalidity  of  such  tax  deed.  Pier  v,  Prouty,  67  Wis. 
218i^  distinguished. 

7.  Where  lands  were  sold  for  taxes  in  1864,  and  tax  deeds  issued  thereon 
recorded  March  1,  1869,  entries  in  the  county  clerk's  sales  book  of 
1864,  opposite  the  descriptions  of  such  lands,  to  the  effect  that  they 
were  redeemed  June  14,  1869,  are  incompetent  evidence  to  prove 
the  redemption  of  such  lands  from  such  tax,  since  they  purported 
to  have  been  made  at  a  time  when  no  officer  was  empowered 
to  receive  redemption  money  and  when  no  redemption  could  be 
mada 
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Appeal  from  a  judgment  of  the  circuit  court  for  Mara- 
thon county:  W.  C.  Silverthorn,  Circuit  Judge.  Affirmed 
in  part;  reversed  in  part. 

This  is  an  action  brought  under  sec.  3186,  Stats.  1898,  to 
quiet  the  title  to  several  hundred  acres  of  unoccupied  land 
in  Marathon  county,  Wisconsin.  The  complaint  alleges  the 
plaintiff's  title  to  said  lands,  and  that  the  defendant  obtained 
and  recorded  a  tax  deed  thereof  in  1897,  which  is  alleged  to 
be  void  on  account  of  errors  and  irregularities  in  the  tax 
proceedings,  and  demands  judgment  vacating  and  canceling 
such  deed.  The  answer  denies  the  plaintiff's  title,  and  alleges 
the  validity  of  its  tax  deed.  Upon  the  trial  the  plaintiff 
offered  record  evidence  tending  to  show  a  chain  of  title  to 
all  of  the  lands  from  the  United  States  to  himself,  as  well 
as  evidence  showing  fatal  defects  in  the  defendant's  tax  deed. 
The  invalidity  of  the  tax  deed  was  not,  and  is  not  now,  con- 
tested, but  defendant  claimed  that  the  proof  did  not  show 
that  the  plaintiff  had  title  to  the  lands. 

In  the  plaintiff's  chain  of  title  it  appeared  that  the  title 
to  all  of  the  lands  was  at  one  time  in  one  Henry  Walton. 
In  order  to  prove  the  transfer  of  the  title  from  Walton  to 
plaintiff's  grantor,  the  plaintiff  offered  in  evidence  the  record 
of  a  deed  from  one  Sophia  Walton  as  executrix  of  the  will 
of  Henry  Walton,  deceased,  executed  March  24, 1887,  recit- 
ing the  death  of  Henry  Walton  September  15, 1886,  and  the 
subsequent  probate  of  his  will  in  Philadelphia,  with  certain 
provisions  of  said  will  purporting  to  transfer  the  title  of  said 
lands  to  Sophia  Walton,  with  the  power  to  convey  the  same. 
The  plaintiff  also  offered  in  evidence  a  certified  copy  of  the 
will  of  said  Henry  Walton,  appearing  to  have  been  executed 
by  the  testator  July  1,  1885,  the  provisions  of  which  will  it 
is  not  necessary  to  state,  except  to  say  that,  after  sundry 
bequests  of  personal  property,  the  testator's  real  and  personal 
estate  is  given  to  Sophia  Walton,  charged  with  certain  duties, 
and  she  is  given  authority  to  make,  execute,  and  deliver  suf- 
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ficient  deeds  of  said  real  estate,  and  is  appointed  exeoutriz 
of  said  will.  Attached  to  the  alleged  copy  of  the  will  were 
the  following  official  certificates: 

"  City  and  County  of  Philadelphia — ss. : 

"Register's  Office,  September  21st,  1886. 
"  Then  personaliv  appeared  U.  F.  Muzzarelli  and  F.  T. 
Austin,  the  subscribing  witnesses  to  the  foregoing  last  will 
of  Henry  Walton,  deceased,  and  on  their  solemn  oath  did 
say  that  they  were  present,  and  did  see  and  hear  Henry 
Walton,  deceased,  the  testator  therein  named,  sign,  £eaU 
publish,  and  declare  the  same  as  and  for  his  last  will  and 
testament,  and  that  at  the  doing  thereof  he  was  of  sound 
disposing  mind,  memory,  and  understanding,  to  the  best  of 
their  knowledge  and  belief. 

"  U.  F.  MUZZABELLI. 

"  F.  Y.  AuOTiN. 
"  Sworn  and  subscribed  before  me  the  above  date. 

"  Wm.  Q.  Shields, 

"  Deputy  Register. 
"  City  and  County  of  Philadelphia  —  ss. : 

"  Register's  Office,  September  21st,  1886. 
"  I  do  swear  that  as  the  executrix  of  the  foregoing  last 
will  and  testament  of  Henry  Walton,  deceased,  I  will  well 
and  truly  administer  the  goods  and  chattels,  rights  and 
credits,  of  said  deceased  according  to  law,  and  that  I  will 
diligently  and  faithfully  regard  and  truly  comply  with  the 
provisions  of  the  law  relating  to  collateral  inheritance;  that 
the  said  testator  died  on  the  15th  day  of  September*  A.  D. 
1886,  at  9:50  o'clock  p.  m. 

"Sophia  Walton, 

"  138  West  Chelton  Ave., 

"  German  town.  Pa. 
"  Sworn  and  subscribed  before  me  the  date  above  men- 
tioned, and  letters  testamentary^ranted  unto  her. 

"  Wm.  G.  Shields, 

"  Deputy  Register. 
"  Commonwealth  of  Pennsylvania,    ) 
« City  and  County  of  Philadelphia,  j  *^- 

"Register's  Office,  April  18th,  1898. 
"I,  Horatio  B.  Hackett,  register  of  wills  and  ex  officio 
clerk  of  the  orphans'  court  for  the  city  and  county  of  Phila- 
delphia, in  the  commonwealth  of  Pennsylvania,  do  hereby 
certify  the  foregoing  to  be  a  full  and  complete  copy  of  the 
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last  will  and  testament  of  Henry  Walton,  deceased,  together 
with  the  probate  thereof,  upon  which  letters  testamentary 
were  granted  unto  Sophia  Walton  on  the  21st  day  of  Sep- 
tember, A.  D.  1886;  that  I  have  compared  the  foregoing 
copies  with  the  original  instruments  of  record  in  said  office; 
and  that  the  same  are  true  copies  thereof  and  transcripts 
therefrom,  and  from  the  whole  thereof,  as  the  same  remains 
on  file  and  of  record  in  this  office. 

^'In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
official  seal  at  rhiladelphia  the  date  above. 

[Official  seal.]      "  Register  of  Wills  and  Ex  Officio  Qerk 

"  of  the  Orphans'  Court 
**  State  of  Pennsylvania,  ) 
"  Philadelphia  County,    J  ^• 

"  I,  William  B.  Hanna,  president  judge  of  the  orphans' 
court  of  Philadelphia  county,  do  certify  that  the  foregoing 
certificate  and  attestation  made  by  Horatio  B.  Hackett, 
Esq.,  register  of  wills  and  ex  officio  clerk  of  said  orphans' 
court,  whose  name  is  thereto  subscribed,  and  seal  of  his 
office  affixed,  are  in  due  form  and  made  by  the  proper  officer. 
In  testimony  whereof,  I  have  hereunto  set  my  hand  this 
18th  day  or  April,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-eight  (1898). 

"William  B.  Hanka, 

"  [L.  S.]  President  Judge. 

"  State  of  Pennsylvania,  1 
«  Philadelphia  County,    f  ^• 

"  I,  Iloratio  B.  Hackett,  Esq.,  register  of  wills  and  ex  offi- 
cio clerk  of  the  orphans'  court  of  Philadelphia  county,  do 
certify  that  the  Honorable  William  B.  Hanna,  bv  whom 
the  foregoing  attestation  was  made,  and  who  has  thereunto 
subscribed  his  name,  was  at  the  time  of  making  thereof,  and 
still  is,  president  judge  of  the  orphans'  court  of  Philadel- 
phia countv,  duly  commissioned  and  sworn,  to  all  whose 
acts,  as  such,  full  faith  and  credit  are  and  ought  to  be  given, 
as  well  in  courts  of  judicature  as  elsewhere.  In  testimony 
whereof,  I  have  hereunto  set  my  hand  and  affixed  the  seal 
of  the  said  court  this  18th  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-eight  (1898). 

"Horatio  B.  Hackett, 

[Official  seal.]        "  Register  of  Wills  and  Ex  Officio  Clerk 

"  of  the  Orphans'  Court." 
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The  plaintiff  also  introdnced  the  record  of  the  same  pa- 
pers in  the  office  of  the  register  of  deeds  of  Marathon  county^ 
showing  that  they  were  all  duly  recorded  in  said  office  De- 
cember 6, 1898.  Dae  objection  was  made  by  the  defendant 
to  all  of  this  evidence,  bat  it  was  all  received. 

As  to  one  tract  of  the  land  in  question  (being  the  "N.  E.  i 
of  the  8.  W.  i  of  section  17)  one  deed  in  the  plaintiff's  chain 
of  title  was  specifically  objected  to  because  the  record  of 
the  deed  (the  original  not  being  produced)  described  the 
land  conveyed  as  being  in  section  19;  a  small  and  faint 
figure  "  7  "  being  written  directly  above  the  figure  "  9,"  but 
the  figure  "  9  "  not  being  erased.  This  deed  was  objected, 
to  on  the  ground  that  it  did  not  cover  any  land  in  section 
17,  but  the  deed  was  received  in  evidence. 

The  defendant,  in  order  to  show  that  the  plaintiff  had  no 
title  to  a  part  of  the  lands  claimed,  offered  in  evidence  the 
record  of  three  tax  deeds  executed  to  Marathon  county: 
one  covering  the  S.  W.  J  of  section  17,  recorded  March  23, 
1868;  one  covering  the  N.  i  of  the  S.  E.  i  of  section  5, 
recorded  March  1, 1883;  and  one  covering  the  N.  W.  i  of 
section  20,  recorded  March  23, 1868.  In  order  to  meet  this 
evidence,  the  plaintiff  offered  certain  documentary  evidence 
tending  to  show  that  the  taxes  for  which  said  last-named 
deeds  were  issued  had  been  paid  and  redeemed,  the  nature 
of  which  evidence  will  appear  from  the  opinion. 

The  court  found  the  plaintiff's  title  good  to  all  of  the 
lands  claimed  and  the  defendant's  tax  deed  void,  and  or- 
dered judgment  for  the  plaintiff  on  payment  of  the  amount 
of  taxes  due  on  the  defendant's  tax  deed,  which  amount 
was  agreed  upon  and  deposited  in  court.  Upon  this  find- 
ing judgment  for  the  plaintiff,  removing  the  cloud  and 
canceling  the  tax  deed,  was  rendered,  and  the  defendant 
appeals. 

For  the  appellant  there  was  a  brief  by  Braton^  Pradt  d^ 
Oenrichj  and  oral  argument  by  ^eal  Brovm. 
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For  the  respondent  there  was  a  brief  by  Bump^  IfwrchetU 
<Sk  Bumpy  couasel,  and  oral  argument  by  JS.  L.  Bump. 

WiNSLow,  J.  The  defendant's  contentions  were  three  in 
number:  first,  that  the  alleged  will  of  Henry  Walton  was 
not  sufficiently  certified  to  show  that  it  had  ever  been  pro- 
bated, and  that  neither  it  nor  the  deed  of  the  alleged  ex- 
ecutrix was  admissible  in  evidence,  nor  sufficient,  if  admis- 
sible, to  convey  any  title;  second,  that  the  record  of  the 
deed  of  the  N.  E.  J  of  the  S.  W.  i  of  section  19  was  not  ad- 
missible in  evidence  as  a  deed  of  any  part  of  section  17,  not- 
withstanding the  appearance  of  the  figure  *'7"  immediately 
above  the  figure  "  9 ; "  and,  third,  that  the  documentary  evi- 
dence introduced  as  tending  to  show  the  payment  or  re- 
demption of  the  taxes  upon  which  the  tax  deeds  to  Marathon 
county  were  based  was  inadmissible,  and  does  not  prove  such 
payment  or  redemption. 

1.  Doubtless  the  defendant  is  correct  in  its  contention 
that  the  plaintiff  cannot  maintain  an  action  to  quiet  title 
under  sec.  3186,  Stats.  1898,  unless  he  proves  that  he  has 
legal  title  to  the  land,  or  owns  a  valid  lien  or  incumbrance 
thereon.  This  conclusion  follows  necessarily  from  the  plain 
wording  of  the  section,  which  only  grants  the  right  to  bring 
the  action  to  a  person  "  having  legal  title  to  land,"  or  "  being 
the  owner  and  holder  of  any  lien  or  incumbrance  on  land.'^ 
If,  therefore,  the  probate  of  the  alleged  will  of  Henry  Wal- 
ton was  not  sufficiently  proven  by  the  papers  offered  in  evi- 
dence, or  if  the  deed  from  the  executrix  was  not  admissible, 
the  plaintiff's  proof  of  title  failed,  and  he  cannot  recover. 
By  sec.  2295,  Stats.  1898,  it  is  provided  in  substance  that, 
when  a  will  devising  lands  in  this  state  has  been  duly  pro- 
bated in  any  other  state  or  territory,  a  duly  authenticated 
copy  of  such  will  may  be  recorded  in  the  office  of  the  regis- 
ter of  deeds  of  any  county  in  which  such  lands  are  situated, 
and  shall  then  have  the  same  effect  to  pass  title  to  such 
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lands  as  if  probated  in  this  state,  and  that  the  record  of  sach 
copy  shall  be  presumptive  evidence  of  the  authority  of  any 
person  authorized  by  such  will  to  convey  or  dispose  of  such 
lands.  In  the  case  of  WeUe^  Fargo  <&  Go.  v.  WaUh^  88  Wis. 
584,  this  section  was  construed,  and  it  was  held  that,  where 
its  terms  were  complied  with,  the  title  to  property  devised 
in  trust  by  the  foreign  will  passed  to  the  trustee.  We  are 
unable  to  see  any  defect  ip  the  logic  of  that  case,  nor  do  we 
perceive  any  reason  for  now  reviewing  it.  It  is  claimed, 
however,  that  this  section  does  not  stand  alone,  but  must  be 
•construed  with  sec.  8267,  Stats.  1898,  which  provides  that, 
upon  the  filing  of  an  authenticated  copy  of  the  original  ap- 
pointment of  a  foreign  executor  or  administrator  in  the 
<jounty  court,  he  may  exercise  any  power  over  the  estate, 
including  sales  or  assignments  of  the  same,  which  an  execu- 
tor or  administrator  duly  appointed  by  the  proper  court  of 
this  state  can  exercise.  It  is  entirely  apparent  that  the  two 
sections  named  are  independent  sections,  intended  to  cover 
different  situations.  Sec.  2295  is  intended  to  cover  cases 
where,  by  the  terms  of  the  will,  lands  are  devised,  or  au- 
thority given  to  convey,  such  as  the  case  now  before  us, 
while  sec.  8267  is  intended  to  provide  for  cases  where  the 
executor  or  administrator  must  obtain  judicial  authority  to 
sell  or  convey  lands.  The  will  in  question  here  not  only 
gave  to  Sophia  Walton  all  the  real  property  of  the  testator, 
wherever  situate,  but  also  appointed  her  as  executrix,  and 
Authorized  her  to  sell  such  real  estate  and  execute  and  de- 
liver deeds  thereof  in  fee  simple  to  the  purchasers.  The  case 
therefore  comes  clearly  within  the  provisions  of  sec.  2295, 
supra;  and  if  the  papers  attached  to  the  recorded  copy  show 
that  it  was  duly  admitted  to  probate  by  the  proper  court  of 
Pennsylvania,  and  are  duly  authenticated,  then  it  was  en- 
titled to  be  recorded  in  the  register's  office  of  Marathon 
county,  and  when  so  recorded  must  have  the  effect  provided 
•by  the  section  named. 
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There  is  no  contention  made  that  the  authentication  is  in 
any  respect  defective,  but  it  is  said  that  there  is  no  order 
or  jadgment  admitting  the  will  to  probate.  It  is  true  that 
there  does  not  appear  in  the  record  any  formal  order  ad- 
mitting the  will  to  probate,  such  as  is  usually  made  in  the 
probate  courts  of  this  state;  but  it  appears  by  a  decision  of 
the  supreme  court  of  Pennsylvania,  which  was  introduced 
in  evidence  by  the  plaintiflF  {Holliday  v.  Ward^  19  Pa.  St 
485),  as  well  as  by  the  testimony  of  a  member  of  the  Penn- 
sylvania bar,  that  a  formal  decree  of  probate  is  not  usual 
in  that  state,  and  that  the  papers  here  presented  would  be 
admitted  in  evidence  in  any  court  of  Pennsylvania  as  prov- 
ing that  the  will  was  properly  proven  and  admitted  to  pro- 
bate. Such  being  its  effect  in  the  courts  of  Pennsylvania, 
such  must  be  its  effect  in  the  courts  of  Wisconsin,  under 
sec.  1,  art.  IV,  of  the  federal  constitution.  Parker  v,  Staugh- 
ton  M.  Co.  91  Wis.  174.  It  follows  that  the  appellant's  first 
contention  cannot  be  sustained. 

.  2.  As  to  the  second  contention,  however,  we  can  arrive 
at  no  conclusion  except  that  the  plaintiff's  title  was  not 
proven.  This  contention  involved  simply  the  title  to  one 
tract  of  forty  acfes  of  land  in  section  17.  One  of  the  deeds 
in  the  chain  of  title,  and  which  was  absolutely  essential  to 
the  plaintiff's  title,  described  the  land  conveyed  or  attempted 
to  be  conveyed  as  being  in  section  '^  19."  Bespondent  claims 
that  this  was  evidently  a  mistake,  and  that  section  17  was 
intended,  principally  because  upon  the  record  of  the  deed  a 
small  and  faint  figure  "  7  "  appears  just  above  the  "  9."  The 
"  9,"  however,  is  not  erased,  nor  in  any  way  obliterated.  It 
remains  just  as  originally  written.  It  seems  probable  that 
it  was  an  error,  but  there  is  really  nothing  to  show  it.  Had 
the  "  9  "  been  partially  erased  or  obliterated,  and  the  "  7  " 
written  over  the  erasure,  it  might,  perhaps,  be  presumed 
that  the  recording  ofiicer  had  made  a  mistake  in  copying 
the  deed  into  the  record,  and  afterwards  corrected  it  to 
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comply  with  the  original  deed ;  but  such  is  not  the  case. 
3  Devlin,  Deeds  (2d  ed.),  §  698.  There  is  no  other  deed  or 
paper  in  evidence,  signed  by  the  grantor  in  the  deed  in  ques- 
tion, which  tends  to  show  that  section  17  was  intended;  nor 
is  there  anything  on  the  face  of  the  deed  which  demon- 
strates that  the  record  is  erroneous.  Upon  the  whole  case, 
we  think  that  we  should  be  deciding  without  evidence  if 
we  were  to  hold  that  section  17  was  intended,  where  sec- 
tion 19  is  plainly  written.  As  to  this  forty  acres,  therefore, 
the  plaintiff's  title  is  not  proven,  and  he  cannot  recover. 

3.  As  to  the  ancient  tax  deeds  held  by  Marathon  county 
upon  a  part  of  the  lands  in  question,  the  situation  and  proof 
was  this:  The  defendant  offered  in  evidence  the  record  of 
the  tax  deeds  covering,  respectively,  the  S.  W.  J  of  section 
17  and  the  N.  W.  J  of  section  20  in  the  town  of  Texas,  both 
being  issued  for  the  taxes  of  1863  upon  the  sale  of  1864; 
also  the  record  of  a  tax  deed  covering  the  "S.  ^  of  the  S.  E.  ^ 
of  section  5,  issued  for  the  tax  of  1878,  sale  of  1879.  In 
order  to  defeat  the  two  first-named  deeds,  the  plaintiff 
offered  the  tax  roll  of  the  town  of  Texas,  which  was  pro- 
duced and  identified  by  the  county  clerk,  in  which  appears 
an  entry  opposite  each  of  the  descriptions  in  the  column 
marked  "Remarks,"  "Paid  April  15,  '64."  These  entries 
were  objected  to  as  insufficient  to  show  payment,  and  as  in- 
competent. We  do  not  perceive  in  what  respect  the  entries 
w^ere  either  insufficient  or  incompetent.  It  was  the  duty  of 
the  town  treasurer  to  note  the  payment  of  the  taxes  upon 
the  tax  roll,  if  paid  to  him.  Sec.  1095,  Stats.  1898.  The 
tax  roll  itself  is  made  by  the  statute  presumptive  evidence 
of  the  facts  stated  in  it.  Sec.  4162,  Stats.  1898.  The  entries 
upon  the  roll  must  be  held  as  competent  and  sufficient  evi- 
dence to  prove  the  payment  of  the  taxes  named. 

As  to  the  N.  i  of  the  S.  E.  i  of  section  5,  the  plaintiff 
offered  the  stub  receipt  book  of  the  town  for  the  year  1878, 
in  which  appeared  a  stub  receipt,  signed  by  the  town  treas- 
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urer,  showing  payment  of  the  taxes  npon  said  land  for  1878. 
This,  also,  was  objected  to  as  incompetent;, and  the  case  of 
Pier  V.  Prouty^  67  Wis.  218,  is  relied  upon  to  support  the  ob- 
jection. By  sec.  1095,  Stats.  1898,  it  is  made  the  duty  of  the 
town  treasurer  to  make  a  duplicate  stub  receipt  whenever 
he  receives  payment  of  any  taxes;  and  by  sec.  1096,  Stats. 
1898,  he  is  required  to  compare  the  stub  receipt  book  with 
the  tax  roll,  and  return  it  with  the  tax  roll  to  the  county 
treasurer.  Sec.  1096  further  provides  that  such  stub  book 
shall  have  the  same  effect  as  evidence  as  the  original  receipt. 
Under  these  sections  there  seems  no  room  to  doubt  bi^t  that 
the  stub  receipt  was  competent  and  sufficient  evidence  of 
the  payment  of  the  tax.  While  it  was  said  in  Pier  v.  Prouty^ 
supra,  that  such  stub  book  was  incompetent  evidence,  it 
seems  very  clear  that  sec.  1096  was  not  called  to  the  atten- 
tion of  the  court,  and  was  not  in  mind.  It  cannot  be  con- 
sidered as  controlling,  in  the  face  of  the  express  provisions 
of  the  statute. 

The  conclusion  reached  as  to  the  three  ancient  tax  deeds 
held  by  the  county,  is  that  the  evidence  sufficiently  shows 
that  the  taxes  were  all  paid,  and  hence  that  the  deeds  were 
void. 

As  to  the  two  parcels  of  land  in  the  town  of  Texas,  the 
plaintiff  also  offered  in  evidence  certain  entries  in  the  county 
clerk's  sales  book  of  1864,  opposite  the  descriptions  of  said 
parcels,  to  the  effect  that  the  taxes  thereon  were  redeemed 
by  Henry  Walton  June  14, 1869.  These  entries  were  ob- 
jected to  as  incompetent  evidence,  and  we  think  they  were 
clearly  incompetent.  They  were  made,  as  appears  on  their 
face,  more  than  a  year  after  tax  deeds  had  been  issued  and 
recorded,  and  when  no  redemption  could  be  made.  No  offi- 
cer being  empowered  to  receive  redemption  moneys  at  that 
time,  it  seems  plain  that  no  entry  purporting  to  show  such 
a  receipt  could  be  admissible. 

By  the  Court —  As  to  the  N.  E.  i  of  the  S.  W.  i  of  sec- 
tion 17  the  judgment  is  reversed,  and  as  to  the  remainder 
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of  the  judgment  the  same  is  affirmed,  and  the  action  is 
remanded  with  directions  to  modify  the  judgment  of  the 
circuit  court  in  accordance  herewith.  The  appellant  will 
recover  costs  to  be  taxed,  except  that  no  printing  will  be 
allowed. 


Belyea,  Appellant,  vs.  ToitAHAwx  Pulp  &  Papbb  Oohpant, 

Bespondent. 

AprU  9-- April  30, 1901. 

Master  and  nervant:  Personal  it^ries:  Safeplaee  to  work:  Auumption 

of  risk, 

L  The  general  rule  that  a  master  must  furnish  a  reasonahly  safe  place 
to  work  and  reasonably  safe  appliances  is  subject  to  the  modifica- 
tion that,  but  for  poeitive  prohibition  by  law,  the  master  may  con- 
struct and  equip  his  factory  as  he  sees  fit»  without  liability  to  an 
employee  wha  with  knowledge  or  adequate  means  of  knowledge, 
chooses  to  take  the  risks  thereof. 

%  Plaintiff  for  about  five  years  had  been  employed  in  factories,  and  in 
paper  mills  most  of  the  time  for  three  years  prior  to  his  injury,  the 
last  two  and  one-half  months  in  that  of  the  defendant  He  was 
accustomed  to  use  in  his  work  a  pine  plank,  pivoted  by  a  bolt  at 
one  end,  and  resting  loosely  at  the  other  on  a  smooth  iron  plate, 
covered  with  grease.  Held,  that  the  risk  of  the  wearing  of  the 
plank,  by  continually  swinging  around  an  iron  bolt  as  a  pivot,  and 
the  probability  of  its  slipping  on  the  smooth  and  greasy  iron  sur- 
face, if  by  leaning  over  he  subjected  it  to  lateral  pressure,  were 
perils  plain  before  his  eyes,  of  which  he  must  be  deemed  to  have 
assumed  the  risk. 

Z,  Where  the  perils  of  the  employment  have  developed  in  the  natural 
course  of  the  use  of  appliances  by  an  employee  and  his  companions, 
failure  to  observe  them  is  quite  as  inconsistent  with  due  care  on  his 
part  as  on  the  part  of  the  employer  or  any  of  his  representatives, 
and  the  employee  must  be  held  to  have  known  and  assumed  the 
risks  of  such  disrepair  by  continuing  in  the  employment  without 
protest 
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Appeal  from  a  judgment  of  the  circuit  court  for  Lincoln 
county:  Chas.  M.  Webb,  Judge.    Affirmed, 

An  action  for  personal  injuries  received  by  the  plaintiflf 
while  engaged  as  back  tender  in  the  paper  mill  of  the  de- 
fendant,* on  June  28, 1896.  Plaintiflf  was  substantially  twenty 
years  of  age,  had  been  employed  in  factories  from  the  time 
he  was  fifteen,  and  in  paper  mills  most  of  the  time  for  three 
years  prior  to  his  injury,  in  and  about  workfsimilar  to  that 
he  was  required  to  do  for  the  defendant.    He  had  been  em- 
ployed in  the  same  capacity  in  defendant's  mill,  and  about 
the  same  machine,  for  two  months  and  a  half,  at  the  time 
of  his  injury.     That  machinery  consisted  of,  first,  what  is 
known  as  the  press  machine,  consisting  of  rolls  whereby 
the  water  is  pressed  out  of  the  pulp,  and  it  reduced  to  such 
consistency  as  to  enable  it  to  be  carried  along  as  a  sheet  of 
paper.     Thereupon  it  passed  from  the  upper  part  of  the 
press  machine  across  a  space  of  about  three  feet,  to  the  dry- 
ing machme,  which  consisted  of  a  series  of  large  steel  rolls, 
heated,  around  which,  in  succession,  it  was  to  pass  to  be 
dried.    These  rolls,  in  number  fourteen,  some  three  feet  in 
diameter  and  five  feet  in  length,  were  arranged  successively 
in  a  longitudinal  iron  frame,  which  rose  about  eighteen 
inches  from  the  floor,  and  at  each  roll  was  surmounted  by 
a  structure  to  support  the  journal  of  the  roller.    The  top  of 
this  frame  was  flat  iron,  five  or  six  inches  in  width,  and  ap- 
parently might  be  used  by  the  employees  to  step  up  onto 
or  stand  upon  if  necessary.    This  longitudinal  frame  was 
interrupted  between  the  press  machine  and  the  dryer,  there 
being  a  space  of  about  two  feet  and  a  half,  where  it  was  cut 
away  to  enable  easy  access  for  a  man  between  the  last  press 
roll  and  the  first  dryer  roll  to  carry  the  paper  sheet  across 
whenever  necessary,  and  to  engage  it  with  the  sheet  of  felt 
which  carried  it  along  under  the  front  side  of  the  first  dryer 
roll.   In  this  process  it  was  customary  for  one  man  to  stand 
in  the  space  between  the  press  machine  and  the  first  dryer 
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roll,  and  for  another  man,  usually  the  plaintiff,  to  stand 
upon  a  board  which  spanned  this  breach  in  the  iron  frame. 
That  board  was  fastened  to  the  frame  at  the  dryer  side  of 
this  opening  by  a  securely  fastened  bolt,  on  which  it  moved 
as  a  pivot,  being  swung  into  place  with  the  other  end  rest- 
ing upon  the  frame  of  the  press  machine,  without  anything 
to  secure  it.  When  not  in  use  for  the  purpose  above  stated, 
it  was  ordinarily  thrown  open,  and  back  against  the  dryer 
machine.  It  had  been  in  use  for  about  a  month  before 
plaintiff's  employment,  and  continuously  up  to  the  time  of 
^  the  injury.  It  had  on  one  occasion  worked  loose  around 
the  bolt,  and  a  washer  had  been  put  on,  and  the  bolt  again 
screwed  down  and  battered  down,  so  that  it  was  tight,  and 
some  force  had  to  be  exercised  to  push  the  board  around  so 
as  to  span  the  opening  or  to  pull  it  out  of  the  way.  Where 
the  free  end  rested  upon  the  iron  frame  of  the  press  ma- 
chine the  iron  was  smooth,  and  was  subject  to  the  continual 
dripping  of  oil  and  grease.  The  board  was  about  the  same 
width  as  the  iron  frames  on  which  its  two  ends  rested,  and 
neither  before  nor  after  the  accident  had  it  been  discovered 
but  that  it  rested  smoothly  and  securely  at  both  ends.  On 
the  day  in  questioii  the  plaintiff  mounted  this  board  for 
the  purpose  of  carrying  the  end  of  a  sheet  of  paper  from  the 
press  over  to  the  drj^er  roll,  standing  about  midway  be- 
tween the  two,  and  apparently  a  couple  of  feet  from  the 
latter.  He  observed  a  stray  piece  of  paper  sticking  to  the 
dryer  roll,  which  it  was  necessary  to  remove,  and,  still 
standing  upon  the  board,  he  reached  over  diagonally  into 
that  machine,  and  attempted  to  pick  it  off  at  a  point  just 
above  the  point  of  contact  between  the  rapidly  moving  felt 
and  the  hot  dryer  roll,  whereupon,  according  to  his  story, 
the  board  tipped  a  little  and  slipped  out  backward,  and  he 
was  thrown  forward,  and  his  hand  drawn  in  between  the 
roll  and  the  felt  and  injured.  He  had  occasion  to  use  this 
board  from  five  to  fifteen  times  per  day,  and,  while  it  was 
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sometimes  swang  in  and  out  of  place  by  his  associate,  that 
was  frequently  done  by  himself.  Some  evidence  was  offered 
that  SQch  boards  were  not  ordinarily  osed  in  other  factories, 
and  the  plaintiff  testified  that  he  had  never  seen  one  else- 
where; that  in  some  he  was  accustomed  to  stand  upon  an 
iron  step  made  for  the  purpose,  and  in  others  to  stand 
astride  of  the  opening,  with  afoot  on  the  frame  of  each, 
machine.  At  the  close  of  the  evidence  a  verdict  was  di- 
rected for  the  defendant,  upon  which  judgment  was  entered, 
whence  this  appeal. 

f/.  C.  Kerwin^  for  the  appellant. 

For  the  respondent  there  was  a  brief  hj  A,  H.  Wood- 
worth,  attorney,  and  Ourtisy  Heidj  Smith  <6  OurUs,  of  coun- 
sel, and  oral  argument  by  Mr.  Woodworth  and  l£r.  A.  H. 
Heid. 

Dodge,  J.  The  plaintiff  is  a  little  vague  as  to  the  spe- 
cific failure  on  defendant's  part  which  is  claimed  to  consti- 
tute a  breach  of  its  duty  to  furnish  a  reasonably  safe  place 
for  plaintiff  to  work.  He  seems  to  assert  defect  in  original 
construction  of  the  apparatus  in  using  a  board  pivoted  by  a 
bolt  at  one  end,  and  resting  loosely  at  the  other  on  a  smooth 
iron  plate,  because  the  defendant  should  have  foreseen  that 
by  continual  use  the  pivot  would  become  loose,  the  board 
would  become  uneven,  and  the  iron  surface,  on  which  the 
loose  end  rested,  would,  by  dripping  of  oil,  become  slippery, 
so  that  that  end  of  the  board  might  slip  off.  He  seems  also 
to  suggest  that  defendant  was  negligent  because  some  or  all 
of  these  troubles  had  ensued  and  not  been  repaired.  The 
trial  court  held  that  no  defect  in  original  construction  was 
assigned  by  the  complaint,  and  that  the  mere  lack  of  repair 
was  necessarily  as  obvious  and  well  known  to  plaintiff  as 
to  the  master  or  any  of  its  employees,  and  he  must  be  held 
to  have  either  assumed  the  risk  thereof  or  been  as  much 
guilty  of  negligence  in  using  the  device  as  the  master  was 
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in  permitting  it  to  remain  for  use.  The  general  principles 
of  law  governing  this  class  of  cases  are  now  so  trite  as 
hardJy  to  justify  their  restatement.  The  general  rule  that 
the  master  must  furnish  a  reasonably  safe  place  and  reason- 
ably safe  appliances  is  subject  to  the  modification  that,  but 
for  positive  prohibition  by  law,  the  master  may  construct 
and  equip  his  factory  as  he  sees  fit,  without  liability  to  an 
employee  who,  with  knowledge  or  adequate  means  of  knowl- 
edge, chooses  to  take  the  risks  thereof.  Osborne  v.  Lehigh 
VaUey  C,  Co.  97  Wis.  27;  Midlce  v.  C.  dk  N.  W.  R,  Co.  103 
Wis.  1.  In  the  light  of  this  rule  it  matters  little  whether 
the  arrangement  in  question  was  vicious  in  original  design 
and  construction,  because  likely  to  become  loose  and  inse- 
cure as  a  necessary  result  of  its  ordinary  use,  or  because  the 
unsecured  end  was  naturally  likely  to  slip  out  from  under 
one  using  it,  or  whether  it  had  become  dangerous  by  get- 
ting out  of  repair  in  these  respects.  There  can  be  no  doubt 
that  any  such  peril  from  original  construction  or  any  defect 
which  had  developed  in  the  course  of  its  use  was  as  patent 
to  plaintiff  as  to  the  defendant.  He,  a  man  with  five  years' 
mechanical  experience,  did  not  need  to  be  informed  of  the 
likelihood  of  the  wearing  of  a  pine  plank  continually  swing- 
ing around  an  iron  bolt  as  a  pivot,  nor  of  the  probability 
that  a  plank  might  slip  where  it  rested  loosely  on  a  smooth 
and  greasy  iron  surface,  if  by  leaning  over  he  subjected  it 
to  lateral  pressure.  These  perils  were  plain  before  his  eyes. 
He  must  be  deemed  to  have  accepted  them  and  assumed 
the  risk.  If,  on  the  other  hand,  those  perils  had  developed 
in  the  natural  course  of  the  use  of  the  appliances  by  himself 
and  his  companions,  failure  to  observe  them  would  be  quite 
as  inconsistent  with  due  care  on  his  part  as  on  the  part  of 
any  representative  of  the  employer,  for  the  very  use  he 
made  of  them,  namely,  the  opening  and  closing  of  the  board 
and  stepping  thereon  in  the  course  of  his  work,  was  obvi- 
ously the  surest  means  of  discovering  such  defects  as  are 
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now  claimed  to  have  existed.  He  must,  equally,  be  held  to 
have  known  and  assumed  the  risks  of  such  disrepair  by  con- 
tinuing in  the  employ  without  protest.  The  action  of  the 
trial  court  in  directing  verdict  for  the  defendant  was  there- 
fore justified  on  the  ground  that  plaintiff  had  assumed  the 
risks  of  the  defects  from  which  he  claimed  to  have  suffered, 
and  we  need  not  consider  whether  the  testimony  as  to  ex- 
istence of  such  defects  was  credible  in  view  of  the  physical 
facts,  nor  whether  plaintiff  was  conclusively  shown  guilty 
of  contributory  negligence  in  the  performance  of  his  work, 
both  of  which  questions  are  discussed. 

We  find  nothing  material  to  our  conclusion  in  the  rejec- 
tion of  certain  evidence.  The  result  must  have  been  the 
same  had  it  been  admitted  and  considered. 

By  the  Court. —  Judgment  affirmed. 

Babdbbn,  J*.,  took  no  part. 


Thb  State  ex  sbl.  B.  Connob  Company  and  another,  Re- 
spondents, vs.  Wallman,  imp.,  Appellant. 

AprU  lO  —  AprU  SO,  190L 

Logging  highway:  Appeal  from  order  laying  out:  Action  of  oomnit»- 
sionera:  Certiorari:  Queations  reviewed:  Motion  to  quaafi, 

1.  Sea  1299t,  Stat&  1898,  provides  that  whea  a  proper  petition  for  the 
,  laying  out  of  a  temporary  logging  road  has  been  presented  to 
the  supervisors  of  the  town,  such  supervisors  shaU  proceed  to  lay 
out  such  highway  in  the  manner  in  which  public  highways  are 
laid  out,  except  as  otherwise  therein  provided,  but  does  not,  in  ex- 
press terms,  give  a  right  of  appeal  to  the  county  judge,  etc.  Held^ 
that  under  said  statute  no  right  of  appeal  exists.  The  fact  that 
the  supervisors  are  to  proceed  to  lay  out  the  proposed  logging  road 
in  the  same  manner  as  public  highways  are  laid  out,  means  noth- 
ing more  than  that  their  action  and  course  of  prooednre  shaU  con- 
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form  to  those  requirementB,  and  to  attempt  to  supply  a  grant  of 
a  right  to  appeal  by  inference  is  beyond  the  limit  of  judicial  con- 
struction. 

"2,  Certiorari  to  review  the  action  of  commissioners  appointed  on  ap- 
peal to  the  county  judge  brings  up  for  review  only  the  proceed- 
ings of  said  commissioners,  and  does  not  bring  up  the  original 
proceedings  from  which  the  appeal  was  taken;  hence  the  question 
whether  the  original  proceedings  by  the  supervisors  are  void,  be- 
cause the  statute  under  which  they  proceeded  is  invalid,  is  not 
before  the  court  for  review. 

^  In  such  case,  where  the  petition  for  the  writ  shows  that  the  orig- 
inal proceeding,  and  the  action  taken  under  it,  are  invalid,  such 
fact  only  bears  upon  the  question  of  whether  the  action  of  the 
commissioners  is  harmful  and  such  as  will  justify  the  court  in  en- 
tertaining the  writ  and  exercising  its  discretionary  power,  and  is 
no  ground  for  a  motion  to  quash  the  writ. 

Appeal  from  a  judgment  of  the  circuit  court  for  Marathon 
county:  W.  C.  Silverthobn,  Circuit  Judge.    Affirmed, 

In  June,  1900,  the  H.  Oonnor  Company  and  TT.  D.  Connor 
presented  a  petition  to  the  town  board  of  the  town  of  Cleve- 
land, setting  out  that  they  were  the  owners  of  certain  tim- 
ber lands,  and  asked  that  a  temporary  logging  road  be  laid 
out  across  lands  owned  by  the  defendant  WaUmany  under 
sec.  1299z,  Stats.  1898.  After  a  hearing  had  been  had,  the 
board  made  an  order  laying  out  such  road,  which  was  to 
remain  in  existence  for  ten  years.  Damages  were  ordered 
and  tendered  to  the  owner,  which  were  refused.  There- 
upon Wallman  attempted  to  take  an  appeal,  and  made  appli- 
•cation  to  the  county  judge  of  Marathon  county  for  the  ap- 
pointment of  commissioners  to  review  the  action  of  the 
town  board.  Such  commissioners  were  duly  appointed, 
viewed  the  premises,  took  testimony,  and  thereafter  made 
a  decision  reversing  the  order  of  the  supervisors.  Thereupon 
the  li.  Connor  Company  and  W.  D.  Connor  sued  out  a  writ 
of  certiorari  to  review  the  action  of  the  commissioners, 
claiming  that  no  appeal  lay  from  the  decision  of  the  town 
board  under  the  statute,  and  that  no  sufficient  bond  had 
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been  given  by  the  appellant,  if  such  appeal  was  permissible* 
Due  return  was  made  to  the  writ,  and  WaUmdn  became  a 
party  to  the  proceeding.  Upon  the  hearing  in  court,  he 
moved  to  quash  the  writ  and  for  judgment  affirming  the 
action  of  the  commissioners.  This  motion  was  denied,  and 
a  judgment  was  entered  setting  aside  the  decision  of  the 
commissioners,  with  costs.  From  this  judgment  WaUman 
has  appealed. 

For  the  appellant  there  was  a  brief  by  Louis  Marchettiy 
attorney,  and  Bump^  Ma/rchetti  &  Bump  and  C.  B.  Birdj  of 
counsel,  and  oral  argument  by  Mr.  MarcJietti  and  Mr.  E.  Z. 
Bump. 

For  the  respondents  there  was  a  brief  by  Brawn^  Pradt 
(6  GenrioAy  attorneys,  and  Byan,  Hurley  <&  Jones,  of  coun- 
sel, and  oral  argument  by  J^eal  Brown. 

Baedeen,  J.  The  matter  sought  to  be  reviewed  by  this 
proceeding  is  the  validity  and  legality  of  the  action  of  the 
commissioners  appointed  on  WaUm^n^s  appeal  from  the  ac- 
tion of  the  town  board.  If  no  such  appeal  is  provided  for 
bv  law,  then  it  must  be  conceded  that  their  action  was  in- 
valid  and  was  properly  reversed.  The  original  proceeding 
was  instituted  by  two  owners  of  timber  lands  for  the  laying 
out  of  a  temporary  logging  road,  under  sec.  1299i,  Stats. 
1898.  That  section  provides  that,  when  a  proper  petitioD 
has  been  presented,  "  such  supervisors  shall  proceed  to  lay 
out  such  highway  in  the  manner  in  which  public  highways 
are  laid  out,  except  as  otherwise  provided  herein."  It  gives 
no  right  of  appeal  to  either  petitioners  or  landowners,  and 
none  exists,  unless  it  may  be  inferred  from  the  language  of 
the  statute  above  quoted.  Counsel  for  defendant  were  frank 
enough  to  admit  that  it  was  doubtful  if  any  such  right  ex- 
isted. While  we  do  not  consider  that  admission  binding 
either  upon  the  counsel  or  the  court,  a  careful  consideration 
of  the  statute  convinces  us  that  it  is  well  founded.  The  fact 
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that  the  supervisors  are  to  proceed  to  lay  out  the  proposed 
logging  road  in  the  same  manner  pablio  highways  are  laid 
out  means  nothing  more  than  that  their  action  and  course 
of  procedure  shall  conform  to  those  requirements.  There 
is  no  grant  of  right  of  appeal  either  to  the  petitioners  or 
the  landowners,  and  to  attempt  to  supply  it  by  inference 
would  be  going  beyond  the  limit  of  judicial  construction.  It 
is  suggested  that,  if  no  right  of  appeal  is  given,  the  statute 
is  invalid.  It  was  ruled  to  the  contrary  in  State  ex  rel.  An- 
drews  v.  Oahkoshj  84  Wis.  548.  Moreovei*,  the  validity  of 
the  statute  is  not  here  for  review.  The  certiorari  is  to  review 
the  action  of  the  commissioners  appointed  on  defendant's 
appeal  to  the  county  judge,  not  the  action  of  the  town 
board  in  laying  out  the  logging  road.  Their  action  may  be 
entirely  without  justification.  The  original  proceeding  may 
be  void  because  the  statute  is  unconstitutional,  or  because 
the  road  described  in  the  order  laying  it  out  does  not  con- 
nect with  any  other  public  road,  yet  we  cannot  determine 
that  question,  because  those  proceedings  are  not  before  us 
for  consideration. 

It  is  said  that,  inasmuch  as  the  petition  for  the  writ  shows 
that  the  original  proceeding  and  the  action  taken  under  it 
are  invalid,  the  motion  to  quash  performs  the  office  of  a  de- 
murrer, and  should  have  been  granted.  This  does  not  nec- 
essarily follow.  As  already  suggested,  we  can  only  review 
such  of  the  proceedings  as  are  attacked  by  the  writ.  The 
fact  that  the  original  proceedings  may  be  invalid  only  bears 
upon  the  question  of  whether  the  action  of  the  commission- 
ers is  harmful,  and  such  as  will  justify  the  court  in  enter- 
taining the  writ  and  exercising  its  discretionary  power.  If 
the  original  proceedings  are  invalid,  it  may  be  that  the  re- 
lators are  not  harmed  by  the  unauthorized  action  of  the 
commissioners.  But  the  question  of  injury  to  the  moving 
party  is  not  always  the  test  whether  the  court  will  entertain 
the  proceeding9.   Many  cases  might  be  cited  where  the  court 
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has  reversed  the  action  of  some  inferior  body  or  tribanal,  on 
the  ground  that  the  record  showed  want  of  power  or  juris- 
diction in  the  matter.  Because  of  such  infirmities,  it  may 
have  been  incapable  of  enforcement,  and  therefore  harmless 
in  point  of  law,  as  against  the  complaining  party;  yet  the 
courts  seldom  hesitate,  for  that  reason  alone,  to  clear  the 
record  and  set  aside  the  proceeding  attacked.  Confessedly, 
the  action  of  the  commissioners  was  without  justification. 
The  court  being  powerless  in  this  proceeding  to  reach  back 
and  seize  upon  the  record  of  the  town  board  and  reverse  its 
action,  no  reason  is  apparent  why  so  much  of  the  record  as 
was  before  the  trial  court,  and  was  found  to  be  without  law- 
ful warrant,  should  not  be  corrected.  This  was  done  by  the 
judgment  of  reversal  of  the  action  of  the  commissioners. 
The  defendant  has  no  ground  for  complaint. 
By  the  Court. —  The  judgment  is  affirmed. 


The  Minnesota  Stonewabb  Company  and  others,  Appel- 
lants, vs.  McCbossen  and  another,  Eespondents. 

April  10^  April  SO,  1901. 

Power  of  attorney  to  sell  land  not  power  to  mortgage:  Egetending  power 
by  parol:  Married  vjoinen:  Mortgages:  Homesteads:  Estoppel: 
Change  of  residence:  Abandonment, 

1.  A  power  of  attorney  "  to  seU  and  convey  any  real  estate "  of  the 
grantor  imports  authority  to  seU  out  and  out  for  cash,  and  does  not 
include  power  to  mortgaga 

2w  A  power  of  attorney  to  sell  and  convey  real  estate  cannot  be  ex- 
tended or  changed  by  subsequent  oral  authority  so  as  to  authorize 
the  agent  to  mortgage  the  land. 

d.  The  homestead  right  is  not  exclusively  for  the  benefit  of  married 
women:  it  extends  to  the  whole  family,  and  prevents  the  doctrine 
of  equitable  estoppel  from  nullifying  the  statutory  requisites  to  the 
alienability  of  a  homestead. 
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4  A  husband,  acting  under  a  power  of  attorney  from  his  wife  to  sell 
and  convey  any  lands  in  which  Bhe  might  have  an  interest,  exe- 
cuted and  delivered  a  mortgage  on  their  homestead  by  signing  the 
wife's  name,  in  order  to  secure  the  payment  of  money  borrowed 
for  the  benefit  of  the  wife  and  which  she  actually  accepted  and 
used,  she  orally  consenting  thereta  Held,  that  the  wife  was  not 
estopped  to  deny  the  validity  of  the  mortgage. 

6.  Where  the  owner  of  a  homestead  testified  that  his  moving  with  his 
family  to  a  distant  state,  where  he  remained  more  than  three  years, 
was  temporary  and  without  intent  to  abandon  his  homestead,  and 
the  circumstance  that  the  moving  was  for  the  sole  purpose  of  bene- 
fiting his  wife's  health  was  established  by  his  own  evidence  and 
that  of  other  witnesses,  the  fact  that^whiie  in  the  state  to  which 
he  moved  he  voted  at  general  and  municipal  elections  is  field  in- 
sufficient to  overcome  a  finding  of  fact  by  the  trial  court  that  such 
removal  was  for  a  temporary  purpose  without  intent  to  abandon 
the  homestead,  but,  on  the  contrary,  with  intent  to  reoccupy  it  as 
such. 

Appeal  from  a  judgment  of  the  circait  coart  for  Marathon 
county :  Chas.  M.  Webb,  Judge.  Affirmed  in  part;  reversed 
in  part. 

Action  by  judgment  creditors  of  J,  A.  McCrossen  to 
reach  real  estate  claimed  by  him  as  his  homestead,  James 
McCrossen  being  joined  as  mortgagee.  The  complaint  was 
to  the  effect  that' the  real  estate  described,  located  in  the 
city  of  Wausau,  Wisconsin,  was  J.  A.  McCrossen^s  home- 
stead when  the  mortgage  thereon,  owned  by  James  Mc- 
Crossen and  particularly  described,  was  given;  that  such 
real  estate  subsequently  ceased  to  be  the  homestead  of  the 
mortgagor,  by  reason  whereof  plaintiffs'  judgments,  which 
were  particularly  described,  attached  thereto  as  liens;  that 
the  mortgage  was  void  because  it  was  not  signed  by  the 
mortgagor's  wife. 

The  answer  put  in  issue  the  allegations  of  the  complaint 
as  to  the  real  estate  ceasing  to  be  a  homestead  and  the 
mortgage  not  being  signed  by  Mrs.  McCrossen;  and  it  was 
therein  alleged  that  she,  for  the  purpose  of  empowering  her 
husband  to  borrow  money  on  the  homestead  to  invest  in  a 
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business  for  her,  on  February  12, 1894,  gave  to  him  a  power 
of  attorney  in  writing,  authorizing  him  as  follows :  "  In  my 
name,  plaoe,  and  stead  to  sell  and  convey  any  real  estate 
and  personal  property  which  I  may  now  own  or  may  here- 
after acquire  in  the  states  of  Wisconsin  and  Washington ;" 
that  under  such  authority,  and  at  the  express  request  of 
Mrs.  McCrossen,  her  husband,  defendant  J,  A.  McCro98en^ 
borrowed  $2,500  of  the  Stuart  Lumber  Company  and  se- 
cured the  payment  thereof  by  the  mortgage  in  controversy, 
all  parties  in  the  transaction,  including  Mrs.  McCrossen,  be- 
lieving that  the  power  of  attorney  was  broad  enough  to 
authorize 'iifr.  MoGrosaen  to  sign  his  wife's  name  to  the  in- 
strument with  the  same  force  and  effect  as  if  she  signed  it 
by  her  own  hand;  that  the  money  was  actually  invested  in 
business  for  Mrs.  McCrossen,  and  that  the  mortgage  was 
thereafter,  for  value,  assigned  to  defendant  James  McCrossen. 
The  facts  stated  in  a  general  way  were  set  up  in  the  an- 
swer as  a  counterclaim,  and  affirmative  relief  was  prayed  for. 
The  court  found  the  facts  requisite  to  plaintiffs'  right  to  chal- 
lenge the  validity  of  the  mortgage  and  of  J.  A.  McOrosserCs 
right  to  hold  the  realty  as  a  homestead,  and  decided  that  such 
right  existed  when  the  mortgage  was  executed;  that  it  was 
executed  substantially  under  the  circumstances  stated  in  the 
answer  and  for  the  purpose  therein  alleged,  i.  e.,  to  obtain 
money  with  which  to  start  a  business  in  the  name  of  and 
for  the  benefit  of  Mrs.  McCrossen;  that  such  purpose  was 
fully  carried  out;  that  before  the  commencement  of  the  ac- 
tion James  McCrossen  became  the  owner  of  the  note  and 
mortgage;  that  on  May  1,  1894,  J,  A,  McCrossen^  with  his 
wife  and  family,  temporarily  removed  from  the  homestead 
to  engage  in  business  and  live  in  the  state  of  Washington, 
Mrs.  McCrossen  disposing  of  her  business  in  Wausau  in  order 
to  use  the  proceeds  in  the  new  venture;  that  the  temporary 
removal  was  for  the  benefit  of  Mrs.  McCrossen's  health ;  that 
the  McCrossens  did  not,  at  the  time  of  such  removal  or  at 
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any  time  thereafter,  intend  to  abandon  their  Wausau  home- 
stead, but  on  the  contrary  that  they  proposed  at  all  times  to 
return  and  occupy  it,  the  particular  time  being  uncertain 
till  after  the  death  of  Mrs.  McCrossen;  that  she  died  at 
Everett  in  the  state  of  Washington  in  April,  1895,  when  and 
where  she  had  an  interest  in  a  store  in  which  her  husband 
was  a  clerk;  that  after  her  death  he  ceased  to  work  in  the 
store,  but  did  not  withdraw  the  interest  of  his  wife's  estate 
therein ;  that  he  attended  to  some  business  in  the  state  of 
Washington  subsequent  to  his  wife's  death,  including  the 
operation  for  a  few  months  of  a  small  shingle  mill,  and  that 
in  the  fall  of  1897  he  returned  to  Wausau  to  reside,  leaving 
his  children  at  Everett  till  the  close  of  the  term  of  school, 
when  they  also  returned  to  Wausau  to  reside  with  their 
father ;  that  the  homestead  was  not  occupied  by  him  after 
such  return  and  before  the  trial  because  he  had  not  per- 
fected his  arrangements  to  commence  housekeeping;  that 
his  purpose  was  to  reoccupy  the  homestead  with  his  family 
at  the  expiration  of  an  existing  lease  thereof;  that  he  did 
not  acquire  a  homestead  while  in  the  state  of  Washington, 
but  that  he  voted  in  such  state  three  times,  once  at  a  national 
election  and  twice  at  municipal  elections. 

On  such  facts  the  court  decided  that  at  the  time  of  the 
rendition  of  the  plaintiffs'  judgments  the  realty  was,  and  up 
to  the  time  of  the  trial  continued  to  be,  the  homestead  of 
J.  A,  McCro98en;  that  such  judgments  never  became  a  lien 
thereon ;  that  the  mortgage  was  valid  as  to  the  parties  thereto, 
including  Mrs.  McCrossen,  and  as  to  the  creditors  ot  J.  A. 
MoOro88&n;  that  the  latter  was  entitled  to  a  judgment  dis- 
missing the  action  with  costs,  and  that  James  McCrossen  was 
entitled  to  a  like  judgment  for  costs  and  a  judgment  estab- 
lishing the  validity  of  the  mortgage  against  J,  A,  McCrossen 
and  plaintiffs.    Judgment  was  rendered  accordingly. 

For  the  appellants  there  was  a  brief  by  Brown^  Prodi  c& 
Oenrichy  and  oral  argument  by  ^eal  Brown, 
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For  the  respondents  there  were  briefs  by  Ryan^  Hurley  & 
Jonea^  and  oral  argument  hy  M.  A,  Hurley. 

Mabshall,  J.  The  question  of  the  validity  of  the  mort- 
gage involves  three  questions :  (1)  Can  the  homestead  of  a 
married  man  be  alienated  without  the  signature  of  his  wif& 
being  affixed  to  the  instrument  of  conveyance  by  her  own 
hand  with  intent  to  cause  such  alienation  ?  (2)  Does  a  power 
to  sell  and  convey  real  estate  include  power  to  mortgage  the 
same?  (3)  Does  a  conveyance  of  the  homestead  of  a  married 
man,  executed  by  him,  with  the  wife's  signature  affixed 
thereto  by  her  verbal  request,  for  the  purpose  of  obtaining- 
money  for  her  use,  together  with  a  full  execution  of  such 
purpose,  operate  by  estoppel  to  alienate  such  homestead  ? 

As  we  view  the  last  two  propositions  the  first  need  not  be 
considered.  If  the  power  of  attorney  to  sell  and  convey  did 
not  authorize  the  act  of  J.  A.MoCrosaefi  in  signing  his  wife's 
name  to  the  mortgage,  and  the  circumstances  under  which 
the  transaction  occurred  are  not  sufficient  to  render  such 
signing  equivalent  to  the  personal  signature  of  Mrs.  Mc- 
Crossen by  estoppel,  it  is  immaterial  whether  such  personal 
signature  was  necessary  or  not. 

The  power  of  attorney  was  a  mere  power  to  sell  and  con- 
vey, importing  authority  to  sell  out  and  out  for  cash  and 
not  power  to  mortgage.  That  is  elementary.  Jones,  Mort- 
gages, §  129;  Devlin,  Deeds,  §  363a;  Morris  «.  WaUon^  15 
Minn.  212;  CoUsbury  v.  Dart,  61  Ga.  620;  Wood  v.  Good- 
ridge,  6  Cush.  117;  Hoyt  v.  Jaques,  129  Mass.  286;  Perry, 
Trusts,  §  768.  No  departure  from  such  general  rule,  worthy 
of  consideration,  we  venture  to  say,  can  be  found.  There 
is  a  contrary  line  of  decisions  in  the  state  of  Pennsylvania, 
commencing  with  Lancaster  v.  Dolan,  1  Rawle,  231,  decided 
in  1829,  and  based  on  an  overruled  English  case.  The  in- 
itial decision,  though  recognized  as  wrong  tested  by  the 
generally  accepted  doctrine  on  the  subject,  was  followed 
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in  that  state  until,  as  we  understand  by  what  is  said  in 

Zkvm  v.  £ennedyy  73  Pa.  St  183,  it  was  deemed  too  firmly 

ingrafted  upon  the  judicial  system  of  the  state  as  a  rule  of 

property  to  be  dislodged.    Nevertheless,  in  a  recent  case, 

CampbdL  v.  Fo«teT  H.  Asso.  163  Pa.  St.  609,  decided  in  1894, 

it  was  so  evident  to  the  court  that  the  doctrine  in  Lancaster 

V.  Dolan,  as  it  had  been  considered,  was  so  out  of  harmony 

with  the  rule  prevailing  elsewhere,  that  it  was  practically 

overruled  by  confining  it  to  the  precise  situation  before  the 

court  when  it  was  decided, —  that  of  a  power  coupled  with 

an  interest.    This  language  was  used: 

^'  It  cannot  be  questioned  but  that  a  mere  naked  power 
to  sell  and  convey  does  not  include  a  power  to  mortgage." 

The  Massachusetts  court,  speaking  on  the  subject  in  Sbyt 

V.  Jaques,  supra,  said: 

"In  the  ordinary  case  of  a  power*  to  sell  and  convey' 
land,  given  by  a  principal  to  his  attorney,  it  is  clear  that  the 
attorney  would  not  be  authorized  to  mortgage  the  land. 
The  two  transactions  of  a  sale  and  a  mortgage  are  essen- 
tially different." 

The  learned  counsel  for  respondents  favor  us  with  an  in- 
teresting and  very  full  discussion  of  the  subject  of  judicial 
construction  of  powers  of  attorney,  covering  the  whole  field 
thereof,  including  that  of  practical  construction,  but  we  are 
unable  to  see  how  any  rule  on  the  subject  has  anything  to 
do  with  this  case.  No  principle  is  better  understood  than 
that  a  written  instrument,  not  ambiguous  either  in  its  literal 
sense  or  in  the  application  of  its  language  to  the  subject  or 
purpose  thereof,  must  be  taken  to  mean  what  it  says,  read- 
ing it  in  the  sense  in  which  its  words  would  be  ordinarily 
understood,  and  that  where  an  ambiguity  is  raised  by  ap- 
plying the  language  of  an  instrument  as  before  indicated,  it 
cannot  be  solved  by  resorting  to  a  meaning  not  within  the 
reasonable  scope  of  such  language.  In  other  words,  lan- 
guage cannot  be  judicially  extended  beyond  its  reasonable 

scope  in  order  to  effect  the  intent  of  parties,  however  obvi- 
Vou  no— 2X 
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ons  that  intent  may  appear;  for  the  purpose  of  all  rules 
for  jadicial  constraction  is  to  get  sense  out  of  words,  not  to 
put  sense  into  them.  The  rule  for  practical  constraction  is 
no  exception  to  that.  Travdera^  Ins,  Co.  v.  Fricke^  94  Wis. 
258.  There  is  no  ambiguity  in  the  language  of  the  power 
of  attorney  in  question.  It  is  the  plainest  kind  of  a  mere 
grant  of  authority  to  sell  and  convey  real  estate,  and  the 
court  is  powerless  to  make  it  anything  else  by  any  legiti- 
mate exercise  of  judicial  power. 

The  idea  is  advanced  that  written  authority  to  an  agent 
may  be  extended  by  subsequent  oral  authority.  That  is  so 
in  many  cases,  but  not  where  the  authority  is  required  by 
law  to  be  in  writing.  A  power  to  sell  and  convey  real 
estate  can  no  more  be  extended  or  changed  by  parol  than 
can  a  conveyance  of  real  estate.  That  is  so  elementary 
that  the  suggestion  of  respondents'  counsel  to  the  contrary 
does  not  require  further  notice. 

It  is  claimed  that  Mrs.  McCrossen  was  bound  by  estoppel; 
that  she  was  powerless  to  accept  the  benefit  of  the  money 
obtained  by  the  mortgage  given  by  her  consent,  and  then 
successfully  raise  the  question  of  want  of  authority  to  sign 
her  name  to  the  instrument  under  the  general  power  of  at- 
torney or  the  verbal  request.  That  point  is  ruled  against 
respondents  by  Cumpa  v.  Kiyo^  104  Wis.  656.  It  was  there 
held  that  the  protection  which  the  law  of  this  state  throws 
around  the  homestead  right  is  not  exclusively  for  the  benefit 
of  married  women, —  that  it  extends  to  the  whole  family, 
rendering  the  homestead  inalienable  otherwise  than  in  the 
precise  manner  indicated  in  the  statute.  It  was  there  said 
that  the  doctrine  declared  does  not  go  so  far  as  to  prevent 
a  married  woman  from  being  bound  by  estoppel  on  the  spe- 
cific question  of  whether  a  particular  piece  of  property  is  or 
is  not  a  homestead,  or  that  a  paper  signed  by  her  purport- 
ing to  convey  the  homestead  was  so  intended,  but  does  pre- 
vent the  doctrine  of  equitable  estoppel  from  nullifying  the 
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etatatory  requisites  to  the  alienability  of  a  homestead.  The 
subject  there  received  very  careful  consideration.  The  con- 
clusion arrived  at  is  in  harmony  with  the  plain  intent  of  the 
statute,  with  previous  declarations  of  this  court  on  the  sub- 
ject, and  authorities  elsewhere.  No  reason  is  perceived 
why  the  subject  should  be  reconsidered. 

There  is  left  the  question  of  fact,  upon  which  the  case 
mainly  turned,  as  to  whether  the  removal  of  Mr.  McOroasen 
from  the  homestead  was  for  temporary  purposes,  with  in- 
tent not  to  abandon  it  as  a  homestead  but  to  reoccupy  it  as 
such,  as  found  by  the  court.  We  shall  not  discuss  at  length 
the  evidence  upon  which  such  finding  was  made.  The  trial 
judge  saw  the  witnesses.  He  heard  the  testimony.  His 
opportunity  for  discovering  the  truth  from  what  was  said 
and  all  the  circumstances  disclosed,  as  has  often  been  said, 
was  far  superior  to  that  possessed  here.  The  presumption 
is  that  he  reached  a  correct  conclusion,  and  that  presump- 
tion is  so  strong  that  it  cannot  yield  so  easily  as  to  be  dis- 
turbed by  a  conclusion  here,  from  reading  the  evidence,  that 
it  preponderates,  merely,  against  the  decision.  That  rule 
has  been  very,  but  not  too,  often  declared.  The  force  of  it 
seems  to  be  so  frequently  misconceived  that  reiterations 
thereof,  in  language  calculated  to  give  it  that  significance 
which  it  really  has  in  our  system,  seem  proper.  When  it 
is  comprehended  that  the  decision  of  a  trial  judge  on  a  ques- 
tion of  fact  must  stand  as  a  verity  unless  shown  to  be  clearly 
wrong  by  a  decided  preponderance  of  evidence  against  it, 
outweighing  the  contrary  evidence  and  the  presumed  ad- 
vantages which  he  may  legitimately  have  had  in  discov- 
ering the  truth  that  do  not  appear  in  the  record,  one  will 
take  in  the  full  scope  of  the  effect  of  such  decision  and 
appreciate  the  great  power  which  the  trial  judge  exercises 
in  such  matters.  It  is  a  power  but  little  less  than  that  ex- 
ercised by  a  jury  in  deciding  questions  of  fact.  The  proper 
exercise  of  it  calls  for  the  most  careful  scrutiny  of  the  evi* 
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dence  to  the  end  that  right  may  prevail  over  wrong  so  far 
as  practicable.  The  most  weighty  responsibility  incident 
to  the  judicial  office  in  trial  courts,  in  civil  matters,  is  that 
involved  in  the  proper  determination  of  questions  of  fact 
upon  evidence,  because,  unlike  a  wrong  decision  on  a  ques- 
tion of  law,  one  on  a  question  of  fact  may  be  safe  against 
challenge  in  an  appellate  court  because  of  the  presumed  su- 
periority of  opportunity  of  the  former  over  the  latter,  which 
may  not,  probably  does  not,  in  all  cases,  exist,  for  separat- 
ing the  right  from  the  wrong. 

In  this  case  there  is  the  very  significant  circumstance  that 
Mr.  McCrossen  exercised  the  elective  franchise  in  the  state 
of  Washington  three  times  while  residing  there.  We  must 
presume  that  the  essentials  of  citizenship  are  the  same  in  that 
state  as  here,  and  that  MoCrossen^a  assertion  of  the  right  of 
citizenship,  as  indicated,  was  inconsistent  with  his  possessing 
a  homestead  in  the  state  of  Wisconsin.  But  we  cannot  say 
that  such  circumstance  is  conclusive.  He  violated  the  law 
in  voting,  or  he  committed  perjury  in  testifying  that  his  resi- 
dence in  the  state  of  Washington  was  for  mere  temporary 
purposes  and  that  his  intention  at  all  times  was  to  return  to 
the  Wisconsin  homestead.  The  trial  court  concluded  from 
all  the  circumstances  that  he  testified  to  the  truth.  It  seems, 
looking  at  the  record  alone,  that  there  is  room  for  a  differ- 
ent conclusion.  But  there  are  many  cases  in  the  books 
where  it  has  been  held  that  the  mere  act  of  voting  at  a  par- 
ticular place  is  not  conclusive  on  the  question  of  residence. 
Many  well-considered  cases  of  that  kind  are  cited  to  our  at- 
tention in  the  brief  of  counsel  for  respondents.  Robinson  v. 
Charleton^  104  Iowa,  296 ;  Dennis  v.  Omaha  Nat.  Bank,  19 
Neb.  675;  Mallard  v.  First  Nat.  Banh^  40  Neb.  784;  Ckmy 
V.  Schuster,  44  Neb.  269;  CampheU  v.  Potter  (Ky.),  29  8.  W. 
Bep.  139.    In  the  last  case  cited  the  Kentucky  court  said : 

^^This  court  has  held  that  the  homestead  right  is  never 
forfeited  when  there  has  been  an  occupancy  and  then  a 
temporary  removal  with  the  intent  to  return  and  make  the 
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premises  a  borne.  Appellants  endeavored  to  show  that  the 
appellee  abandoned  all  purpose  to  return  to  the  property 
and  that  his  residence  had  been  permanently  located  else- 
where by  proving  that  he  registered  and  voted  in  wards 
in  Bowling  Green  other  than  the  one  in  which  his  home  was 
situated.  The  proof  shows  that  he  did  this.  This  act  is  not 
conclusive  of  the  question,  but  is  merely  a  fact,  in  connec- 
tion with  the  other  facts  proven,  to  aid  the  court  in  deter- 
mining whether  the  removal  of  the  appellee  from  the  prem- 
ises was  permanent  or  temporary  The  court  holds  that  the 
act  of  re^stration  and  voting  are  not  sufScient  to  overcome 
the  weight  of  the  testimony  which  conduces  to  prove  that 
the  removal  was  temporary." 

Courts  generally,  that  have  spoken  on  the  subject,  reason 
in  the  same  vein.  In  this  case  the  circumstance  of  voting 
in  the  foreign  jurisdiction  was  rebutted  by  the  positive  evi- 
dence of  Mr.  McOrosaen  of  his  purpose  in  going  to  the  state 
of  Washington  and  his  intention  at  all  times  to  return,  and 
the  circumstance,  established  by  his  evidence  and  that  of 
other  witnesses,  that  the  removal  to  "Washington  was  for  the 
sole  purpose  of  benefiting  Mrs.  McOrossen's  health.  In  view 
of  all  the  evidence  in  the  record,  and  the  weight,  as  above 
indicated,  to  be  given  to  the  decision  of  the  trial  judge,  we 
cannot  say  that  such  decision  is  against  the  clear  preponder- 
ance of  the  evidence.    Therefore  it  cannot  be  disturbed. 

By  the  Court. —  The  judgment  rendered  in  favor  of  defend- 
ants for  costs,  establishing  the  homestead  right  of  J.  A.  Mo- 
Chrosaen^  is  affirmed.  The  judgment  establishing  the  validity 
of  the  mortgage  is  reversed.  No  costs  in  this  court  will  be 
aUowed  in  favor  of  either  party  to  the  appeal,  except  the 
appellants  shall  pay  the  clerk's  fees.  The  cause  is  remanded 
with  directions  to  modify  the  judgment  entered  so  that  it 
will  decree  the  invalidity  of  the  mortgage  in  accqrdanoe 
with  this  opinion. 

Babdbbn,  J.y  took  no  part 
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116        »646         MoOlbllan,  Appellant,  vs.  Chippewa  Valley  Electrio 
Baileoad  Company,  Kespondent.  • 

Apra  11-^  April  SO,  190L 

Street  railways:  Personal  injuries:  Negligence:  Contributory  negligence: 

Pleading:  Evidence:  Wilful  miseondueL 

1«  Plaintiff,  driving  on  a  load  of  hay,  turned  into  a  street  used  by  an 
electric  railway,  and,  while  driving  on  the  track,  was  struck  by  a 
oar  ooming  up  from  behind  at  a  speed  of  from  twelve  to  fifteen 
miles  an  hour  and  injured.  Held,  that  if  the  car  was  actually  in 
sight  when  he  entered  on  the  track,  it  was  his  duty  to  see  it,  and 
that  he  was  guilty*  of  contributory  negligence  if  he  did  not  see  it, 
notwithstanding  he  testified  that  he  looked  and  did  not  see  any 
car. 

&  In  such  case,  if  the  car  was  not  in  sight  when  he  drove  upon  the 
track,  he  was  guilty  of  contributory  negligence  in  traveling  800 
feet  along  the  track  without  looking  for  the  approach  of  a  car. 

8.  A  complaint  simply  charging  negligence  states  a  different  cause  of 
action  from  one  charging  wilful  misconduct  or  a  wanton  and  reck- 
less act  equivalent  to  wilful  misconduct,  and  evidence  of  such 
misconduct  is  not  admissible  under  the  former. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ean 
Claire  county:  James  O'Neill,  Circuit  Judge.   Affirmed, 

This  is  an  action  to  recover  damages  for  personal  injuries 
suffered  by  the  plaintiff  by  reason  of  a  collision  between 
one  of  the  defendant's  street  cars  and  a  load  of  hay  upon 
which  the  plaintiff  was  riding.  The  accident  happened 
upon  the  12th  of  June,  1899,  at  about  8:10  p.  m.,  on  Put- 
nam street,  in  the  city  of  Eau  Claire.  Putnam  street  runs 
directly  north  and  south,  and  is  sixty-six  feet  in  width,  and 
is  practically  level.  It  is  crossed  by  Madison  street,  run- 
ning directly  east  and  west,  and  a  single  track  of  the  de- 
fendant's street  railway  runs  east  upon  Madison  street  until 
it  reaches  Putnam  street,  where  it  turns  and  runs  north  in 
the  middle  of  Putnam  street  for  several  blocks.  Fay  street, 
which  runs  in  a  northwesterly  direction,  comes  into  Put- 


Wis.]  JANUAEY  TERM,  1901.  327 

McClellan  y&  Chippewa  Valley  Electric  R.  C!o. 

nam  street  at  a  distance  of  422  feet  north  of  Madison  street, 
its  width  being  seventy-three  feet  measuring  along  the  west 
line  of  Putnam  street.  Birch  street,  running  directly  east 
and  west,  crosses  Putnam  street  422  feet  north  of  Fay  street. 
The  evidence  shows  that  on  the  evening  in  question  the 
plaintiff,  who  was  driving  a  team  of  horses  attached  to  a 
load  of  hay  and  standing  up  upon  the  load,  drove  north- 
westerly on  Fay  street  to  Putnam  street,  where  he  turned 
directly  north,  intending  to  drive  along  Putnam  street  until 
he  reached  his  own  house,  which  was  located  on  the  west 
side  of  Putnam  street  in  the  block  north  of  Birch  street; 
that  a  man  named  Palmer,  of  whom  the  plaintiff  had  pur- 
chased the  hay,  followed  the  plaintiff,  riding  in  a  buggy, 
some  three  or  four  rods  in  the  rear;  that  the  plaintiff  drove 
northward  on  the  west  side  of  the  street-railway  track  on 
Putnam  street,  and  at  some  point  between  Fay  street  and 
Birch  street  drove  onto  the  street-railway  track  and  trav- 
eled north  on  the  track  for  some  distance, —  the  point  where 
he  entered  upon  the  track  and  the  distance  which  he  drove 
thereon  not  being  clearly  fixed ;  that  at  some  point  before 
he  reached  Birch  street,  while  he  was  still  upon  the  track, 
one  of  the  defendant's  interurban  street  cars  came  up  from 
the  south,  and  struck  the  load  of  hay  with  considerable 
force,  breaking  the  pole  of  the  wagon,  throwing  the  plaint- 
iff off  from  the  load,  and  injuring  him,  and  causing  the 
liorses  to  run  away.  The  plaintiff  claims  that  he  looked 
south  for  a  car  when  he  first  entered  on  Putnam  street,  and 
also  when  he  turned  upon  the  track,  and  that  there  was 
none  in  sight.  The  negligence  claimed  was  in  the  running 
at  an  excessive  rate  of  speed  and  in  the  giving  of  no  warn- 
ing signal.  The  car  was  an  interurban  car,  running  between 
Eau  Claire  and  Chippewa  Falls,  and  weighed  about  11,000 
pounds,  being  considerably  larger  than  an  ordinary  street 
car.  The  evidence  showed  that  it  was  light  enough  at  the 
time  of  the  accident  so  that  one  could  see  two  blocks  or 
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more,  and  that  there  was  a  headlight  apon  the  street  car. 
Palmer  testified  that  no  bell  was  rang  bj  the  motorman, 
and  that  the  car  was  going  at  the  rate  of  twelve  or  fifteen 
miles  an  hour,  and  did  not  slacken  its  speed  prior  to  the 
collision.  The  conductor  of  the  car  testified  that  he  gave  a 
signal  to  stop  the  car  in  the  middle  of  the  block,  and  that 
the  motorman  answered  it  by  a  single  tap  of  the  gong;  the 
signal  being  given  because  a  passenger  wished  to  get  off  at 
Birch  street.  The  plaintiff  testified  that  the  first  notice  he 
had  of  the  approach  of  a  car  was  when  he  was  struck. 

At  the  close  of  the  plaintiff's  case  a  motion  for  nonsuit 
was  sustained,  and  from  judgment  thereon  the  plaintiff  ap- 
peals. 

For  the  appellant  the  cause  was  submitted  on  the  brief 
of  V.  W.  Jcmiea. 

For  the  respondent  there  was  a  brief  by  Frawley^  Bundy 
dk  WilGoXy  and  oral  argument  by  B.  P.  Wilcox. 

WmsLow,  J  It  is  impossible  to  tell  with  any  degree  of 
certainty  from  the  evidence  at  what  point  the  plaintiff  drove 
upon  the  street-railway  track,  or  what  distance  he  traveled 
upon  the  track,  or  where  the  collision  in  fact  occurred.  The 
plaintiff's  verified  complaint  (which  has  never  been  amended) 
states  that  while  he  was  driving  along  Putnam  street,  at  a 
point  about  100  feet  south  of  Birch  street,  he  attempted  to 
cross  the  track  from  the  west  to  the  east  side  of  the  street, 
and  while  in  the  act  of  crossing  was  struck  by  the  car.  It 
appears  that  he  was  examined  as  an  adverse  party  before 
the  trial,  and  he  admits  that  he  then  testified  that  he  had 
traveled  on  the  track  but  a  little  ways  before  the  accident 
happened ;  also  that  he  then  testified  that  he  had  traveled 
probably  the  length  of  his  wagon,  or  twice  that  length,  on 
the  track,  before  he  was  hit;  but  he  now  says  that  he  made 
a  mistake  in  so  testifying.  Upon  the  trial  he  testified  that 
be  had  driven  upon  the  track  the  width  of  two  lots  fifty  or 
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sixty  feet  wide  before  he  was  struck ;  that  he  first  drove  upon 
the  track  in  front  of  a  house  No.  540  Putnam  street  (which 
is  shown  by  the  evidence  to  be  288  feet  south  of  Birch  street 
crossing,  and  hence  139  feet  north  of  Fay  street);  that  he 
was  struck  about  two  rods  south  of  a  certain  row  of  trees  on 
the  west  side  of  Putnam  street  (the  most  southerly  of  which 
is  shown  by  the  evidence  to  be  seventy-two  feet  south  of 
Birch  street);  and  that  he  fell  from  the  load  on  the  south 
crossing  of  Birch  street,  and  was  dragged  by  the  horses  north 
across  Birch  street.  Palmer  testified  upon  the  trial  that  the 
plaintiff  drove  north  on  the  west  side  of  Putnam  street  about 
one  third  of  the  block  (142  feet);  that  he  then  turned  onto 
the  track,  and  drove  north  on  the  track  about  one  third  of 
the  block,  when  he  was  struck  as  he  got  up  by  thb  trees. 
Upon  being  recalled,  Palmer  testified  that  when  he  (Palmer) 
was  two  or  three  rods  north  of  Fay  street  he  looked  south, 
and  saw  the  car  coming  about  the  middle  of  the  block  be- 
tween Madison  and  Fay  streets;  that  plaintiff  wt^  then  three 
or  four  rods  ahead  of  him,  and  was  on  the  track,  and  had 
been  on  the  track  for  a  distance  of  five  or  six  rods.  If  this 
be  true,  McCleUan  must  have  driven  on  the  street-railway 
track  from  one  to  two  rods  after  entering  on  Putnam  street. 
The  plaintiff  testifies  positively  that  he  looked  south  for  a 
car  when  he  drove  onto  Putnam  street,  and  again  when  he 
drove  onto  the  railway  track,  and  that  none  was  in  sight  on 
either  occasion,  and  that  he  did  not  look  south  again. 

The  evidence  of  Palmer  is  that  the  car  was  traveling 
from  twelve  to  fifteen  miles  per  hour,  and  did  not  slacken 
its  speed ;  and  this  is  the  only  evidence  as  to  the  speed  of 
the  car.  The  plaintiff  says  that  his  team  was  walking,  but 
he  does  not  fix  the  speed.  While  it  is  impossible  to  recon- 
cile all  of  the  evidence,  there  are  certain  results  which  may 
be  deduced  therefrom  with  certainty.  If  plaintiff  entered 
on  the  track  after  traversing  one  third  of  the  block  (142 
feet),  and  traveled  north  one  third  of  a  block,  he  was  637 
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feet  north  of  Madison  street  when  he  entered  the  track  and 
779  feet  north  thereof  when  he  was  struck.  If  he  traveled 
three  miles  an  hoar  (certainly  a  very  moderate  estimate), 
and  the  car  traveled  fifteen  miles  an  hour  (the  highest  esti- 
mate given),  the  car  would  have  traveled  but  710  feet  while 
the  plaintiff  was  traveling  142  feet  on  the  track,  and  must 
have  been  in  sight  on  Putnam  street  when  the  plaintiff 
entered  on  the  track,  when  he  testifies  that  he  looked  and 
did  not  see  it.  If,  however,  the  car  was  not  actually  in  sight 
when  plaintiff  drove  on  the  track,  because  it  had  not  yet 
turned  the  corner  at  Madison  street,  then  the  plaintiff  must 
have  turned  onto  the  track  substantially  immediately  after 
he  entered  on  Putnam  street,  as  seems  to  be  the  result  of 
Palmer's  last  evidence,  and  in  this  case  he  must  have  trav- 
eled somewhere  from  250  to  300  feet  northward  along  the 
track  without  looking  for  a  car.  "Whichever  horn  of  the 
dilemma  the  plaintiff  takes,  he  is  convicted  of  contributory 
negligence. «  If  the  car  was  actually  in  sight  when  he  en- 
tered on  the  track,  then  it  was  his  duty  to  see  it,  and  he  waa 
negligent  if  he  did  not  see  it,  notwithstanding  he  testifies 
that  he  looked  and  did  not  see  it.  If,  on  the  other  hand,  it 
was  not  in  sight,  then  it  is  certain  that  he  traveled  nearly 
or  quite  300  feet  along  the  track  without  looking  for  the 
approach  of  a  car.  In  either  case  he  is  guilty  of  contribu- 
tory negligence.  Bryant  v.  Metropolitan  St.  li.  Go.  28  Misc. 
(N.  Y.),  532. 

The  claim  is  now  made  by  appellant  that  there  was  evi- 
dence in  the  case  sufiicient  to  show  a  case  of  wilful  intent 
to  injure,  or  that  reckless  and  wanton  disregard  on  the  part 
of  defendant's  employees  of  the  plaintiff's  rights  and  safety 
which  is  deemed  equivalent  to  an  intent  to  injure,  and  may  be 
called  a  constructive  intent,  and  which  has  been  inaccurately 
termedgross  negligence.  Bolin  v.  C,  St.  P.,  M.  <&  O.  li.  Co. 
108  Wis.  333.  With  regard  to  this  claim  it  is  sufficient  to 
say  that  no  such  cause  of  action  is  stated,  or  attempted  to 
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be  stated,  in  the  complaint.  The  complaint  simply  charges 
negligence.  Certainly,  if  wilful  misconduct  is  claimed,  or 
a  wanton  and  reckless  act  equivalent  in  law  to  wilful  mis- 
conduct, the  cause  of  action  is  a  different  one  from  a  cause 
of  action  founded  upon  negligence  simply.  The  defendant 
is  entitled  to  know  what  the  cause  of  action  is  upon  which 
the  plaintiff  relies.  14  Ency.  of  PI.  &  Pr.  338,  §  8. 
JSy  the  Court. —  Judgment  affirmed. 
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Street  railtoay:  Collision  at  street  crossing:  Negligence:  Court  and  jury :  110  331 

Contributory  negligence:  Duty  to  look  and  listen:  Motorman:  De-  J  J^         J^p 

gree  of  care:  Special  verdict:  Municipal  corporations:  Ordinances:    

Franchise:  Validity:  Sounding  of  gong  on  street  car:  Violation  of 
ordinance,  when  negligence  per  se:  Instructions  to  jury:  Appeal: 
Judgment  on  reversoL 

1.  It  being  undisputed  that  a  collision  between  a  street  oar  and  a 
wagon,  suddenly  drawn  upon  the  track  in  front  of  such  car,  at 
a  street  crossing,  did  not  result  in  any  injury  to  the  car  other 
than  a  few  scratches  of  the  paint  on  the  front  end;  that  it  did  not 
cause  any  disturbance  of  the  lights  upon  the  car,  the  persons  in 
charge  thereof,  or  the  passengers  thereon,  other  than  that  caused 
by  sudden  application  of  the  brake  and  reversal  of  the  current; 
that  the  car  stopped  substantially  at  the  place  of  the  collision;  and 
that  it  did  not  materially  push  the  wagon  ahead  upon  the  track 
nor  mar  nor  break  it  at  the  point  of  contact,  such  physical  situation 
is  so  inconsistent  with  the  theory  that  the  car  was  going  several 
miles  per  hour,  for  the  few  seconds  required  for  a  traveler,  ap- 
proaching the  crossing  at  a  speed  of  three  miles  per  hour,  to  travel 
thirty  feet,  as  to  leave  no  ground  for  the  jury  to  say  that  the  mere 
speed  of  the  car  was  so  great  as  to  constitute  actionable  negli- 
gence. 
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2l  Testimony  of  a  person  or  any  number  of  persons  that  he  or  they, 
when  approaching  a  street-car  track  with  a  view  of  crossing  it» 
looked  along  the  track  for  a  coming  oar  and  did  not  see  one, 
though  a  car,  by  reason  of  physical  conditions  and  distances  to  be 
traveled,  must  have  been  in  plain  sight  and  so  near  the  point  of 
observation  as  to  render  an  attempt  to  cross  the  track  in  front  of 
it  dangerous,  is  inconsistent  with  all  reasonable  probabilities^  and 
the  jury  should  not  be  required  or  allowed  to  consider  the  subject 
as  involving  a  disputed  question  of  fact. 

&  It  is  {he  duty  of  a  person,  under  the  foregoing  circumstances,  in  the 
exercise  of  ordinary  care  for  his  own  safety,  to  see  the  danger  that 
is  perfectly  obvious  by  reasonable  attention  to  the  situation,  and 
not  to  go  upon  the  track  in  front  of  the  car  that  is  so  near  that  its 
speed  will  necessarily  have  to  be  greatly  slackened  or  stopped,  or 
collision  with  the  wagon  rendered  probable;  and  failure  in  that 
regard  is  contributory  negligence  as  a  matter  of  law. 

4  It  is  the  duty  of  the  traveler  upon  the  street,  in  approaching  a 
point  where  he  desires  to  cross  a  street-car  track,  to  look  and  listen 
for  a  coming  car  and  to  perform  that  duty  when  and  where  he  will 
have  reasonable  opportunity  to  render  his  efforts  in  that  regard 
effective,  and  it  is  as  much  his  duty,  as  a  matter  of  law,  to  see  an 
approaching  car  which  is  in  plain  sight  and  in  dangerous  proxim- 
ity to  the  crossing,  and  not  to  negligently  place  himself  in  the  way 
of  it,  as  it  is  to  look  for  the  car;  hence  evidence  that  he  performed 
the  duty  of  looking,  but  did  not  see  the  actually  approaching  car, 
does  not  raise  a  question  of  fact 

&  It  is  not  actionable  negligence  for  the  motorman  in  charge  of  a 
street  car,  when  the  car  is  in  operation  upon  a  street  and  approach- 
ing a  street  crossing,  to  fail  to  exercise  the  highest  degree  of  care, 
or  such  care  as  a  vigilant  or  prudent  person  would  exercise  under 
the  same  or  similar  oircumstancea  It  is  sufficient  if  he  exercises 
the  care  of  a  person  of  average  prudence  in  the  same  or  similar 
circumstances. 

&  In  an  instruction  to  a  jury  the  words  **  ordinarily  prudent  men,** 
'*  the  great  mass  of  mankind  "  and  **  a  person  of  average  prudence  ** 
express  synonymous  terms,  and  when  coupled  with  the  words 
*' ordinarily  exercised  under  the  same  or  similar  circumstances'* 
express  the  quantum  of  care  required  in  order  to  meet  the  particu- 
lar danger,  or  the  danger  of  probability  of  injury  therefrom  if  not 
effectually  guarded  against,  as  it  increases  or  diminishea 

7.  The  mere  acquirement  by  purchase  of  a  street-railway  franchise 
containing  regulations  as  to  the  manner  of  operating  cars,  in 
compliance  with  a  condition  of  a  new  and  independent  franchise 
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which  does  not  refer  to  the  old  grant  or  in  any  way  make  its  pro 
visions  a  part  of  the  new  one,  such  condition  being  olearly  imposed 
to  prevent  a  conflict  of  rights,  does  not  add  to  or  restrict  the  pro- 
visions of  such  new  grant. 
8b  A  city  ordinance  is  not  valid  unless  reasonable,  and  whether  it  sat- 
isfies that  requirement  or  not  is  a  judicial  question. 
91.  A  city  ordinance  requiring  the  continuous  ringing  of  a  bell  upon 
street  cars  while  such  cars  are  in  motion  upon  a  street  is  unrea- 
sonable and  to  that  extent  void  for  any  purpose,  unless  made  a 
condition  of  the  grant  of  the  franchise. 

IOl  If  such  a  requirement  is  valid  for  any  purpose  because  made  a  con- 
dition of  the  grant  itself,  the  violation  thereof  does  not  constitute 
actionable  negligence  or  evidence  of  such  negligence,  because,  as 
regards  the  safety  of  travelers  on  the  street,  it  is  unreasonable. 

IL  An  instruction  that  a  motorman  in  charge  of  a  street  car,  when  the 
oar  is  In  operation  upon  a  street  and  approaching  a  street  crossing, 
must  exercise  due  care  or  proper  care,  unexplained,  fails  to  instruct 
and  may  mislead.  Coupled  with  instructions  to  the  effect  that 
the  term  refers  to  the  highest  degree  of  care,  or  any  degree  of  care 
other  than  that  of  a  person  of  average  prudence  under  like  or  simi- 
lar circumstances,  it  is  error. 

12L  a  traveler  upon  a  street  at  a  street  crossing,  desiring  to  cross  the 
street-oar  track  there  situate,  has  not  the  same  right  to  require  the 
speed  of  a  car  to  be  slackened  to  enable  him  to  pass  over  the 
track  as  the  person  in  charge  of  the  cars  has  to  require  him  to 
give  way  to  allow  the  car  to  pass. 

18L  The  motorman  in  charge  of  a  street  car  approaching  a  street  cross- 
ing must  use  ordinary  care  for  the  safety  of  travelers  liable  to  go 
into  the  pathway  of  the  car,  but  he  has  the  right  to  expect  that 
such  travelers  will  use  ordinary  care  to  inform  themselves  of  the 
approach  of  the  car  and  not  retard  its  passage. 

14  Where  it  appears  from  the  evidence  that  a  motion,  duly  made,  to 
change  an  answer  to  a  question  in  a  special  verdict  and  for  judg- 
ment should  have  been  granted,  under  the  rule  that  the  appellant 
is  entitled  to  have  done  that  which  ought  to  have  been  done,  judg- 
ment will  be  entered  in  the  appellate  court  remanding  the  cause 
upon  reversal  with  directions  to  the  trial  court  to  correct  the  ver- 
•    diet  as  indicated  and  render  judgment  for  the  defendant 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county :  James  O'Neill,  Circuit  Judge.  Reversed, 
Action  to  recover  compensation   for  personal  injuries 
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caused  under  circumstances  alleged  in  the  complaint  in 
effect  as  follows:  About  9:30  o'clock  p.  m.,  August  27, 1899, 
while  plaintiff  and  her  husband,  accompanied  by  several 
other  persons,  in  a  lumber  wagon  drawn  by  two  horses, 
were  traveling  south  on  North  Farwell  street  at  the  cross- 
ing thereof  with  Wisconsin  street,  a  point  much  used  for 
public  travel,  said  Wisconsin  street  having  a  street-railway 
track  in  operation  thereon  by  defendant  under  a  franchise 
limiting  the  speed  of  its  cars  to  ten  miles  per  hour,  and  requir- 
ing a  bell  to  be  continuously  rung  on  every  car  while  in 
motion  upon  a  street, —  and  while  they  were  in  the  exercise 
of  ordinary  care  in  the  act  of  passing  over  the  street-car 
track,  one  of  its  cars  approached  such  point  from  the  east 
at  a  speed  of  twenty-five  miles  per  hour  without  any  bell 
being  sounded  and  without  the  motorraan  paying  any  atten- 
tion to  their  presence,  although  their  situation  of  peril  was 
in  plain  view  of  such  motorman,  whereby  such  car  collided 
with  their  wagon  and  overturned  it,  causing  severe  bodily 
injuries  to  plaintiff,  which  were  described  in  general  lan- 
guage. It  was  further  alleged  in  effect  that  the  track  was 
laid  on  a  down  grade  from  the  east,  to  the  point  where  the 
collision  occurred,  for  a  distance  of  several  hundred  feet; 
that  it  was  obscured  from  view  from  Farwell  street,  upon 
which  plaintiff  was  traveling,  by  a  high  billboard  on  the 
north  side  of  Wisconsin  street;  that  at  a  point  thirty-four 
feet  north  of  the  north  rail  of  the  track,  a  car  located  thereon 
at  any  point  to  the  east  could  be  seen  for  a  distance  of  about 
375  feet;  that  plaintiff  and  her  associates  looked  that  way 
for  a  car  while  at  such  point  and  not  seeing  any  proceeded 
slowly,  turning  their  attention  to  the  west  to  see  if  a  car 
was  approaching  from  that  direction ;  that  they  again  looked 
east  as  the  horses  were  on  the  north  rail  of  the  track,  when 
they  saw  a  car  approaching,  so  close  to  them  that  it  seemed 
that  the  only  way  to  save  themselves,  if  any  existed,  was  to 
complete  the  crossing;  that  they  endeavored  to  do  so,  but 
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before  they  got  olear  of  the  track  the  oollision  and  injury 
occurred. 

The  answer  admitted  the  collision  and  injury.  It  put  in 
issue  the  allegations  of  negligence  as  regards  defendant's 
motorman  in  handling  the  car,  and  pleaded  contributory 
negligence  of  plaintiff  as  a  defense. 

The  evidence  established  beyond  controversy  the  following 
facts:  The  night  was  dark  but  still,  and  there  was  nothing 
to  interfere  with  hearing  or  seeing  an  approaching  car  while 
it  was  a  sufficient  distance  from  the  Farwell  street  crossing 
to  enable  a  traveler  upon  such  street  to  avoid  being  injured 
by  it  by  the  exercise  of  reasonable  diligence  to  that  end. 
Farwell  street  was  a  north  and  south  street,  and  Wisconsin 
street  an  east  and  west  thoroughfare,  the  two  crossing  each 
other  at  right  angles  at  the  place  of  the  accident.  The  street- 
oar  track  was  on  Wisconsin  street.  The  north  side  of  the 
street  was  about  thirty  feet  from  the  north  rail  of  the  track. 
For  several  hundred  feet  of  the  approach  of  the  street-car 
track' to  the  crossing,  from  the  east,  it  was  on  a  down-grade 
towards  the  crossing.  Wisconsin  street  was  lighted  by  elec- 
tric lights,  but  Farwell  street,  in  the  vicinity  of  the  cross- 
ing, was  not  lighted.  The  street  car  that  collided  with  the 
wagon  in  which  plaintiff  was  riding  was  an  open  car.  It 
was  lighted  with  a  number  of  electric  lights  and  was  fur- 
nished with  a  headlight  which  was  burning  brightly  at  the 
time  of  the  accident.  The  approaching  car  could  have  been 
plainly  seen,  by  anyone  standing  within  the  territory  that 
was  common  to  the  two  streets,  while  anywhere  within  a 
distance  of  800  feet  on  Wisconsin  street  from  the  place  of 
collision.  It  was  seen  by  many  witnesses,  several  of  whom 
testified  for  plaintiff,  including  all  who  so  testified  on  the 
subject.  The  car  was  but  a  short  distance  from  the  place  of 
collision  when  the  team  was  within  a  few  feet  of  the  north 
rail  of  the  track.  The  evidence  was  conflicting  as  to  the 
speed  of  the  horses,  but  on  plaintiff's  side  it  showed  that 
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they  were  going  aboat  three  miles  per  hour.  The  evidence 
was  also  conflicting  as  to  the  speed  of  the  car,  witnesses 
placing  it  from  four  to  twenty-five  miles  per  hour.  There 
was  a  conflict  as  to  the  extent  the  car  bell  was  sounded  and 
as  to  what  efforts  were  made  to  slacken  the  speed  of  the 
car  or  to  stop  it  immediately  before  the  collision.  It  was 
established  beyond  controversy  that  the  car  collided  with 
the  wagon  back  of  the  front  wheels  and  immediately  in  front 
of  or  with  the  hind  wheels  of  the  wagon,  but  that  the  latter 
were  not  broken  in  any  way  so  as  to  indicate  that  they  came 
in  contact  with  the  car.  The  owner  of  the  wagon  said  they 
were  racked  a  little.  The  wheels  were  not  splintered  or 
marked,  neither  was  any  part  of  the  wagon  broken  by  the 
collision  itself,  unless  it  was  the  wagon  reach.  The  car  was 
not  broken  or  injured  in  any  way  other  than  a  few  scratches 
on  the  front  end.  The  lights  in  the  car  did  not  go  out,  nor 
were  they  disturbed.  The  jar  of  the  car  was  not  sufficient 
to  inconvenience  the  two  passengers  on  the  car  or  attract 
their  attention  particularly  to  the  fact  that  anything  un- 
usual had  happened.  The  motorman  was  not  moved  from 
his  place  at  all,  neither  was  the  conductor,  except  slightly, 
as  the  brake  was  put  upon  the  car  and  the  current  reversed 
to  stop  it.  The  motorman  brought  his  car  to  a  dead  stop 
almost  at  the  instant  of  the  collision,  the  location  of  the  car 
after  the  stop  being  about  at  the  manhole  in  the  center  of 
the  street.  The  space  occupied  by  the  team  and  wagon  was 
about  twenty-one  feet  long.  When  the  occupants  of  the 
wagon  were  so  located  that  they  had  full  opportunity  to  see 
a  car,  if  one  was  coming,  at  any  point  within  800  feet  from 
the  crossing,  the  horses'  heads  were  about  fifteen  feet  from 
the  north  rail  of  the  track;  from  that  time  till  they  were 
frightened  by  the  approach  of  the  car  they  traveled  about 
twent}'  feet,  and  up  to  the  instant  of  the  collision  they  trav- 
eled about  thirty  feet.  At  most,  according  to  the  finding 
of  the  jury,  the  car  was  going  not  to  exceed  ten  miles  per 
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hour  or  aboat  three  and  one-half  times  as  fast  as  the  horses 
were  traveling  when  the  motorman  first  applied  his  brake, 
which  was  some  distance  from  the  point  of  collision.  Plaint- 
iff and  some  of  those  who  were  associated  with  her  in  the 
wagon,  at  the  time  of  the  accident,  testified,  all  agreeing 
substantially  that  they  looked  for  a  car  .when  they  could 
easily  have  seen  one  if  it  was  within  a  distance  of  350  feet 
from  the  crossing  and  when  the  horses'  heads  were  within 
about  fifteen  feet  from  the  north  rail  of  the  track,  and  that 
the  car  struck  the  wagon  in  the  vicinity  of  the  hind  wheels. 
They  stated  that  they  looked  east  and  saw  no  car ;  that  they 
then  looked  west  and  hearing  a  car  approaching,  but  not 
seeing  it,  and  supposing  it  was  coming  from  the  west  and 
was  obscured  by  a  turn  in  the  track  a  block  away,  they  con- 
tinued to  look  in  that  direction  for  a  brief  space  of  time  till 
the  noise  of  the  car  so  increased  that  they  were  moved  to 
turn  and  look  again  to  the  east,  when  the  car  was  almost 
upon  them.  There  was  evidence  of  some  disturbance  of  the 
horses  caused  by  the  approach  of  the  car,  but  it  was  prac- 
tically undisputed  that  such  disturbance  did  not  occur  till 
about  the  time  the  horses  stepped  upon  the  track  and  the 
occupants  of  the  wagon  observed  their  peril. 

Stating  some  of  the  material  evidence  more  in  detail,  with- 
out attempting  to  quote  what  was  said  by  witnesses  ver- 
hatim, —  the  city  engineer  stated  that  by  taking  an  observa- 
tion east  on  Wisconsin  street  at  a  distance  of  thirty-one  feet 
and  some  inches  north  of  the  north  rail  of  the  track  —  the 
point  at  which  it  is  claimed  the  occapants  looked  east  —  an 
approaching  car  could  have  been  seen  if  located  at  any  point 
for  a  distance  of  349  feet  from  where  the  collision  occurred, 
and  that  at  a  point  a  few  inches  nearer  the  track,  one  could 
have  seen  a  car  located  anywhere  on  the  track  to  the  east 
for  a  distance  of  about  800  feet.  One  of  the  occupants  of 
the  wagon  said  that  when  she  looked  east  she  could  see  all 
the  way  up  to  a  point  which  was  over  800  feet  from  the 
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crossing.  Witness  Haggarty,  for  plaintiff,  said  she  saw  the 
team  on  Wisconsin  street;  that  she  saw  them  when  the 
wagon  was  coming  onto  the  street;  that  in  an  instant  or  so 
she  saw  the  car  coming  at  a  point  that  was  abont  140  feet 
from  the  crossing;  that  her  attention  was  on  the  car  for  a 
brief  space  of  time;  that  then  she  heard  a  person  in  the 
wagon  "holler,"  whereupon  she  looked  again  at  the  team  and 
it  was  on  the  track,  at  which  time  the  car  was  abont  forty 
feet  from  the  line  of  Farwell  street;  that  the  team  was 
walking  till  the  front  end  of  the  wagon  was  on  the  north 
rail  when  they  commenced  to  prance  from  fear.  Witness 
Becker,  for  plaintiff,  said  that  he  saw  the  occurrence  and 
saw  the  team  and  the  car  shortly  before  the  collision;  that 
when  he  saw  the  team  first  they  were  just  coming  over  the 
sidewalk  or  crossing  on  the  north  side  of  Wisconsin  street, 
and  that  the  car  at  that  time  was  almost  to  Farwell  street; 
that  the  car  struck  the  wagon  mostly  on  the  hind  wheels; 
that  when  he  first  saw  the  horses  the  car  was  nearly  to  the 
line  of  Farwell  street;  that  the  car  was  a  little  way  up  the 
hill ;  that  the  horses  were  afraid  of  the  car  for  it  was  right 
near  them;  that  he  could  not  tell  just  where  the  car  was 
w^ien  he  first  saw  the  horses.  Witness  Rustin,  for  plaintiff, 
said  he  saw  the  accident;  that  the  car  passed  him  at  a  point 
that  was  about  140  feet  from  the  place  of  the  collision,  be- 
fore he  saw  the  team ;  that  when  he  saw  the  horses  they 
were  near  to  or  on  the  track  and  the  car  between  him  and 
Farwell  street,  and  nearer  Farwell  street ;  that  the  car  passed 
him  going  about  twenty-five  miles  per  hour  and  did  not 
slacken  its  speed  perceptibly  till  the  collision  occurred;  that 
it  went  a  little  way  after  the  collision.  Other  witnesses  for 
plaintiff  testified  that  the  car  was  going  at  great  speed  be- 
fore it  struck  the  wagon,  some  putting  it  as  high  as  twenty- 
five  miles  per  hour,  and  that  the  motorman  made  little  or 
no  effective  effort  to  slacken  the  speed  of  the  car;  that  at 
the  time  of  the  collision  there  were  two  reports  (one  evi- 
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dentlj  being  caused  by  the  collision  and  the  other  by  the 
wagon  box  when  it  struck  the  ground).  One  witness  said 
that  he  beard  a  kind  of  bump  followed  by  a  crash.  Some 
thought  the  first  report,  and  others  that  the  last  report,  was 
the  louder. 

The  motorman  for  defendant  testified  that  as  his  oar  ap- 
proached the  crossing  and  when  it  was  some  distance  away 
and  before  the  team  came  onto  Wisconsin  street,  the  brake 
was  partly  on ;  that  the  car  was  not  going  over  four  or  five 
miles  per  hour;  that  when  he  observed  the  team  making 
for  the  crossing  he  tightened  his  brake  and  reversed  the 
<3urrent;  that  the  occupants  of  the  wagon  were  not  paying 
any  attention  to  their  situation;  that  the  driver  did  not  pay 
any  attention  to  the  danger  till  a  woman  back  of  him  raised 
up  and  "  hollered,"  at  which  time  the  horses  became  disturbed ; 
that  they  jumped  right  in  front  of  the  car;  that  he  did  all 
he  could  to  stop  it  and  had  it  almost  to  a  full  stop  when  it 
reached  the  wagon;  that  it  missed  the  main  wheels  and 
passed  in  front  of  the  hind  wheels;  that  they  struck  the 
drawbar,  which  extended  in  front  of  the  car;  that  the  horses 
Jumped,  causing  the  left  hind  wheel  of  the  wagon  to  lift 
up  over  the  drawbar,  at  which  instant  the  reach  parted, 
causing  the  box  to  leave  its  place  on  the  back  hounds ;  that 
immediately  thereafter  the  box  was  overturned  and  the 
horses  ran  away  with  the  front  wheels  of  the  wagon;  that 
the  car  stopped  almost  instantly  after  the  collision  and  at 
the  manhole  in  the  center  of  the  street;  that  the  wagon  was 
not  broken  by  the  car,  nor  the  car  injured  in  any  way 
by  the  wagon ;  that  there  was  no  evidence  of  the  accident  on 
the  car  except  a  few  scratches;  that  he  was  not  disturbed 
in  his  place  upon  the  car,  and  that  the  lights  were  not  dis- 
turbed. He  said  he  kept  a  sharp  lookout  all  the  time  and  had 
his  car  under  complete  control,  and  that  he  sounded  the  car 
gong  repeatedly.  The  conductor  on  the  car  said  that  the 
team  came  from  the  north  and  right  onto  the  track,  and  that 
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the  motorman  applied  his  brake  and  reversed  his  carrent  as 
soon  as  he  could,  causing  the  car  to  stop  in  about  half  its 
length ;  that  the  car  did  not  in  fact  strike  the  wagon ;  that 
it  was  about  to  a  stop  as  the  left  hind  wagon  wheel  struck 
the  drawbar  extending  in  front  of  the  car.  The  passenger 
on  the  car  corroborated  the  motorman  and  conductor.  She 
said  she  felt  a  little  shock  but  did  not  hear  any  crash  till 
the  car  stopped;  that  she  then  heard  the  noise  of  the  wagon; 
that  the  car  did  not  move  again  till  it  started  on  the  trip. 
She  agreed  with  the  motorman  and  conductor  that  the  car 
gong  was  sounded  and  that  vigorous  efforts  were  made  to  stop 
the  car.  She  also  agreed  with  the  motorman  that  the  car 
stopped  about  at  the  mafthole  in  the  middle  of  the  street. 
There  was  other  evidence  corroborating  the  testimony  of 
the  motorman. 

There  was  evidence  of  the  existence  of  a  street-car  fran- 
chise adopted  in  1888,  containing  the  limitation  on  the 
speed  of  cars  and  requirement  as  to  the  continuous  ringing 
of  a  bell  upon  each  car  while  in  motion  upon  the  street, 
alleged  in  the  complaint;  also  evidence  that  the  franchise 
granted  by  such  ordinance,  subject  to  such  limitation  and 
condition,  was  the  property  of  defendant  by  purchase  from, 
through,  or  under  the  original  grantee.  There  was  also  evi- 
dence that  a  new  and  independent  franchise  was  granted 
in  1897,  under  which  the  railway  was  being  operated  at  the 
time  of  the  accident,  which  ordinance  recited  that  it  was 
granted  to  take  effect  on  condition  that  the  original  ordi- 
nance had  passed  by  purchase  to  the  new  grantee.  The 
evidence  showed  that  such  new  ordinance  did  not  contain 
any  regulation  as  to  the  manner  of  ranning  cars  or  giving 
signals  of  their  presence  on  the  street  by  the  sounding  of 
bells  or  otherwise. 

A  motion  for  a  nonsuit  was  made  at  the  close  of  plaint- 
iff's evidence,  which  was  denied  and  the  ruling  duly  ex- 
cepted to.    At  the  close  of  the  evidence  a  motion  on  behalf 
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of  defendant,  for  the  direction  of  a  verdict,  was  denied  and 
the  ruling  excepted  to.  The  cause  was  submitted  to  the 
jury  for  a  special  verdict  under  instructions  to  which  many 
exceptions  were  taken  which  will  be  referred  to  in  the  opin- 
ion so  far  as  necessary.  The  jury  rendered  the  following 
verdict: 

"  Q.  1.  Did  the  defendant,  in  the  manner  in  which  it  op- 
erated the  cars  which  collided  with  the  wagon  in  which 
plaintiff  was  riding,  fail  to  exercise  the  highest  degree  of 
skill  and  care  to  avoid  a  collision,  which  a  careful  and  viffi- 
lant  man  would  observe  under  like  circumstances  in  the 
management  of  such  business  ?    A.  Yes. 

"  Q.  2.  If  you  answer  the  last  question  *  Yes,'  then  was 
such  failure  to  exercise  such  skill  and  care,  the  proximate 
cause  of  plaintiff's  injury  ?    A.  Yes. 

"  Q.  3.  At  what  rate  of  speed  was  the  car  which  collided 
with  the  wagon  in  which  plaintiff  was  riding,  traveling  be- 
tween Dewey  and  Far  well  streets,  at  the  time  the  motor- 
man  first  applied  the  brakes  ?    A.  Ten  miles  per  hour. 

"  Q,  4.  Did  the  defendant  run  its  car,  at  the  time  in  ques- 
tion, between  Dewey  street  and  Farwell  street,  at  a  higher 
rate  of  speed  than  a  prudent  and  vigilant  person  engaged 
in  the  management  of  such  business,  would  have  run  it 
under  the  same  circumstances  ?    A.  Yes. 

"  Q.  5.  If  you  answer  the  last  question  *  Yes,'  then  was 
such  rate  of  speed  the  proximate  cause  of  plaintiff's  injury? 
A.  Yes. 

"  Q.  6.  Was  a  bell  rung  continuously  on  the  car  which 
collided  with  said  wagon  while  it  was  moving  between 
Dewey  and  Farwell  streets?    A.  No. 

"  Q.  7.  Was  the  motorman  of  the  defendant  guilty  of  any 
want  of  ordinary  care  in  the  manner  and  extent  he  rang  the 
bell?    A.  Yes. 

"  Q.  8.  If  you  answer  the  last  question  *  Yes,'  then  was 
such  want  of  ordinary  care  the  proximate  cause  of  the  in- 
jury the  plaintiff  sustained?    A,  Yes. 

"  Q,  9.  Was  the  plaintiff  guilty  of  any  want  of  ordinary 
care,  at  and  prior  to  the  collision,  which  contributed  to  the 
accident?    A.  No. 

"  Q.  10.  If  the  plaintiff  is  entitled  to  recover,  at  what 
sum  do  you  assess  her  damages?    A.  One  thousand  dollars." 


342  StJPKEME  COURT  OF  WISCONSIN.         [110 

Stafford  vs.  Chippewa  Valley  Iilectric  R.  Co. 

On  the  coming  in  of  such  verdict  defendant's  counsel 
moved  the  court  to  strike  out  the  answer  to  question  9  and  in- 
sert in  place  thereof  an  affirmative  answer,  and  for  judg- 
ment on  the  verdict  as  so  corrected,  which  motion  was 
denied  and  the  ruling  duly  excepted  to.  Other  motions 
were  made  and  exceptions  to  the  rulings  thereon  preserved 
BO  as  to  present  the  questions  involved  on  appeal.  Judg- 
ment was  rendered  for  plaintiff. 

For  the  appellant  there  was  a  brief  by  FravHey^  Bundy 
(&  WilcoXy  and  oral  argument  by  JR.  P.  Wilcox. 

For  the  respondent  there  was  a  brief  by  Thos.  M.  Casey 
and  A.  J,  Sutherland^  B.ud  oral  argument  by  J/r.  Sutherland, 

Makshall,  J.  The  record  discloses  many  reversible  er- 
rors, most  of  which  are  violations  of  such  plain  and  familiar 
principles  of  law,  it  is  not  considered  that  we  would  be  jus- 
tified in  indulging  in  any  very  extensive  discussion  of  them 
or  citation  of  authorities.  If  the  numerous  decisions  of  this 
and  other  courts  already  in  the  books,  on  the  points  to 
which  we  refer,  are  not  sufficient  to  prevent  such  obvious 
and  plain  departures  from  correct  principles,  as  to  some  ex- 
tent, at  least,  ruled  this  case  in  the  trial  court,  perhaps  it  is 
useless  to  add  to  what  has  been  said  and  is  best  to  rely  upon 
a  mere  correction  of  the  errors  and  brief  reference  to  ele- 
mentary principles  as  the  most  effective  way,  in  the  partic- 
ular jurisdiction  involved,  of  preventing  a  recurrence  of  the 
mischief  in  the  future.  Trial  courts  must  deal  firmly  and 
with  courage  in  administering  the  great  power  intrusted  to 
them.  Established  principles  of  law  must  prevail,  regard- 
less of  the  condition,  and  regardless  of  the  station,  of  par- 
ties, natural  or  artificial.  The  most  humble  must  have  the 
full  benefit  of  all  the  wise  safeguards  designed  in  the  law 
for  the  preservation  of  personal  and  property  rights,  and 
the  same  benefits  must  be  as  fully  vouchsafed  to  every  other 
party.    The  famed  patron  of  justice  must  be  blind  to  mere 
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parties  in  actual  as  well  as  in  theoretical  administration, 
weighing  facts,  and  them  only,  by  those  principles  of  right 
and  justice,  settled  in  the  law,  for  separating  right  from 
wrong,  denying  redress  in  the  particular  case  in  hand,  even 
though  one  party  would  be  greatly  benefited  by  an  oppo- 
site conclusion  while  his  adversary  would  not  be  perceptibly 
burdened  thereby,  wherever  the  violation  of  legal  rights 
does  not  appear,  which  is  the  essential  to  support  legal  re- 
dress. Any  other  course  would  strike  at  the  very  founder 
tion  of  the  judicial  system  which  is  the  embodiment  of  the 
wisdom  of  ages.  If  there  is  any  class  whose  members  have 
greater  interest  than  any  other  in  the  maintenance  of  legal 
standards  it  is  the  most  humble,  the  one  whose  members 
are  the  most  defenseless,  having  little  or  no  protection  apart 
from  the  safeguards  furnished  by  such  standards,  but  who, 
with  such  safeguards  properly  administered,  can  attack  or 
defy  the  most  powerful  in  the  vindication  of  their  legal 
rights. 

The  evidence  in  this  case  leaves  no  room  for  reasonable 
doubt  but  that,  as  early  as  the  first  opportunity  which  plaint- 
iff and  her  associates  had  for  taking  a  fair  observation  to 
the  east,  as  they  approached  the  street-car  track,  and  when, 
by  their  own  evidence,  they  did  take  such  observation  — 
giving  plaintiff  the  benefit  of  every  reasonable  if  not  pos- 
sible inference  from  the  testimony  in  her  favor  —  there  was 
a  clear  view  of  such  track  to  the  east  for  a  distance  of  about 
350  feet,  and  that  the  horses  traveled  thereafter,  going  at 
the  rate  of  some  three  miles  per  hour  or  approximately  four 
and  one-half  feet  per  second,  about  twenty  feet,  before  they 
became  so  frightened  by  the  noise  or  sight  of  the  approach- 
ing car,  which  was  only  a  very  short  distance  away,  and  was 
approaching,  according  to  the  verdict  of  the  jury,  at  a  dan- 
gerous rate  of  speed  or  about  eleven  feet  per  second.  So 
when  full  opportunity  for  observing  the  car  existed,  and 
plaintiff  and  her  associates  testified  that  they  looked  east,  it 
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was  not  more  than  forty  feet  further  away  than  when  the 
horses  became  so  frightened  as  to  draw  the  attention  of  the 
driver  to  the  danger,  was  a  conspicious  object,  and  not  more 
than  100  feet  from  where  the  collision  occurred.  The  idea  that 
the  car  moved  from  a  point  where  it  was  out  of  sight  from, 
plaintiff's  point  of  view  when  she  looked,  to  where  it  was 
when  the  horses  became  frightened,  a  distance  of  some  275 
feet,  while  the  horses  traveled  but  about  twenty  feet,  mak- 
ing the  speed  of  the  car  somewhere  about  fifty  miles  per 
hour  or  twice  as  great  as  the  most  extravagant  testimony  of 
plaintiff's  witnesses  puts  it,  is  as  well  within  the  bounds  of 
the  ridiculous,  we  venture  to  say,  as  anything  that  has  here- 
tofore received  serious  consideration  by  a  trial  court  or  jury. 
We  cannot  believe  for  a  moment  that  the  learned  trial  court 
or  the  jury  believed  that  such  a  thing  could  be  within  rea- 
sonable probabilities  or  that  the  case  was  submitted  to  the 
jury  upon  any  such  theory. 

So  the  case  comes  down  to  this:  The  car  was  in  plain  sight 
of  plaintiff  and  her  associates  when  she  looked  east.  It  was 
not  more  than  about  100  feet  away.  It  was  not  only  within 
sight  but  it  was  strikingly  so  and  was  within  hearing.  The 
night  being  dark,  the  car  an  open  one,  with  many  electric 
lights  and  a  headlight  that  sent  its  rays  across  the  intersec- 
tion of  the  streets  some  distance  in  advance,  and  it  being  on 
an  up-grade  from  the  crossing,  it  was  necessarily  a  very  con- 
spicuous object  from  the  point  of  observation  at  which,  ac- 
cording to  plaintiff's  evidence,  she  looked  east  along  the 
track.  Under  those  circumstances  is  it  reasonable  to  say 
that  such  care  as  was  testified  to  by  plaintiff  and  her  asso- 
ciates, or  any  reasonable  care,  was  exercised  to  discover  the 
presence  of  the  approaching  car,  and  that  the  discovery  was 
not  made  ?  To  that  there  can  be  but  one  answer.  Either 
the  observation  was  not  taken  and  the  testimony  to  the  con- 
trary is  false,  or  the  car  was  seen  and  the  testimony  the 
other  way  was  false,  and  the  accident  occurred  by  the  driver 
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of  the  horses  attempting  to  cross  the  track  regardless  of  the 
danger,  depending  upon  the  vigilance  of  the  motorman  to 
stop  his  car  before  reaching  the  wagon.  Any  other  answer 
would  be  contrary  to  all  reasonable  probabilities.  This  is 
one  of  those  very  plain  cases  sometimes  met  with,  where 
clear  improbability  was  brought  within  the  limits  of  reason- 
able probability,  as  regards  the  situation  of  the  jury,  by  the 
submission  to  them  of  the  question  involved.  Its  submission 
was  necessarily  a  suggestion  by  the  court  that  there  was 
evidence  to  sustain  plaintiff's  theory  upon  some  reasonable 
ground.  That,  to  some  extent,  justified  the  jury  in  so  treat- 
ing the  question,  and  in  saying  that  to  be  a  fact  which  all 
reason  and  common  sense  must  condemn.  The  wrong  thus 
done  received  such  affirmance  after  its  commission  that  the 
responsibility  was  cast  upon  this  court  to  right  it.  As  has 
heretofore  been  said,  no  greater  injury  can  be  inflicted  upon 
a  plaintiff  in  a  case  of  this  kind  than  to  stimulate  his  hopes 
by  a  result,  and  cause  him  to  exhaust  his  resources  in  de- 
fending such  result,  which  is  contrary  to  reason  and  cannot 
stand  the  test  of  a  review.  It  should  be  kept  clearly  in 
mind  that  courts  and  juries  go  beyond  their  legitimate  sphere 
by  deciding  that  a  fact  exists  which  is  contrary  to  all  reason- 
able probabilities,  and  that  such  is  the  case  no  matter  how 
many  witnesses  testify  to  the  existence  of  such  facts.  The 
testimony  of  plaintiff  that  she  looked  for  a  coming  car  when 
it  must  have  been  plainly  in  view,  yet  did  not  see  it,  cannot 
be  true  consistent  with  possession  by  her  at  the  time  of 
the  capacity  for  seeing,  as  to  which  there  is  no  question. 
The  point  under  discussion  is  ruled  by  Grroesbeck  v.  (7.,  M,  dk 
St.  P.  R.  Co,  93  Wis.  505 ;  Schneider  v.  (7.,  M.  dk  St.  P.  R.  Co. 
99  Wis.  378 ;  Steinhofd  v.  (7.,  M.  db  St.  P  R.  Co.  92  Wis.  123 ; 
Cawley  v.  La  Crosse  City  R.  Co.  101  Wis.  145 ;  Flaherty  v. 
Ha/rrison^  98  Wis.  559 ;  Badger  v.  Janesville  C.  MiUs^  95  Wis. 
599;  Hyer  v.  Janesville,  101  Wis.  371;  White  v.  C.  &  N.  W. 
R.  Co.  102  Wis.  489-493;  O'Brien  v.  C,  St.  P.,  M.  <&  O.  R,  Co. 
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102  Wis.  628-633 ;  Boaster  v.  O.  <&  N.  W.  Ji.  Co.  104  Wis. 
307-330;  JSToester  v.  O.  <&  N.  W.  B.  Co.lOQ  Wis.  460,  and 
many  other  cases. 

It  follows  that, —  since  it  most  be  conceded  that  it  was 
the  duty  of  the  plaintiff,  in  the  exercise  of  ordinary  care  for 
her  own  safety,  to  see  the  danger  that  was  perfectly  obvious 
by  reasonable  attention  to  the  situation,  and  not  go  upon 
the  track  in  front  of  the  car  that  was  so  near  that  its  spee<i 
would  necessarily  have  to  be  greatly  slackened  or  it  would 
have  to  stop  or  render  collision  with  the  wagon  probable, — 
she  was  guilty  of  contributory  negligence  as  a  matter  of 
law,  smd  the  trial  court  should  have  so.  decided  on  the  mo- 
tion for  a  nonsuit,  and  should  have  so  held  at  each  subse- 
quent occasion  when  the  question  was  presented  for  decision. 

What  has  been  said,  together  with  a  conclusion  reached 
which  will  preclude  a  retrial  of  this  case,  renders  it  unnec- 
essary to  deal  with  other  errors;  but  it  is  considered  that 
regard  for  the  administration  of  the  law  in  future  cades  jus- 
tifies, if  it  does  not  call  for,  treatment  of  such  errors  to  some 
extent. 

In  the  first  question  the  jury  were  asked  to  find  whether 
the  motorman  exercised  the  highest  degree  of  skill  and  care 
to  avoid  a  collision  which  a  careful,  vigilant  man  would  ob- 
serve under  like  circumstances.  In  the  instructions  given 
as  to  such  question  the  jury  were  informed  in  the  main  as 
follows: 

"  The  language  of  the  question  itself  involves  what  is  held 
to  be  a  degree  of  care  wnich  ought  to  be  exercised  by  an 
electric  railroad  company  in  the  management  of  its  cars. 
It  is  the  duty  of  a  motorman  on  an  electric  car  to  exercise 
the  highest  degree  of  care  to  avoid  any  collision  or  accident, 
especially  at  street  crossings."     ' 

There  was  more  ot  the  same  sort.  If  the  proposition 
thus  given  to  the  jury  as  the  law  governing  the  standard  of 
care  with  which  a  street  car  should  be  operated,  as  regards 
the  safety  of  travelers  upon  the  street,  has  any  support 
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worth  mentioning  in  the  authorities,  we  confess  want  of 
knowledge  of  it.  No  such  authority  is  suggested  by  re- 
spondent's counsel  and  we  venture  to  say  that  none  exists. 
It  is  not  improbable  that  the  standard  of  care  suggested  by 
the  learned  circuit  judge  is  the  one  that  ought  to  prevail, 
but  courts  thus  far  have  certainly  not  ventured  to  establish 
it  so  as  to  make  it  a  rule  of  action.  If  established  ever,  since 
the  law  Is  now  so  firmly  established  to  the  contrary,  it  must 
be  done  by  the  legislature,  not  by  the  courts.  A  motorman 
circumstanced  as  the  one  in  question  was,  or  In  any  other 
case  as  regards  persons  upon  the  street,  is  bound  to  use 
ordinary  care  and  nothing  more, —  such  care  as  ordinarily 
prudent  men,  or  such  as  the  great  mass  of  mankind,  or  such 
as  a  person  of  average  prudence  ordinarily  exercises  under 
the  same  or  similar  circumstances.  We  should  say  in  pass- 
ing that  the  multiplication  of  terms  is  only  to  cover  the 
various  ways  in  which  the  rule  is  generally  stated.  They 
are  synonymous  terms.  The  degree  of  care  required  in  or- 
der to  come  up  to  the  standard  of  ordinary  care  must  be 
greater  or  less  in  one  situation  than  in  another  according  to 
whether  the  danger  and  the  character  of  it,  all  things  con- 
sidered, are  greater  or  less.  As  danger,  or  the  degree  of 
probability  of  injury  therefrom,  if  it  is  not  effectually 
guarded  against,  increases,  necessarily  the  qicantum  of  care 
should  increase,  but  the  standard  by  which  it  should  be 
measured  remains  the  same.  It  is  the  degree  of  care  which 
a  person  of  ordinary  prudence  ordinarily  exercises  under 
the  same  or  similar  circumstances.  As  is  often  stated  {^a^s 
V.  Schulzy  105  Wis.  146),  the  rule  in  the  abstract,  as  regards 
ordinary  care,  is  such  care  as  is  ordinarily  exercised  by 
persons  of  average  prudence.  Such  care  relative  to  any 
particular  state  of  facts  requires  the  addition  of  the  term 
'*  under  the  same  or  similar  circumstances,"  because  what 
may  be  considered  ordinary  care  under  one  state  of  circum- 
stances is  by  no  means,necessarily,such  care  under  different 
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ciroumstances.  Both  elements  of  the  rale  are  significant. 
It  is  incorrectly  stated  as  to  any  given  case  by  the  omission 
of  either  of  such  elements.  No  citation  ot  authority,  it 
seems,  is  required  to  support  this  doctrine.  It  is  too  familiar. 
The  standard  of  care  which  the  trial  court  said  the  conduct 
of  the  motorman  should  be  tested  by  was  entirely  out  of 
place  in  the  case.  The  finding  of  fact  on  the  subject  was 
immaterial.  It  did  not  constitute  a  legitimate  basis  for  any 
judgment  against  defendant.  If  defendant  was  guilty  as 
found,  no  legal  liability  would  follow,  since  there  was  no 
legal  duty  to  exercise  the  high  degree  of  care  involved. 

The  next  attempt  in  the  verdict  to  submit  to  the  jury  an 
inquiry  covering  wrongful  conduct  constituting  actionable 
negligence  was  in  question  4,  where  they  were  required  to 
find  whether  the  car,  at  the  time  in  question,  was  run  at  a 
higher  rate  of  speed  than  ^prudent  and  vigilant  person  en- 
gaged in  the  management  of  such  business  would  have  run 
it  under  the  same  circumstances.  That  inquiry  was  imma- 
terial. No  such  standard  of  care  was  the  proper  test  to  be 
applied.  All  that  has  been  said  in  respect  to  the  first  ques- 
tion applies  to  the  fourth.  The  proper  inquiry  for  submis- 
sion to  the  jury,  if  any  was  necessary  on  the  evidence, — 
which  at  least,  it  seems,  is  doubtful,  since  there  was  no  con- 
troversy but  that  the  car  was  stopped  substantially  at  the 
place  of  the  accident,  without  any  injurious  consequences 
to  either  the  car  or  the  wagon,  indicating  beyond  contro- 
versy that  the  former  was  not  much  more  than  merely  in 
motion  at  the  time  of  the  collision, —  was  whether  the  car 
was  being  run  faster  than  a  person  of  ordinary  care  would 
have  run  it  under  the  same  or  similar  circumstances.  We 
may  properly  say  in  passing  that  the  improbability,  impos- 
sibility would  be  the  better  term,  of  an  electric  car,  going 
several  miles  per  hour  on  a  down  grade,  colliding  with  a 
wagon  and  the  car  stopping  substantially  at  the  point  of 
the  collision  without  the  persons  on  the  car  being  materially 
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disturbed  or  the  car  showing  any  evidence  of  the  occurrence 
other  than  a  few  scratches  in  the  paint  and  without  the 
wagon  being  thrown  forward  upon  the  track  or  broken  or 
marred  at  the  place  of  contact,  did  not  seem  to  be  appreci- 
ated in  the  submission  of  the  case.  Such  circumstances  so ' 
outweigh  any  amount  of  testimony,  from  the  lips  of  wit- 
nesses, that  the  car  was  going  many  miles  per  hour  at  or 
about  the  instant  of  the  collision,  as  to  leave  no  room  for 
such  testimony  to  be  true. 

The  third  subject  of  supposed  wrongful  conduct  was  sub- 
mitted to  the  jury  by  the  sixth  question,  being  the  one  as 
regards  whether  the  bell  on  the  car  was  rung  continuously. 
That  test  of  defendant's  duty  was  supposed  to  be  material 
by  the  regulation  in  the  street-car  franchise  of  1888,  which 
required  a  bell  on  each  street  car  to  be  continuously  rung 
when  the  car  was  in  motion  upon  the  street.  There  seem 
to  be  three  reasons  why  the  fact  found  by  the  jury  in  an- 
swer to  the  sixth  question  was  immaterial:  (1)  If  the  reg- 
ulation in  the  old  street-car  franchise  was  in  force  as  an 
ordinance  regulating  the  operation  of  cars,  in  the  sense  of 
being  a  general  police  regulation  enacted  by  the  city  govern- 
ment —  and  we  are  unable  to  see  any  reason  for  that  view, — 
it  was  void  because  it  was  unreasonable.  (2)  If  such  regula- 
tion was  a  condition  of  the  grant  of  1888  and  as  such  bind- 
ing upon  the  grantee,  reasonable  or  unreasonable  —  since 
the  grant  was  accepted  with  the  condition  —  the  binding 
effect  thereof  as  regards  the  subject  of  negligence  would 
still  have  to  be  tested  by  whether  it  was  a  reasonable  regu- 
lation or  not,  as  to  promoting  the  safety  of  persons  travel- 
ing upon  the  street.  (3)  Defendant,  at  the  time  of  the  acci- 
dent, was  operating  its  cars  under  an  entirely  independent 
franchise  in  which  there  was  no  provision  as  regards  the 
ringing  of  bells  upon  its  cars. 

It  is  obvious  that  there  was  no  intent,  by  the  ordinance  of 
1897,  to  ingraft  upon  it  the  provisions  of  the  ordinance  of  1888. 
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The  corporation  that  once  possessed  the  grant  of  1888  had 
practically  gone  oat  of  existence,  though  the  ordinance  it- 
self was  still  in  existence  as  a  property  right,  and  stood  in 
the  way  of  granting  a  conflicting  franchise.  So  it  was  made 
a  condition  of  the  new  grant  that  it  shoald  not  take  effect 
unless  the  grantee  was  in  fact  the  owner  of  the  old  franchise 
as  such  grantee  was  reputed  to  be.  The  new  grant  was 
broadly  made,  subject  only  to  "  the  general  provisions  of  the 
statute  law,  now  in  force  and  applicable  thereto,  and  to  such 
reasonable  rules  and  regulations  respecting  such  streets,  high- 
ways and  public  ways  and  operation  of  cars  as  said  common 
council  may  from  time  to  time  enact."  It  will  be  seen  that 
the  law  made  in  proBsenti  a  part  of  the  grant  was  existing 
statutes  of  the  state,  not  municipal  ordinances,  and  that  the 
language  regarding  regulations  for  the  operation  of  cars  was 
used  prospectively.  We  are  unable  to  find  anything  in  the 
ordinance  that  requires  or  will  permit  a  different  construc- 
tion to  be  put  upon  the  language  quoted  than  that  which 
we  have  indicated.  The  reference  to  the  old  ordinance  is 
in  these  words: 

'^  This  ordinance  shall  be  void  and  of  no  effect  unless  said 
Chippewa  Valley  Electric  Company  is  the  owner  by  pur- 
chase, made  under  the  authority  of  the  circuit  court  of  the 
United  States  of  the  Western  district  of  Wisconsin  or  by 
other  due  and  legal  manner  of  the  privileges,  rights,  and 
franchises  existing  by  virtue  of  certain  ordinances  and  of  the 
ordinances  heretofore  adopted  and  passed  by  the  common 
council  of  said  city  authorizing  the  construction  of  street 
railway  and  carriage  ways  in  the  city  of  Eau  Claire." 

There  can  be  no  reasonable  doubt  but  a  conflict  of  privileges, 
rights,  and  franchises  was  being  guarded  against,  and  that 
there  was  no  other  intent  by  the  use  of  the  quoted  language. 
No  necessity  was  left  in  the  new  grant  for  the  exercise  of  any 
rights  under  the  old  one,  for  the  former  covered  the  whole 
field.     It  was  new  and  original  in  every  respect. 

Though  not  necessary,  it  is  deemed  proper  to  discuss  briefly 
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the  first  two  propositions  rendering  the  finding,  as  regards 
the  failure  of  the  motormau  to  ring  the  bell  continuously,  im- 
materiaL  It  is  elementary  that  the  power  of  the  city  council 
to  enact  ordinances  is  not  unlimited.  It  may  go,  within  the 
field  delegated  to  it  by  the  state  legislature,  to  the  boundaries 
of  reason.  Within  such  field  its  discretionary  power  is  su- 
preme, but  it  cannot  legitimately  go  beyond.  If  it  does,  in 
so  far  its  enactments  are  void.  Whether,  in  any  given  case 
where  the  facts  are  undisputed,  a  city  council  has  exceeded 
its  power  by  the  enactment  of  an  unreasonable  ordinance,  is 
purely  a  judicial  question,  to  be  considered  substantially  the 
same  as  that  of  whether  the  legislature  has  exceeded  its 
constitutional  authority,  reasonable  doubts  being  resolved  in 
favor  of  municipal  power.  Clason  v,  Milwaukee^  30  Wis.  316 ; 
Barling  v.  Weat^  29  Wis.  307 ;  Eayea  v.  Appletm,  24  Wis.  542 ; 
17  Am.  &  Eng.  Ency.  of  Law  (1st  ed.),  247,  and  cases  cited ;  1 
Beach,  Pub.  Corp.  §§  612, 513, 514;  Elliott,  Railroads,  §  1082. 
Many  cases  will  be  found  within  the  field  covered  by  the 
above  citations  which  in  principle  condemn  an  ordinance  re- 
quiring a  bell  on  a  street  car  to  be  continuously  sounded  while 
the  car  is  in  motign  upon  a  street.  In  North  Chicago  City  R, 
Go.  V,  Lake  View^  105  111.  207,  an  ordinance  prohibiting  the  use 
of  a  steam  motor  on  street  cars  was  held  void.  In  State  v. 
Jersey  City^  27  N.  J.  Law,  497,  an  ordinance  prohibiting  a  rail- 
road train  from  obstructing  a  street  more  than  two  minutes  at 
a  time  was  so  held.  In  Delaware^  L.  <6  IF.  R.  Co.  v.  East  Orange^ 
41 N.  J.  Law,  127,  an  ordinance  compelling  the  maintenance  of 
flagmen  at  grade  crossings  was  likewise  held  void.  In  Hayes 
V.  Ajppleton^  this  court,  speaking  by  Dixon,  C.  J.,  said:  "  The 
power  of  a  common  council  therefore  extends  only  to  the 
making  of  regulations  for  the  good  of  the  state.  They  must 
be  such  as  only  prudence  and  reason  require,  not  unreason- 
ably prejudicial  to  private  rights  and  interests."  Who  can 
say  that  prudence  and  reason  require  that  a  bell  shall  be  con- 
tinuously sounded  on  a  street  car  while  it  is  in  motion  upon 
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the  street  ?  No  one,  we  venture  to  say,  who  applies  ordinary 
reason  to  matters  of  common  knowledge.  Common  sense 
suggests  that  instead  of  operating  to  protect  persons  travel- 
ing upon  the  street  it  would  have  the  opposite  effect.  It 
would  tend  to  alarm  horses  not  familiar  with  it;  and  persons 
would  naturally  become  so  familiarized  with  the  sound  that 
it  would  cease  to  attract  attention.  Without  continuing  the 
discussion,  we  venture  to  say  that  no  good  reason  can  be 
assigned  for  such  a  regulation  in  the  operation  of  street  rail- 
roads. The  ground  of  the  doctrine  that  the  violation  of  an 
ordinance  designed  to  promote  the  safety  of  individuals  is 
negligences?^  se^  is  that  it  is  a  reasonable  regulation  to  that 
end.  Smith  v.  Milwaukee  B.  <&  T.  Exch,  91  Wis.  360.  Hence 
it  goes  almost  without  saying  that  whether  the  violation  of 
a  regulation  which  is  part  of  a  granted  franchise  constitutes 
actionable  negligence,  must  turn  on  the  same  principle.  So 
it  follows  that  the  guilt  of  the  defendant  found  in  answer 
to  the  sixth  question  does  not  constitute  actionable  negli* 
gence  and  is  insufficient  to  support  a  recovery  in  favor  of 
plaintiff. 

We  have  now,  it  seems,  referred  to  every  specific  subject 
of  supposed  actionable  negligence  covered  by  the  verdict. 
It  was  framed  to  answer  the  calls  of  the  complaint,  and  the 
questions  discussed,  evidently,  were  deemed  to  be  all  that 
were  necessary  on  the  evidence,  from  the  standpoint  of  the 
trial  court  and  that  of  counsel  for  respondent.  In  that 
view  there  was  nothing  for  the  jury  to  pass  upon.  If  there 
can  be  any  doubt  about  the  case  as  the  trial  court  viewed 
it,  from  what  has  been  said,  it  arises  from  the  submission  of 
the  seventh  question,  which  was  immaterial  if  the  ordinance 
requiring  the  continuous  ringing  of  the  bell  was  binding 
upon  defendant.  That  question  is  as  follows :  "  Was  the 
motorman  of  the  defendant  guilty  of  any  want  of  ordinary 
care  in  the  manner  and  extent  he  rang  the  bell?"  It  seems 
that  the  requirement  for  the  continuous  ringing  of  a  bell 
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not  being  binding  on  appellant,  the  question  was  immate- 
rial, as  it  manifestly  refers  back  to  the  one  on  that  sabjeot 
The  court  charged  with  reference  to  it  as  follows: 

'^  Yon  should  consider  the  ordinance  making  it  the  dutj  of 
the  street-car  company  to  ring  a  bell  continuously.  Of 
course  you  will  have  determined  in  answer  to  question  No.  6 
whether  the  bell  was  rung  continuously  or  not,  and  if  you 
find  that  the  bell  was  not  rung  continuously  while  the  car 
was  in  motion  between  Dewey  and  Farwell  streets,  then 
you  will  have  to  determine  whether  the  fact  proves  that 
the  motorman  was  guilty  of  any  want  of  ordinary  care  in 
BO  omitting  to  ring  the  bell." 

Obviously,  if  the  requirements  for  the  continuous  ringing 
of  the  bell  were  valid  —  and  it  seems  the  learned  circuit 
judge  did  not  question  that  —  it  was  not  a  matter  for  the 
jury  to  pass  upon,  whether  the  fact  that  there  was  a  failure 
to  perform  that  duty  established  want  of  ordinary  care  or 
not,  because  such  failure  of  duty  was  negligence  j[>^  se.  If 
it  was  not  a  valid  requirement, — and  it  was  not,  as  we  have 
seen, — there  is  nothing  in  the  evidence  suggesting  the  prob- 
ability that  ordinary  care  called  for  a  continuous  ringing  of 
the  bell.  It  was  a  clear,  still  night.  There  was  no  travel, 
to  speak  of,  at  the  time.  The  time  was  such  that  much 
travel  was  not  reasonably  to  be  expected.  It  does  not  appear 
that  there  was  any  team  upon  the  street  other  than  the  one 
in  question.  The  conditions  for  seeing  the  street  car  for  a 
great  distance,  by  any  person  after  reaching  the  line  of 
Wisconsin  street,  were  all  favorable.  The  obstructions  to 
the  view,  by  a  person  approaching  on  the  cross  street,  were 
not  unusual.  The  track  was  somewhat  on  a  down-grade  but 
not  unusually  so, —  not  enough  to  materially  interfere  with 
the  control  of  the  car.  The  car  itself  was  in  perfect  condi- 
tion. If  a  jury  could  be  permitted  under  such  circumstances 
to  say  that  ordinary  care  required  the  continuous  ringiug 
of  a  bell,  they  might  do  so  in  almost  any  case  that  is  liable 

to  arise.    Nothing  of  the  kind,  we  venture  to  say,  has  been 
Vol.  110—23 
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heretofore  suggested  in  the  law  of  negligence,  as  applicable 
to  the  operation  of  street  cars. 

There  is  another  reason  why  the  finding  of  the  jury  in 
answer  to  the  seventh  question  is  not  sufficient  to  sustain 
the  judgment,  growing  out  of  the  erroneous  instructions 
given  in  regard  to  it.  The  vice  of  the  instruction  as  to  the 
standard  of  care  required  of  the  motorroan  by  the  first  ques- 
tion was  carried  forward  into  this  and  into  all  the  interme- 
diate questions.  Such  standard  was  many  times  stated  as 
that  of  a  prudent  person  under  the  circumstances,  instead 
of  a  person  of  ordinary  care.  True,  at  one  place  in  the  in- 
struction on  the  question  under  discussion  the  court  said 
that  the  degree  of  care  covered  by  it  was  that  of  an  ordina> 
rily  careful  and  prudent  person  under  the  same  or  similar 
circumstances,  but  it  had  previously  been  said,  in  effect^  that 
an  ordinarily  careful  and  prudent  person,  as  regards  the 
conduct  of  defendant,  by  its  motor  man  on  the  occasion  in 
question,  was  a  person  in  the  exercise  of  the  '^highest  degree 
of  skill  and  care," —  a  person  conducting  himself  up  to  the 
standard  of  ''a  careful  and  vigilant  man"  under  the  circum- 
stances; that  '^of  a  prudent  and  vigilant  person  engaged  in 
the  management  of  the  same  business."  At  the  particular 
point  in  question  the  subject  was  summed  up  thus:  ^' You 
should  consider  these  facts  in  determining  whether  the  mo- 
torman  was  prudent  and  careful  in  ringing  the  bell."  Mani- 
festly that  was  all  wrong.  The  jury  should  have  been 
informed  that  they  were  required  to  determine  from  all  the 
evidence  bearing  on  the  subject,  whether  the  motorman  ex- 
ercised ordinary  care, —  such  care  as  a  person  of  ordinary 
care  and  prudence  would  ordinarily  exercise  under  the  same 
or  similar  circumstances.  Nms  v,  Schulzy  106  Wis.  146; 
Ward  V.  M.  &  St.  P.  B.  Co,  29  Wis.  144;  WAeder  f>.  West^ 
port,  30  Wis.  392;  Jung  v.  Stevens  Point,  74  Wis.  547;  WM 
V,  Highlandy  72  Wis.  435;  Hennesey  v.  C.  <b  N.  W.  R.  Co.  99 
Wis.  109. 
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There  are  a  large  number  of  exceptions  to  the  instructions 
given  to  the  jury  aside  from  those^  heretofore  mentioned, 
some  of  which  we  will  briefly  consider.  The  following  lan- 
guage was  used  as  to  question  1 : 

"  The  driver  of  a  private  vehicle  may  cross  the  track  .  .  . 
if  he  uses  due  diligence  not  to  interfere  with  the  passage  of 
a  car.  Between  street  crossings  the  cars  have  the  right  of 
way  superior  to  that  of  other  vehicles,  to  be  exercised  in  a 
reasonabljr  prudent  manner;  but  this  rule  does  not  apply  to 
the  crossing  of  a  track  at  a  street  crossing.  There  neither 
has  the  right  superior  to  the  other." 

That  doctrine  has  been  fully  considered  and  rejected  by 
this  and  by  most  courts.  Tesoh  v.  Milwaukee  E.  R,  c&  L, 
Co.  108  Wis.  593 ;  Watermolen  v.  Fox  Eiver  E,  H.  <&  P.  Co.^ 
<mte^  p.  153.  It  is  difficult  to  conceive  of  a  doctrine  more 
promotive  of  mischief  than  the  one  embodied  in  the  quoted 
language.  If  it  were  to  prevail  as  a  measure  of  the  relative 
rights  of  a  person  opierating  a  street  car  and  a  traveler  upon 
the  street,  then  each  might  run  a  race  with  the  other  and 
the  one  that  arrived  at  the  crossing  first  demand  as  a  matter 
of  right  that  his  contestant  give  way  for  him  to  pass.  Such 
a  system  would  greatly  interfere  with  the  execution  of  the 
public  purposes  for  which  street-railway  franchises  are 
granted.  It  would,  inevitably,  greatly  increase  the  number 
of  accidents  caused  by  cars  in  the  street,  which  are  now  so 
numerous  as  to  call  strongly  for  methods  of  prevention  rather 
than  the  adoption  of  judicial  rules  that  will  tend  to  greater 
confusion  and  danger,  with  consequent  loss  of  life  and  prop- 
erty. Obviously,  reasonable  safety  for  travelers  upon  the 
streets  as  well  as  for  patrons  of  street  cars,  and  reasonable 
safety  for  persons  performing  the  important  duties  of  operat- 
ing street  cars  as  well,  and  reasonable  execution  of  the  pur- 
pose for  which  such  cars  are  operated,  require  that,  when  a 
car  is  operated  reasonably,  that  is,  in  such  a  way  as  to  give 
reasonable  notice  of  its  approach  to  a  street  crossing  and 
reasonable  opportunity  for  travelers  upon  the  street  to  keep 
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out  of  its  pathway,  the  motorman  exercising  ordinary  care 
to  control  the  movement  of  the  car  so  as  not  to  ran  into  a 
person  who  may  inadvertently  get  in  its  way,  it  shall  have 
the  right  of  way  over  a  traveler  with  a  vehicle  or  otherwise, 
wishing  to  cross  the  track  at  that  point;  that  such  traveler 
shall  not  have  the  same  right  to  make  the  motorman  stop  the 
car  to  allow  him  to  pass  as  the  motorman  has  to  caase  him 
to  stop  to  allow  the  car  to  pass;  that  such  traveler  shall  not 
have  the  right  to  go  upon  the  track  in  the  circumstances 
stated  in  front  of  a  moving  car,  when  there  is  reasonable 
ground  to  believe  that  so  doing  will  require  the  speed  of  the 
car  to  be  slackened  in  order  to  avoid  collision.  That  is  the 
reasonable,  humane  doctrine,  it  is  believed.  There  must  be 
some  regulation  in  such  cases,  whereby  one  right  is  primary 
and  the  other  subordinate.  By  universal  custom,  that  is 
recognized  in  the  use  of  streets  by  ordinary  travelers  pass- 
ing in  different  directions;  and  the  statutory  regulation  re- 
quiring travelers,  when  meeting  upon  the  highway,  to  turn 
to  the  right,  is  on  the  same  theory.  Sec.  1591,  Stats.  1898. 
The  policy  of  the  law  is  settled  that  way  generally,  where 
there  would  otherwise  be  conflicting  rights  on  public  ways, 
for  the  purpose  of  obtaining  the  best  standard  for  peace  and 
safety,  as  for  example,  the  relation  of  a  railway  company 
with  the  public  (Elliott,  Kailroads,  §  1153;  Chicago^  M,  cfe 
St.  P.  R,  Co,  V.  Milwaukee^  97  Wis.  418),  and  the  relative 
rights  and  responsibilities  of  towns  where  a  highway  from 
one  town  to  the  adjoining  town  crosses  a  town  line  road 
{State  V.  Childly  109  Wis.  233).  There  are  cases  holding  to 
the  contrary,  but  they  are  mostly  if  not  exclusively  cases 
decided  in  inferior  jurisdictions.  They  proceed  to  a  con- 
clusion upon  the  dangerous  theory  of  a  conflict  of  rights 
between  those  operating  street  cars  and  travelers  upon  the 
streets,  in  which  the  courts  must  take  sides  one  way  at  one 
time  and  another  way  on  a  different  occasion,  according  to 
the  circumstances  of  the  particular  case.   They  proceed,  also, 
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misconceiving  the  scope  of  street-car  franchises  and  the 
power  of  municipalities  over  public  streets.  Streets  are 
under  the  control  of  appropriate  legislative  agencies  to  be 
used  in  such  reasonable  ways  as  such  agencies  may  deter- 
mine in  furtherance  of  the  original  design  thereof.  That 
includes  power  to  grant  street-car  franchises  with  such  lim- 
itations as  regards  the  operation  of  cars  or  otherwise  as  may 
be  deemed  best  for  the  public  interests.  When  such  a  fran- 
chise is  granted  without  limitations  as  to  the  operation  of 
cars  at  crossings  there  passes  with  the  grant  all  reasonable 
liberty  of  action  necessary  to  effectually  execute  the  purpose 
of  the  grant, —  furnishing  to  the  public  facilities  for  quickly 
moving  from  place  to  place  upon  the  street;  and  by  impli- 
cation other  rights,  so  far  as  not  unreasonably  affected,  are 
made  subordinate.  That  requires  travelers  upon  the  street 
to  give  way  for  the  passage  of  cars  at  street  crossings,  as 
before  indicated,  the  same  as  at  other  points,  though  not  to 
the  same  degree. 

The  following  and  similar  language  was  used  in  the  court's 
instructions :  "  The  defendant  company  was  bound  to  ex- 
ercise its  rights  with  the  proper  regard  to  the  rights  of  oth- 
ers." ,"The  motorman  was  bound  to  exercise  a  proper 
degree  of  care,"  etc.  Such  expressions  were  misleading  and 
confusing.  To  say  that  a  motorman  was  bound  to  exercise 
a  proper  degree  of  care  is  right  in  the  abstract,  but  it  fails 
to  convey  any  information  as  to  what  is  a  proper  degree  of 
care.  Without  some  explanation  it  would  be  no  guide  what- 
ever but  would  leave  the  jury  free  to  set  up  their  own  stand- 
ard. Taken  in  consideration  with  the  instructions  to  which 
the  expressions  manifestly  referred  —  that  the  defendant 
and  the  motorman  owed  plaintiff  the  duty  of  exercising  the 
highest  degree  of  care,  the  care  of  a  vigilant  and  prudent 
person  in  the  same  business  under  the  same  circumstances — 
they  were  clearly  wrong,  as  we  have  before  indicated. 
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This  instraction  was  given : 

"  It  is  negligence  on  the  part  of  a  street-rail wav  corpora- 
tion to  propel  its  cars  at  such  a  high  rate  of  speed  as  to  en- 
danger the  safety  of  persons  attempting  to  drive  onto  or 
across  the  street/' 

The  idea  in  that  seems  to  be  the  same  as  in  the  instmo- 
tions  to  the  effect  that  a  traveler  on  the  street  with  a  vehi- 
cle has  the  same  right  to  compel  the  motorman  to  give  way 
to  allow  him  to  cross  as  the  motorman  has  to  delay  the  trav- 
eler. The  mere  statement  of  the  matter  is  snJ93cient  to  con- 
demn it.  It  entirely  ignored  the  true  relations  between  the 
users  of  the  space  occupied  by  the  street, —  that  one  is  the 
common  right  and  the  other  the  special  right.  The  duty 
of  the  traveler  to  exercise  ordinary  care  was  ignored,  and 
the  mere  fact  of  a  car  being  operated  so  that  a  traveler  can- 
not pass  in  front  of  it  without  danger  was  made  negligence 
per  86,  regardless  of  whether  the  motorman  was  exercising 
ordinary  care  in  his  situation  or  not.  It  admitted  readily 
of  the  meaning  that  a  motorman  must  keep  his  car  so  under 
control  that  in  case  a  person  drives  in  front  of  it  he  can  stop 
it  before  a  collision  can  occur,  and  that  if  he  does  not  he  is 
guilty  of  actionable  negligence. 

The  jury  were  instructed,  in  substance,  not  only  that 
there  was  an  ordinance  in  force  in  the  city  of  Eau  Claire 
limiting  the  right  of  defendant  as  to  the  speed  of  its  cars 
to  ten  miles  per  hour  and  requiring  the  bell  to  be  rung  on 
each  car  continuously  while  in  operation  upon  the  street, 
but  that  if  a  violation  of  such  ordinance  was  found  by  the 
jury  it  was  still  a  question  of  fact  to  be  determine  by  them 
whether  such  violation  constituted  a  breach  of  duty  as  re- 
gards travelers  upon  the  street.  The  subject  covered  by 
such  instructions  has  been  heretofore  referred  to  in  discuss- 
ing the  questions.  It  was  error  to  hold  that  there  was  an 
ordinance  governing  the  rights  of  defendant  in  the  matters 
referred  to.    If  there  was  such  an  ordinance  and  it  was 
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valid,  it  was  error  to  leave  the  question  to  the  jury  to  say 
whether  a  violation  thereof  constituted  negligence.  The 
authorities  are  in  substantial  harmony  that  the  violation  of 
such  a  regulation  is  at  least  prima  fac%e  negligence,  and 
this  court,  with  many  others,  holds  that  it  is  negligence  as 
a  matter  of  law.  McCaU  v.  Chamberlain,  13  Wis.  637; 
Smith  V.  Milwaukee  B.  &  T.  Exch.  91  Wis.  360;  TouUoffv. 
Green  Bay,  91  Wis.  490;  KlaU  v.  JST.  0.  Foster  L.  Co.  97  Wis. 
641 ;  Elliott,  Kailroads,  §§  711, 1095. 

We  have  referred  to  that  element  of  the  instructions  as 
regards  the  effect  of  a  violation  of  the  ordinance,  assuming 
that  it  was  a  valid  regulation,  because  the  exceptions  seem 
to  cover  that  field  sufficiently  to  raise  the  question  dis- 
cussed. While  that  part  of  the  charge  was  erroneous^  it 
manifestly  was  not  prejudicial  to  defendant.  The  only 
error  which  in  any  event  could  have  been  prejudicial  to  it 
was  in  the  erroneous  statement  to  the  jury  that  there  was 
in  existence  a  valid  ordinance  on  the  subject  referred  to. 

What  has  been  said  covers  with  sufficient  particularity 
the  entire  field  of  errors  discussed  in  the  briefs  of  counsel, 
so  far  as  the  points  are  deemed  material  to  this  case,  or 
should  be  treated  in  the  case,  whether  necessary  or  not,  as 
a  help  in  future  litigation.  We  will  recapitulate  the  points 
decided  for  the  purpose  of  definiteness  and  the  benefit  of 
greater  facility  for  ready  reference. 

1.  It  id  not  actionable  negligence  for  the  motorman  in 
charge  of  a  street  car,  when  the  car  is  in  operation  upon  a 
street  and  approaching  a  street  crossing,  to  fail  to  exercise 
the  highest  degree  of  care,  or  such  care  as  a  vigilant  or 
prudent  person  would  exercise  under  the  same  or  similar 
circumstances.  It  is  sufficient  if  he  exercises  the  care  of  a 
person  of  average  prudence  in  the  same  or  similar  circum- 
stances. 

^  2.  An  instruction  that  a  person  in  the  circumstances  above 
indicated  must  exercise  due  care  or  proper  care,  unexplained. 
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fails  to  instruct  and  may  mislead.  Coapled  with  instruc- 
tions to  the  effect  that  the  term  refers  to  the  highest  degree 
of  care  or  any  degree  of  care  other  than  that  of  a  person 
of  average  prudence  under  like  or  similar  circumstances, 
it  is  error. 

3.  The  mere  acquirement  by  purchase  of  a  streetcar  fran- 
chise containing  regulations  as  to  the  manner  of  operating 
cars,  as  a  condition  of  a  new  and  independent  grant  which 
does  not  refer  to  or  in  any  way  make  the  provisions  of  the 
old  grant  a  part  of  the  new  one,  such  condition  being  clearly 
imposed  to  prevent  a  conflict  of  rights,  does  not  add  to  or 
restrict  the  provisions  of  such  new  grant. 

4.  A  city  ordinance  is  not  valid  unless  reasonable,  and 
whether  it  satisfies  that  requirement  or  not  is  a  judicial 
question. 

5.  A  city  ordinance  requiring  the  continuous  ringing  of 
a  bell  upon  a  street  car  while  such  car  is  in  motion  upon  a 
street  is  unreasonable  and  to  that  extent  void  for  any  pur- 
pose, unless  made  a  condition  of  the  grant. 

6.  If  a  requirement  of  the  character  above  indicated  is 
valid  for  any  purpose  because  made  a  condition  of  the  grant 
itself,  the  violation  thereof  does  not  constitute  actionable 
negligence  or  evidence  of  such  negligence,  because,  as  re- 
gards the  safety  of  travelers  on  the  street,  it  is  unreasonable. 

7.  As  a  rule  the  mere  operation  of  a  street  car  so  as  to 
render  it  dangerous  for  a  person  to  cross  the  street  in  front 
of  it  is  not  negligence. 

8.  A  traveler  upon  a  street  at  a  street  crossing,  desiring 
to  cross  the  street-car  track  there  situate,  has  not  the  same 
right  to  require  the  speed  of  a  car  to  be  slackened  to  en- 
able him  to  pass  over  the  track  as  the  person  in  charge  of 
the  car  has  to  require  him  to  give  way  to  allow  the  car  to 
pass. 

9.  The  motorman  in  charge  of  a  street  car  approaching  a 
street  crossing  must  use  ordinary  care  for  the  safety  of 
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travelers  liable  to  get  into  the  pathw^ay  of  the  car,  but  he 
has  the  right  to  expect  that  sach  travelers  will  use  ordinary 
care  to  inform  themselves  of  the  approach  of  the  car  and 
not  to  retard  its  passage. 

10.  It  being  the  duty  of  the  traveler  upon  the  street,  in 
approaching  a  point  where  he  desires  to  cross  a  street-car 
track,  to  look  and  listen  for  a  coming  car  and  to  perform 
that  duty  when  and  where  he  will  have  reasonable  oppor- 
tunity to  render  his  efforts  in  that  regard  effective,  it  is  as 
much  his  duty  as  a  matter  of  law  to  see  an  approaching  car 
which  is  in  plain  sight  and  in  dangerous  proximity  to  the 
crossing,  and  not  to  negligently  place  himself  in  tha  way  of 
it,  as  it  is  to  look  for  the  oar;  and  evidence  that  he  per- 
formed the  duty  of  looking  but  did  not  see  the  coming  car 
does  not  raise  a  question  of  fact  for  a  jury  to  determine. 

11.  It  being  undisputed  that  an  alleged  collision  between 
a  street  car  and  a  wagon  that  was  suddenly  drawn  upon 
the  track  in  front  of  a  car  at  a  street  crossing  did  not  result 
in  any  injury  to  the  car  other  than  a  few  scratches  of  the 
paint  on  the  front  end,  nor  disturbance  of  lights  upon  the 
car,  the  persons  in  charge  thereof,  or  the  passengers  thereon, 
other  than  that  caused  by  sudden  application  of  the  brake 
and  reversal  of  the  current;  that  the  car  stopped  substan- 
tially at  the  place  of  the  collision ;  and  that  it  did  not  mate- 
rially push  the  wagon  ahead  upon  the  track  nor  mar  nor 
break  it  at  the  point  of  contact,  such  phj^sical  situation  is 
so  inconsistent  with  the  theory  that  the  car  was  going  sev- 
eral miles  per  hour,  for  the  few  seconds  required  for  a  trav- 
eler, approaching  a  crossing  at  a  speed  of  three  miles  per 
hour,  to  travel  thirty  feet,  as  to  leave  no  ground  for  the 
jury  to  say  that  the  mere  speed  of  the  car  was  so  great  as 
to  constitute  actionable  negligence. 

12.  Testimony  of  a  person  or  any  number  of  persons  that 
he  or  they,  when  approaching  a  street-car  track  with  a  view 
of  crossing  it,  looked  along  the  track  for  a  coming  car  and 
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did  not  see  one,  though  a  car  was  ia  plain  sight  and  so  near 
the  point  of  observation  as  to  render  an  attempt  to  cross 
the  track  in  front  of  it  dangerous,  is  inconsistent  with  all 
reasonable  probabilities  and  a  jury  should  not  be  required 
or  allowed  to  consider  the  subject  as  involving  a  disputable 
question  of  fact. 

It  is  contended  by  appellant's  counsel  that  the  motion  to 
change  the  answer  of  the  jury  on  the  subject  of  contribu- 
tory negligence  of  plaintiflf,  covered  by  the  ninth  question^ 
to  the  affirmative,  and  for  judgment,  should  have  been 
granted ;  and  with  that,  it  must  follow  from  what  has  been 
said,  we  agree.  It  follows  further,  under  the  rule  govern- 
ing the  subject,  that  appellant  is  entitled  to  have  done  that 
which  ought  to  have  been  done  by  a  judgment  here  remand- 
ing the  cause  upon  reversal  with  directions  to  the  trial  court 
to  correct  the  verdict  as  indicated  and  render  judgment  for 
defendant.  Menominee  River  8.  dk  D,  Co,  v,  M.  d&  iT.  J?. 
Co.  91  Wis.  447,  457;  Conroy  v.  C,  St  P.,  M.  db  O.  H.  Co. 
96  Wis.  243 ;  Keller  v.  Schmidt,  104  Wis.  596. 

i?y  the  Court. —  The  judgment  appealed  from  is  reversed. 
The  cause  is  remanded  to  the  circuit  court  with  directions 
to  correct  the  verdict  by  ctanging  the  answer  to  the  ninth 
question  from  "No"  to  "Yes"  so  as,  in  form,  to  find  the 
plaintiflf  guilty  of  contributory  negligence  in  accordance 
with  the  facts,  and  to  render  judgment  on  the  verdict  as  so 
corrected  in  favor  of  defendant  for  costs. 
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Wabdeb,  Sushneli/  &  Olessneb  Company,  Appellant,  vs. 

PisoHEB,  Eespondent. 

April  n— April  so,  1901. 

Sales  of  chattels:  Contracts:  Rescission:  Return  of  chattels:  Parol  modi" 
flcation:  Instructions  to  jury:  Pr^udidal  error:  Agency:  War- 
ranty: Authority. 

"L  In  an  action  to  recover  the  purchase  price  of  a  binder  sold  under  a 
warranty,  it  appeared,  without  dispute,  that  the  purchaser  returned 
the  machine  to  the  vendor's  agent  under  a  claim  of  rescission  of 
the  contract  on  the  ground  that  it  failed  to  comply  with  the  war- 
ranty, but  whether  such  agent  accepted  the  return  without  protest 
was  in  dispute.  Held,  that  the  question  whether  the  return  had 
been  so  accepted  as  to  constitute  a  complete  rescission  of  the  con- 
tract was  material  and  should  have  been  submitted  to  the  jury. 

2.  Where  the  defendant  in  such  a  case  claimed  a  parol  modification  of 
the  contract  by  plaintiflTs  agent,  the  submission  to  the  jury  of  the 
question  whether  there  had  been  such  a  modification,  under  in- 
structions that  if  they  found  that  a  certain  conversation,  claimed 
to  embody  such  parol  modification,  was  had,  and  that  it  occurred 
by  some  clear  space  of  time  after  the  signing  of  the  contract,  then 
they  should  answer  the  question  in  the  affirmative,  is  held  preju- 
dicial to  plaintiff.  The  jury  should  have  been  instructed  that  the 
question  for  them  to  determine  was  whether  the  minds  of  the  par- 
ties meet,  and  it  was  thereby  mutually  understood  that  the  original 
contract  should  be  changed  in  the  particulars  alleged. 

&  Where  plaintiff *8  agent,  authorized  to  make  sale  of  its  machines, 
sold  a  binder  to  defendant,  agreeing  that  he  might  try  it,  and  if  he 
was  not  satisfied  return  it,  thereby  varying  the  terms  of  the  writ- 
ten Of der  therefor,  such  change  does  not  affect  the  warranty  of 
the  machine,  and  does  not  go  beyond  the  agent's  authority,  there 
being  nothing  in  the  written  order  limiting  his  authority  in  that 
regard. 

Appeal  from  a  judgment  of  the  circuit  court  for  Clark 
county :  James  O'Neill,  Circuit  Judge.     Beveraed. 

This  action  was  commenced  in  justice's  court.  The  com- 
plaint shows  that  on  August  4,  1899,  plaintiff  sold  the  de- 
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fendant  a  binder  upon  a  written  order;  the  price  to  be  $110, 
with  six  per  cent,  interest.  A  note  for  the  amoant  was  to 
be  given  on  demand,  after  receipt  of  the  machine,  payable 
^November  1,  1900.  One  of  the  conditions  of  the  sale  was 
that  if,  upon  one  day's  trial,  the  machine  did  not  work  well, 
the  defendant  was  to  give  plaintiff  or  its  agent  immediate 
notice,  and  allow  time  to  send  a  person  to  put  it  in  order. 
If  it  could  not  be  made  to  work  well,  then  defendant  was 
to  return  it  at  once  to  the  agent  from  whom  he  received  it 
The  machine  was  delivered,  and,  after  trying  it  one  day, 
defendant  notified  the  plaintiff's  agent  that  it  did  not  work 
well.  Plaintiff  sent  an  agent,  and  put  the  machine  in  order 
and  made  it  work  well.  Thereafter  plaintiff  demanded 
notes  for  the  purchase  price,  which  defendant  refused  to 
give.  The  answer  admitted  giving  the  order,  and  the  re- 
ceipt of  the  machine,  and  alleged  that  it  did  not  work  well 
the  first  day,  notice  was  given  to  the  agent,  and  an  attempt 
made  to  remedy  the  defects;  that  the  machine  did  not  work 
well,  and  was  returned  to  plaintiff's  agent.  Upon  the  trial 
in  circuit  coart,  and  after  the  evidence  was  all  in,  the  de- 
fendant was  permitted  to  amend  his  answer  by  setting  out 
that,  after  the  execution  of  the  written  order  for  the  ma- 
chine, the  order  was  modified  by  parol  to  the  effect  that  de- 
fendant was  to  be  judge  of  whether  the  machine  worked 
well,  and,  if  it  did  not  work  to  his  satisfaction,  it  might  be 
returned,  and  the  written  order  would  be  of  no  force. 
A  special  verdict  was  rendered  as  follows: 

^^Q.  1.  Did  the  machine  work  well  upon  the  first  day's 
trial?    A.  Yes. 

"  Q.  2.  After  the  plaintiff's  agents  went  out  on  Monday 
afternoon  to  put  the  machine  in  order,  was  the  machine 
made  to  work  well?    A.  No. 

"  Q.  3.  Did  the  defendant  on  Thursday,  August  8th  — the 
next  day  after  plaintiff's  agents  were  out  to  make  the  ma- 
chine work  well, —  return  tne  machine  to  Barton,  plaintiff's 
agent,  claiming  to  rescind  the  contract  of  sale  because  the 
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machine  did  not  work  well?  A.  {By  order  of  the  court.) 
Yes. 

"  Q.  4.  Did  Barton,  plaintiff's  agent,  after  the  written 
order  was  signed  for  the  machine,  agree  with  defendant 
that  defendant  might  take  the  machine  home  and  try  it, 
and,  if  he  was  not  satisfied,  bring  it  back,  and  it  would  not 
be  a  trade?    A.  Yes. 

"  Q.  5.  Did  the  defendant,  after  sach  trial,  bring  the  ma- 
chine back,  because  he  was  dissatisfied  with  it,  and  claim  to 
rescind  the  contract  on  that  account  ?  A.  {By  direction  of 
the  court.)  Yes. 

^'  Q.  6.  In  case  the  court  decides  that  the  plaintiff  is  en- 
titled to  recover,  at  what  sum  do  you  assess  its  damages? 
A.  {By  direction  of  the  court.)  $110.00." 

With  reference  to  the  fourth  question  the  court  gave  the 

following  instructions: 

"  Mr.  Barton  at  first  testified  as  follows:  *  Q.  Mr.  Barton, 
didn't  you,  after  this  contract  was  signed,  and  before  the 
binder  was  loaded  onto  Mr.  PiscJier^s  wagon,  didn't  you  say 
to  him  this :  ''  Take  this  machine  home  and  try  it,  andf,  if  you 
are  not  satisfied,  bring  it  back,  and  it  is  not  a  trade  "  ?  A.  Yes, 
sir;  he  was  to  have  one  day's  trial.'  Mr.  Barton,  on  being 
recalled  in  rebuttal,  states  that  he  is  mistaken  in  saying  that 
this  occurred  after  the  signing  of  the  order.  He  now  claims 
that  the  conversation  on  this  subject  took  place  before  the 
order  was  signed.  The  defendant  states  that  after  the 
binder  was  loaded,  and  after  he  had  signed  the  order,  the 
following  conversation  occurred  between  him  and  Mr.  Bar- 
ton: 'Before  I  started  I  said  to  Mr.  Barton:  "I  will  take 
this  machine  home  now,  and,  if  this  machine  satisfies  me« 
then  it  will  be  a  bargain."  "  All  right,"  he  said :  "  if  it 
don't  work  well  and  don't  satisfy  you,  bring  it  back;  yes." ' 
Now,  if  you  find  that  such  conversation  actually  occurred 
before  the  signing  of  the  order,  and  not  after,  I  will  instruct 
you  to  answer  this  question,  'No.'  Your  answer  should  be 
m  the  negative  unless  you  find  that  there  was  such  a  con- 
versation "  after"  the  signing  of  the  order.  If  you  find  there 
was  a  conversation  of  the  purport  involved  in  the  question 
which  I  have  submitted,  after  the  signing  of  the  order,  and 
separated  from  such  signing  by  some  clear  space  of  time, 
then  you  may  answer  this  question  in  the  affirmative." 
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Plaintiff  moved  to  strike  out  the  answer  to  question  4  and 
for  judgment.  This  motion  was  denied,  and  judgment  was 
entered  for  defendant,  from  which  this  appeal  is  taken  by 
plaintiff. 

Z.  M,  Sturdevantj  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Marsh  dk  Tucker ^ 
and  oral  argument  by  /SI  M.  Marsh. 

Bardebn,  J.  The  result  reached  on  the  trial  of  this  case 
shows  a  somewhat  curious  complication  of  affairs.  The 
plaintiff  bases  its  right  to  a  recovery  upon  the  claim  that  it 
sold  the  binder  upon  the  conditions  set  out  in  the  statement, 
and  that  after  it  had  been  tried,  and  notice  given  that  it 
did  not  work  well,  an  agent  was  sent,  who  put  it  in  order 
and  made  it  work  in  full  compliance  with  the  contract. 
Upon  proof  of  these  facts,  and  that  defendant  refused  to 
pay  for  the  machine,  the  plaintiff  had  a  right  to  recover 
damages  for  refusal  of  defendant  to  give  the  note  as  agreed, 
unless  it  was  to  show  that  the  machine  did  not  comply  with 
the  warranty,  and  that  the  defendant  had  effectually  re- 
scinded the  contract,  or  that  the  machine  was  worthless. 
Peerless  R,  Co,  v.  Conway ^  79  Wis.  622.  Such  damages  would 
ordinarily  be  the  purchase  price  agreed  to  be  paid.  But  the 
undisputed  proof  shows  that  the  machine  was  returned  to 
plaintiff  under  a  claim  of  a  rescission  of  the  contract,  and 
that  it  was  taken  possession  of  and  tested  by  plaintiff^s 
agents.  Of  course,  if  it  was  accepted  by  them  without  pro- 
test, this  was  a  complete  rescission  of  the  contract,  and 
plaintiff  would  have  no  right  of  action.  The  evidence  is 
not  entirely  clear  on  the  subject,  and  no  issue  was  sub- 
mitted to  the  jury  that  called  upon  them  to  determine  the 
question.  It  was  clearly  in  the  case,  and  ought  to  have 
been  determined.  To  further  complicate  the  case,  the  court 
submitted  to  the  jury  the  question  of  whether  the  machine 
"  worked  well "  upon  the  first  day's  trial.    This  was  not 
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claimed  by  the  pleadings  on  either  side,  although  the  evi- 
dence amply  sustains  the  finding  of  the  jury  that  it  did. 
So  long  as  the  plaintiff  did  not  base  its  right  of  recovery 
upon  that  fact,  we  see  no  reason  why  it  was  submitted  to 
the  jury. 

In  answer  to  the  fourth  question,  the  jury  found  that, 
after  the  written  order  for  the  machine  had  been  signed, 
plaintiff^s  agent  agreed  that  defendant  might  take  the  ma- 
chine home  and  try  it,  and  if  he  was  not  satisfied  he  might 
bring  it  back,  and  It  would  be  no  trade.  This  was  based 
upon  a  claim  by  defendant  that^  after  the  machine  had  been 
loaded  and  the  order  had  been  signed,  he  had  a  conversa- 
tion with  the  agent  substantially  as  detailed  in  the  court's 
instructions.  This  was  claimed  by  defendant  to  be  a  parol 
modification  of  the  written  agreement,  and  gave  the  de- 
fendant a  right  to  return  the  machine  if  for  any  reason 
he  was  not  satisfied  with  it,  regardless  of  its  working  qual- 
ities. The  finding  of  the  jury  is  attacked  as  being  against 
the  weight  of  the  evidence.  This  claim  finds  considerable 
support  in  the  fact  that  no  such  claim  was  made  on  the  trial 
in  justice's  court,  and  that  the  defendant  then  swore  that  he 
was  standing  on  the  original  contract,  and  so  notified  the 
plaintiff's  agents.  The  parol  modification  seems  to  have 
been  an  afterthought  developed  some  time  after  the  second 
trial  had  begun.  It  is  contrary  to  all  the  reasonable  proba- 
bilities in  the  case,  and  finds  but  scanty  support  in  defend- 
ant's own  testimony,  when  it  is  considered  as  a  whole.  The 
serious  error  in  the  case  arises  from  the  manner  in  which 
the  question  was  submitted  to  the  jury.  As  indicated  in 
the  statement,  the  court  told  the  jury,  after  detailing  the 
conversations  between  the  agent  and  defendant,  that  if 
they  found  there  was  a  conversation  of  the  purport  involved 
in  the  question  submitted,  and  it  occurred  by  some  clear 
space  of  time  after  the  signing  of  the  order,  then  they  should 
answer  the  question  in  the  affirmative.     The  vice  of  this 


368  SUPKEME  COURT  OF  WISCONSIN.        [110 

Warder,  Bushnell  A  Glessner  Go.  yb.  Pischer. 

instruction  arises  from  the  fact  that  the  court  bases  the 
right  to  answer  it  upon  a  determination  of  the  question  of 
whether  a  given  conversation  occurred.  The  real  question 
was  whether  the  minds  of  the  parties  met,  and  it  was  mutu- 
ally understood  that  the  original  contract  should  be  changed 
in  the  particulars  mentioned.  That  question  was  not  sub- 
mitted to  the  jury  by  the  charge  given,  and  hence  consti- 
tutes prejudicial  error.  For  all  that  appears  in  the  case, 
this  might  have  been  mere  loose  talk  of  the  agent  relative 
to  his  understanding  of  the  terms  of  the  original  contract. 
Solemn  written  contracts  cannot  be  brushed  aside  by  mere 
casual  conversations.  The  minds  of  the  parties  must  meet, 
and  the  terms  of  the  new  agreement  be  established  with  the 
same  certainty  that  is  required  of  other  contracts,  or  it  will 
not  be  recognized. 

The  plaintiff  raises  a  further  question  as  to  the  authority 
of  the  agent  to  alter  or  vary  the  terms  of  the  written  order. 
It  is  argued  that  the  change  claimed  relates  to  the  war- 
ranty of  the  machine,  which  the  agent  had  no  authority  to 
alter.  No  notice  qf  limitations  upon  the  agent's  authority 
was  brought  home  to  defendant.  Within  the  rule  stated 
in  Bannon  v.  C.  AuUinan  c6  Co.  80  Wis.  307,  we  hold  that 
the  agent  did  not  go  beyond  his  authority  in  the  matter 
complained  of.  There  is  nothing  in  the  written  order  lim- 
iting such  authority.  The  alleged  change  did  not  affect  the 
warranty  of  the  machine.  If  made,  it  simply  gave  the  de- 
fendant the  right  to  say  whether  the  machine  suited  him  or 
not.  It  might  have  filled  the  warranty  in  every  respect^ 
and  yet  not  have  been  satisfactory  to  defendant. 

By  the  Court. —  The  judgment  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 
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i 

Thb  Stats  ex  bbl.  Oiboux,  Eespondent^  yb.  Libn,  City 

Clerk,  Appellant. 

4prfl  Jj'-Apnl  so,  I90t 

Appeal:  Jurisdiction:  Becord:  Dismissal 

Where  the  judgment  appealed  from  is  not  included  in  the  leoord,  nor 
returned  to  the  supreme  oourt  from  the  court  below,  the  appellate 
court  has  no  jurisdiction  and  the  appeal  must  be  dismissed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Jackson 
county:  James  O'Neill,  Circuit  Judge.    Appeal  dismissed. 

Appeal  by  respondent  below  from  judgment  on  writ  of 
certiorari  reversing  certain  action  of  the  board  of  review  of 
the  city  of  Slack  Eiver  Falls. 

Carl  G.  Pope^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Larrib,  Riehmond 
dk  Zamby  and  oral  argument  by  T.  O.  Richmond. 

Dodge,  J.  The  judgment  appealed  from  is  not  included  in 
the  record  nor  returned  to  us  from  the  court  below.  In  its 
absence  we  have  no  jurisdiction  of  an  appeal  .therefrom. 
Barton  v.  Twohy  M.  Co.  104  Wis.  420. 

By  the  Cowrt. —  Appeal  dismissed. 


Robinson,  Bespondent,  vs.  Eau  Claibe  Book  &  Stationeby 

Company  and  another.  Appellants. 

AprH  IS—AprU  SO,  1901. 

lAbd:  Pleading:  Amendments  after  trial:  Words  actionable  per  se:  In- 
structions to  jury:  Justification:  Evidence:  Damages:  Court  and 
jury. 

1.  Plaintiff  was  soliciting  subscriptions  for  a  directory  he  contemplated 
publishing,  when  there  appeared  in  two  newspapers  an  article 
headed  **  A  Warning/'  copies  of  which  in  the  shape  of  a  circular 
Vol.  110—24 
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letter  were  mailed  by  defendants  to  several  of  their  customers.  In 
an  action  for  libel,  the  article,  as  set  forth  in  the  complaint,  was  to 
the  effect  that  ''certain  unscrupulous  parties,  in  making  a  pre- 
tended canvass  of  the  city  for  a  directory,  persist  m  falsely  repre- 
senting "  that  defendants  did  "not  intend  to  publish  a  directory;  *" 
that  **  these  untruthful  adventurers  "  knew  it  was  possible  for  them 
to  secure  business  only  by  "misrepresentation";  that  the  people  of 
the  city  had  had  experience  with  **  wandering  fakirs  whose  whole 
capital*'  was  "glowing  promises  and  only  object  to  capture 
money,"  and  that  it  was  "folly  to  pay  money  to  irresponsible 
directory  schemers."  No  objection  was  made  that  the  complaint 
failed  to  allege  that  the  article  was  published  concerning  the 
plaintiff,  as  prescribed  by  sec.  2677,  Stats.  189a  HeM,  that  the  cir- 
cuit court)  after  trial,  properly  allowed  the  complaint  to  be 
amended  in  that  regard. 

2l  Such  article  was  libelous  per  96,  although  it  did  not  impute  a  crime, 
since  it  directly  tended  to  prejudice  the  plaintiff  in  his  trade  and 
business. 

&  In  such  case*  it  was  error  to  instruct  the  jury  to  the  effect  that  the 
defendants  would  fail  on  their  plea  of  justification,  even  if  they 
had  proved  that  the  plaintiff  had  falsely  and  untruthfuUy  made 
the  statements  charged  in  the  libel,  unless  they  went  further,  and 
also  proved  that  at  the  time  of  making  such  statements  the  plaint- 
iff knew  "that  the  defendants  did  not  intend  to  issue  a  directory." 

4  In  such  case,  evidence  of  the  amount  of  money  invested  in  plaintiff*s 
business  and  the  receipts  arising  from  his  sales;  of  the  amount  he 
expended  for  board  while  collecting  pay  for  books  delivered;  and 
that  plaintiff's  directory  is  copyrighted,  is  irrelevant  and  its  admis- 
sion improper. 

&  In  such  case,  where  the  answer  admitted  mailing  copies  of  the  ar- 
ticle in  question  to  certain  of  defendants'  customers,  but  denied 
that  it  caused  the  publication  thereof  in  one  of  the  newspapers, 
evidence  of  one  of  the  proprietors  of  the  newspaper  that  he  knew 
they  had  some  authority  to  publish  the  article;  that  he  did  not 
.  know  how  they  received  it,  nor  who  directed  them  to  put  it  in  the 
paper;  and  that  the  defendants  might  have  done  so,  but  he  could 
not  remember,  is  not  sufficient  to  take  to  the  jury  the  question 
whether  defendants  caused  such  publication. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau  Claire 
county :  Jame8  O'Neill,  Circuit  Judge.     Reversed. 

For  the  appellants  there  was  a  brief  by  Wickham  dk  Farr^ 
and  oral  argument  by  Jarne^  Wickhain. 
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Fop  the  respondent  there  was  a  brief  by  TeaU,  Thomas 
<&  Teally  and  oral  argument  by  K  C.  TeaU. 

Cassodat,  C.  J.    The  complaint  alleges:  That  in  1899  the 
plaintiff  was  engaged  in  publishing  a  directory  of  the  city 
of  Eau  Claire.    That  in  February,  1899,  the  defendants  pub- 
lished in  two  certain  newspapers  and  in  a  circular  letter  a 
-certain  article  alleged  to  be  false  and  defamatory,  headed 
"  A  Warning,"  to  the  effect  that "  certain  unscrupulous  par- 
ties, in  making  a  pretended  canvass  of  the  city  for  a  direct- 
ory, persist  in  falsely  representing"  that  the  defendant 
company  did  "not  intend  to  publish  a  directory;"  that 
'*  these  untruthful  adventurers  "  knew  full  well  that  it  was 
possible  for  them  to  secure  business  only  on  the  basis  of 
'^^ misrepresentation;"  that  the  defendants  had  repeatedly 
assured  the  public,  through  the  press  and  otherwise,  that 
they  should  continue  to  publish  the  city  directory,  and  that 
their  new  volumes  would  be  ready  about  the  1st  day  of  the 
next  July,  after  the  annual  moving  season ;  that  the  people 
of  the  city  had  experience  with  "  wandering  fakirs,  whose 
only  capital"  was. "glowing  promises,  and  only  object  to 
capture  their  money;"  that  the  people  wanted  the  best 
directory,  and  that  that  would  be  the  one  issued  by  them; 
that  it  was  "folly  to  pay  money  to  irresponsible  directory 
schemers,"  when  they  could  be  sure  of  a  reliable  work  at  the 
43ame  or  less  cost.    The  complaint  further  alleges  that  on  or 
about  February  20,  1899,  and  upon  divers  days  subsequent 
thereto,  the  defendants,  for  the  purpose  of  injuring  the 
plaintiff  in  his  said  business,  and  to  discourage  prospective 
subscribers  to  his  directory,  and  to  injure  the  plaintiff  in 
his  business  and  good  name,  falsely,  wrongfully,  and  mali- 
ciously composed  and  caused  to  be  published  in  the  "  Leader  " 
and  "Telegram,"  newspapers  of  general  circulation  and  pub- 
lished at  the  city  of  Eau  Claire,  the  false  and  defamatory 
article  mentioned,  and  claimed  $5,000  da.mages. 
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Issue  being  joined  and  trial  had,  the  jary  returned  a  verdict 
in  favor  of  the  plaintiff,  and  assessed  his  damages  at  $1,500. 
On  motion  of  the  defendants  the  court  set  aside  the  verdict 
and  granted  a  new  trial,  with  an  option  on  the  part  of  the 
plaintiff  to  remit  one  half  of  the  verdict,  and  take  judgment 
for  $750  damages  and  costs,  which  he  did.  From  the  judg- 
ment entered  thereon  for  such  reduced  amount  and  costs, 
the  defendants  bring  this  appeal. 

On  the  motion  for  a  new  trial  it  was  suggested' that  the 
complaint  failed  to  allege  that  the  article  was  published  con- 
cerning the  plaintiff,  as  prescribed  by  the  statute  (sec.  2677, 
Stats.  1898).  But  in  view  of  what  was  alleged,  as  stated, 
and  that  no  such  objection  had  been  made  upon  the  trial, 
the  trial  court  very  properly  allowed  the  complaint  to  be 
amended  in  that  regard. 

Within  the  rules  of  Hw  so  frequently  announced  by  this 
court  as  not  to  require  repetition,  we  must  hold  that  a  num- 
ber of  the  expressions  in  the  article  were  libelous  per  se. 
Bradley  v.  Crainer^  59  Wis.  309 ;  Street  v.  JoAnson^  80  Wis. 
455;  Buckstafv.  Vaill,  84  Wis.  129;  Smith  v.  VtUy,  92  Wis. 
133;  Monson  v.  Lathrop^  96  Wis.  386;  Candrian  v.  Miller^  9S 
Wis.  167.  The  article  published  directly  tended  to  prejudice 
the  plaintiff  in  his  trade  and  business,  and  in  that  respect 
was  actionable,  without  imputing  crime.  Singer  v,  Bendery 
64  Wis.  169;  Brown  v,  Vannamcmj  85  Wis.  454,  and  cases 
there  cited;  Smith  v.  TJtley,  92  Wis.  136;  Dr.  Shoop  F.  M.  Co. 
V,  Wernichy  95  Wis.  168.  While  the  defendants  were  at  lib- 
erty to  inform  the  people  of  the  city  that  they  intended  to 
publish  a  city  directory,  any  representations  to  the  contrary 
notwithstanding,  yet  that  did  not  give  them  the  privilege  to 
publish  an  article  tending  to  impugn  the  integrity,  the  truth- 
fulness, and  the  honesty  of  the  plaintiff  in  his  trade  and 
business.  Such  an  article  published  under  such  circum- 
stances is  not  privileged.  Eude  v.  NasSy  79  Wis.  321 ;  Broicn 
V.  Vannaman,  85  Wis.  451;  Werner  v.  Asoher^  86  Wis.  349. 
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The  indastrious  coansel  for  the  defendants  have  taken 
fifty  exceptions  to  the  charge.  Some  of  them  are  covered 
by  what  has  been  said.  Another  exception  is  to  a  portion 
of  the  charge  to  the  effect  that  the  defendants  woald  fail  on 
their  plea  of  justification  eve^  if  they  had  proved  that  the 
plaintiff  had  falsely  and  untrathfuUy  made  the  statements 
charged  in  the  libel,  unless  they  went  further,  and  also 
proved  that  at  the  time  of  making  such  statements  the 
plaintiff  knew  'Hhat  the  defendant  company  did  not  intend 
to  issue  a  directory."  This  was  going  further  than  the  stat- 
ute required.     Sec.  2678,  Stats.  1898. 

The  trial  court  regarded  the  damages  assessed  by  the  jury 
as  excessive,  and  so  compelled  the  plaintiff  to  reduce  the 
same  one  half,  or  submit  to  a  new  trial.  Such  excessive 
verdict  was  the  manifest  result  of  admitting  a  mass  of  ir- 
relevant and  improper  testimony.  *  All  of  such  evidence  was 
not  objected  to,  but  some  of  it  was.  While  the  publisher  of 
a  libel  which  injures  a  man's  trade  and  business  may  be 
liable  for  the  damages  thereby  directly  caused,  yet  it  does 
not  follow  that  the  difference  between  the  amount  of  money 
invested  in  the  business,  which  the  plaintiff  in  his  testimony 
denominated  as  his  expenses,  and  the  receipts  arising  from 
his  sales,  constituted  the  true  measure  of  such  damages. 
Serious  loss  in  conducting  a  new  enterprise  or  business  often 
occurs  without  the  publication  of  any  libel, —  especially 
with  an  established  local  competitor  in  the  field.  Here  the 
plaintiff's  directory  books  were  ready  for  delivery  May  16, 
1899;  and,  to  make  up  the  amount  of  expenses  so  claimed, 
the  plaintiff  included  $360  for  board  from  that  time  to  the 
following  September,  during  which  time  ho  was  collecting 
pay  for  such  books  delivered.  We  are  unable  to  perceive 
how  such  board  bill  can  be  regarded  as  the  direct  result  of 
the  publication  of  the  libel.  Evidence  was  received,  against 
objection,  as  to  the  wealth  of  the  defendant  company.  At 
the  close  of  the  testimony  it  was  stricken  out,  but  it  obvi- 
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oasly  had  influence  with  the  jury.  We  perceive  no  ground 
for  admitting  evidence  that  the  plaintiff's  directorj^  had 
been  copyrighted.  This  is  an  action  of  libel,  and  not  for 
infringing  a  copyright. 

The  answer  admits  that  tUe  defendants  mailed  copies  of 
the  article  in  question  to  certain  of  their  customers,  but  ex- 
pressly denies  that  they  caused  the  publication  of  the  libel 
in  the  Leader  or  the  Telegram.  Without  proving  that  the 
defendants,  or  either  of  them,  caused  such  publication  in 
either  of  those  papers,  the  court  admitted  evidence,  against 
objection,  that  the  libelous  article  was  published  twice  in 
February,  1899,  in  the  Eau  Claire  Telegram,  and  once  in  the 
Eau  Claire  Leader.  The  court  cliarged  the  jury  that  it  had 
not  been  proved  that  the  defendants  caused  the  publication 
in  the  Telegram,  and  that  no  damages  should  be  assessed  on 
that  publication,  but  submitted  to  the  jury  the  question 
whether  they  caused  such  publication  in  thQ  Leader.  The 
only  evidence  tending  to  prove  such  publication  is  the  testi- 
mony of  one  of  the  proprietors  and  editors  of  the  Leader  to 
the  effect  that  he  knew  they  had  some  authority  to  publish 
the  article;  that  they  made  no  charge  for  such  publication, 
and  were  not  paid  for  it;  that  they  were  supposed  to  give 
all  the  information  and  news  about  the  directory ;  that  it  was 
left  to  their  will  and  discretion  as  to  how  much  or  how  lit- 
tle they  would  say ;  that  he  could  not  remember  how  they 
received  the  article,  nor  who  directed  them  to  put  it  in  the 
paper;  that  the  defendants  might  have  done  so,  but  he  could 
not  remember.  We  do  not  think  such  evidence  was  suflB- 
cient  to  take  the  case  to  the  jury  on  that  question, — es- 
pecially against  the  flat  denial  on  the  part  of  the  defendants. 

We  do  not  deem  it  necessary  to  further  consider  the  nu- 
merous exceptions  and  objections  taken  by  counseL 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 
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Stannasd  and  another,  Respondents,  ys.  YomcANSy  Gar- 
nishee, Appellant. 

April  It— April  SO,  1901. 

Oamuhmewt:  Appeal:  Disposal  of  property:  ConstrucHon  ofTnandaU: 

New  trial, 

1*  The  discharge  of  a  garnishee  by  a  court  of  competent  jurisdiction 
releases  the  equitable  lien  created  by  the  garnishment,  and  protects 
the  garnish^  in  disposing  of  the  property  in  his  hands  after  such 
judgment  and  prior  to  its  reversal  upon  appeal,  unless  the  lien  be 
continued  by  proper  order  or  stay  of  proceedings  pending  the 
appeal 

2l  On  appeal  a  judgment  discharging  a  garnishee  was  reversed  with 
directions  to  charge  the  garnishee  and  for  further  proceedings  ac- 
cording to  law.  Held,  that  such  mandate  contemplated  a  new 
trial,  and  that  the  garnishee  be  charged  with  such  liability  as 
might  be  developed  upon  such  trial  by  the  application  of  correct 
legal  principles  to  the  facts  established  by  the  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Clark 
county:  A.  J.  Yinje,  Judge.     Reversed, 

This  was  a  garnishee  action.  The  garnishee  was  an  as- 
signee under  a  voluntary  assignment  for  the  benefit  of 
creditors,  executed  by  one  Manes.  The  plaintiffs,  who  were 
creditors  of  Manes,  sued  him,  and  recovered  judgment  upon 
their  claim,  and  garnished  the  defendant,  claiming  that  the 
voluntary  assignment  was  void  because  of  an  omission  in 
the  assignee's  bond.  Upon  the  first  trial  of  the  garnishment 
action  in  the  circuit  court  the  garnishee  was  discharged,  but 
upon  appeal  to  this  court  that  judgment  was  reversed,  and 
the  case  was  remanded,  with  directions  to  charge  the  gar- 
nishee, and  for  further  proceedings  according  to  law.  100 
Wis.  275.  Upon  return  of  the  record  to  the  circuit  court 
the  defendant  was  allowed  to  file  a  supplemental  answer 
stating,  in  substance,  that  the  first  judgment  in  the  circuit 
court  was  rendered  at  the  October  term,  1896;  that  no  ap* 
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peal  was  takea  therefrom  until  October,  1897,  and  that  the 
hearing  upon  such  appeal  took  place  at  the  January  term, 
1898;  that  the  property  in  the  hands  of  the  garnishee  re- 
ceived under  his  assignment  consisted  of  certain  logs  and 
piling,  together  with  a  number  of  cows  and  horses,  the 
nominal  value  of  which  at  the  time  of  the  assignment  was 
fixed  at  $800;  that  the  actual  cash  value  of  the  same  was 
much  less  than '  $800,  but  that  of  such  property  all  except 
5,200  feet  of  piling  and  one  black  mare  four  years  old,  were 
sold  by  the  defendant  subsequent  to  the  first  judgment  in 
the  circuit  court,  and  prior  to  the  appeal,  for  the  aggregate 
sum  of  $293.87;  that  prior  to  the  reversal  of  the  case  in  this 
court  the  defendant  had  paid  out  for  necessary  expenses  and 
costs  of  the  assignment  $207.75,  and  after  such  reversal  had 
also  paid  out  $75,  being  the  taxed  costs  upon  such  appeal, 
leaving  in  his  hands  $11.12  in  cash;  and  that  there  were 
also  in  his  hands,  undisposed  of,  the  5,200  feet  of  piling  and 
the  black  mare.  Wherefore  the  garnishee  prayed  that  he 
be.  held  responsible  only  for  the  property  which  was  in  his 
hands  at  the  time  of  such  reversal 

The  facts  stated  in  the  supplemental  answer  were  not  de- 
nied at  the  trial,  but  were,  in  substance,  admitted,  and  no 
evidence  was  interposed  except  the  affidavit  of  Mr.  Sturde- 
vant,  plaintiffs'  attorney,  showing,  among  other  things,  that 
the  property  assigned  to  the  defendant  was  of  the  value 
of  upward  of  $800.  The  plaintiffs  elected  to  take  a  personal 
judgment  against  the  defendant  for  the  amount  of  the  judg- 
ment in  the  main  action,  being  the  sum  of  $639.16,  and  such 
judgment,  with  costs,  was  rendered,  and  the  defendant  ap- 
peals. 

For  the  appellant  there  was  a  brief  by  S.  M,  Marsh,  at- 
torney, and  James  Wickhaniy  of  counsel,  and  oral  argument 
by  Mr,  Wickham, 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  Z.  M,  Siurdevant  and  Ji,  F.  Kowniz. 
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WmsLow,  J.  It  is  quite  well  settled  that  the  discharge 
of  a  garnishee  by  a  court  of  competent  jurisdiction  releases 
the  equitable  lien  created  by  the  garnishment,  and  protects 
the  garnishee  in  disposing  of  the  property  in  his  hands  after 
such  judgment  and  prior  to  its  reversal  upon  appeal,  unless 
the  lien  be  continued  by  proper  order  or  stay  of  proceedings 
pending  the  appeal.  Rood,  Garnishment,  §  215 ;  Maxwell  v. 
Bank  of  New  liichmwid^  101  Wis.  286.  In  case  there  has  ' 
been  no  such  stay,  and  the  garnishee  has  disposed  of  the 
property  sought  to  be  reached  prior  to  the  reversal,  he 
should  be  allowed  upon  new  trial  to  plead  such  disposition 
as  a  defense.    MaxweU  v.  Bank  of  New  Richmond^  supra. 

Hence,  in  the  present  case,  it  being  admitted  that  the 
garnishee  had  disposed  of  the  property  sought  to  be  reached 
after  the  judgment  discharging  him,  and  in  reliance  thereon, 
and  prior  to  the  judgment  of  reversal,  he  should  only  have 
been  charged  as  garnishee  with  the  property  which  still 
remained  in  his  hands  at  the  time  of  the  reversal  or  its  value. 

It  seems  probable  that  the  circuit  court  construed  the 
mandate  of  this  court  upon  the  first  appeal  as  an  absolute 
direction  that  judgment  be  entered  for  the  property  in  the 
hands  of  the  garnishee  at  the  time  the  action  was  com- 
menced, and  it  must  be  conceded  that  the  mandate  was  un- 
fortunately worded.  It  did  not,  however,  direct  the  entry 
of  any  specified  judgment,  but  that  further  proceedings  be 
had,  and  that  the  garnishee  be  charged.  It  evidently  con- 
templated a  new  trial,  and  necessarily,  also,  that  the  gar- 
nishee be  charged  with  such  liability  as  might  be  developed 
upon  such  trial  by  the  application  of  correct  legal  principles 
to  the  facts  established  by  the  evidence. 

By  iJie  Court. —  Judgment  reversed,  and  action  remanded 
for  a  new  triaL 
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1 10  878 

111  »257 


Post,  Respondent,  vs.  Campbell,  Appellant. 


no 
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117        *177 

117       il83p2"*'y*  ^'^^  ^  land:  Pleadings:  Amendment:  Demwrrer  ore  tenus: 

If  117       ^^        Remedy  at  law:  Misconduct  barring  relief :  Life  estate  coupled  with 

power:  Inconsistent  limitation, 

1.  In  an  action  to  remove  a  cloud  on  the  title  to  real  estate,  the  com- 
plaint alleged  that  defendant  claimed  the  land  under  a  deed  from 
plaintiff's  ancestor,  which  was  invalid  because  never  delivered,  and 
that  he  had  wrongfully  obtained  possession  thereof.  On  the  trials 
the  court  permitted  the  complaint  to  be  amended  so  as  to  allege 
that  the  plaintiff's  father  conveyed  the  land  to  her  mother  under 
an  agreement  that  the  mother  was  to  have  only  a  life  estate  therein^ 
and  that  the  property  was  to  pass  to  the  plaintiff  on  her  death; 
that  the  defendant  unduly  influenced  the  mother  to  execute  a  deed 
to  him,  which  was  never  delivered,  but  was  wrong^Uy  obtained 
by  defendant;  and  that  defendant  was  in  possession  under  said 
deed,  claiming  title  to  the  land.  Held,  not  a  substantial  change 
in  the  plaintiff's  claim  within  the  meaning  of  sea  2830,  Stata  1898* 
authorizing  such  amendments. 

2l  The  substantial  change  in  the  "claim,"  as  the  term  is  used  in  said 
statute,  only  stops  short  of  changiDg  one  cause  of  action  for  an- 
other, as  the  substitution  of  a  cause  of  action  in  equity  for  one  at 
law,  or  one  sounding  in  tort  for  one  on  contract. 

8.  In  such  case  an  objection  to  any  evidence  under  the  amended  com- 
plaint, because  it  failed  to  state  facts  constituting  a  cause  of  ac- 
tion in  equity,  was  properly  overruled,  although  the  complaint 
showed  that  plaintiff  was  out  of  possession,  it  being  impossible  for 
her  to  recover  without  proving,  aliunde  the  record,  the  invalidity 
of  defendant's  deed. 

4  In  a  suit  in  equity  to  remove  a  cloud  from  the  title  to  the  plaintiff's 
lands,  a  demurrer  ore  tenus,  that  the  complaint  fails  to  state  facts 
constituting  a  cause  of  action  in  equity,  is  not  sufficient  to  raise 
the  objection  that  plaintiff  has  an  adequate  remedy  at  law.  Such 
objection  is  waived  by  the  failure  to  enter  formal  demurrer  to  the 
complaint  on  that  specific  ground. 

fii  The  doctrine  that  he  who  comes  into  equity  must  come  with  clean 
hands  applies  where  the  plaintiff  has  been  guilty  of  some  conduct 
contrary  to  good  conscience  in  respect  to  the  subject  of  the  litiga- 
tion or  some  matter  connected  therewith  and  affected  thereby;  thiis 
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where  a  husband  coDTeys  property  to  his  wife  under  an  oral  agree* 
ment  that  the  wife  is  to  have  only  a  life  estate,  and  that  the  re- 
mainder is  to  go  to  his  daughter,  and  the  wife  after  his  death 
remarries,  the  fact  that  the  daughter  fails  to  render  aid  to  her 
mother  when  sick  is  not  such  inequitable  conduct  on  her  part  as 
will  prevent  the  daughter  from  maintaining  a  suit  in  equity  to  es- 
tablish her  right  to  the  land  as  against  the  second  husband,  to 
whom  the  wife  had  attempted  to  convey  the  fea 
6w.  An  agreement  between  a  husband  and  wife  whereby  he  conveys 
land  to  her  absolutely  on  a  consideration  that  she  is  to  have  a  life 
estate,  with  power  to  consume  so  much  of  the  corpus  of  the 
property  as  should  be  necessary  for  her  support,  and  that  the  re- 
mainder is  to  go  to  a  daughter,  is  not  within  or  affected  by  the 
rule  that,  where  there  is  an  absolute  grant  coupled  with  a  right 
inconsistent  therewith,  such  right,  to  the  extent  of  such  inconsist- 
ency, must  fail  The  right  of  the  daughter  to  take  what  was  left 
is  in  no  way  inconsistent  with  the  primary  right  vested  in  the 
wifa 

Appeal  from  a  judgment  of  the  circuit  court  for  "Wal- 
worth county :  Fbank  M.  Fish,  Circuit  Judge.    Affirmed. 

The  complaint  in  the  first  instance  was  in  form  to  remove 
a  cloud  upon  title  to  real  estate.  It  stated  in  substance  that 
plaintiff  was  the  owner  in  fee  simple  of  the  land  described 
in  the  complaint;  that  defendant  claimed  to  own  the  same 
under  a  deed  from  Rebecca  Campbell,  good  upon  its  face, 
but  that  it  was  never  delivered  to  the  grantee.  There  was 
the  usual  prayer  appropriate  to  such  an  action.  The  answer 
denied  the  material  allegations  of  the  complaint  and  alleged 
actual  ownership  and  possession  under  the  disputed  deed. 
By  leave  of  court  and  against  objection  by  defendant's 
counsel  the  complaint  was  amended  by  alleging,  in  sub- 
stance, that  March  16,  1881,  Thomas  Fryer's  family  con- 
sisted of  himself,  Eebecca  Fryer,  his  wife,  and  plaintiff,  -his 
only  child,  then  fifteen  years  of  age;  that  he  was  the  owner 
of  the  real  estate  in  question;  that  he  was  in  poor  health, 
and,  fully  realizifag  the  uncertainty  of  his  life,  he  formed 
the  purpose  to  so  dispose  of  said  real  estate  that  his  wife 
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should  have  it  for  her  life  with  power  to  use  so  much  of  the 
value  thereof  as  should  be  necessary  for  her  comfortable 
maintenauce  and  support,  and  that  the  residue,  if  any, 
should  go  to  plaintiff;  that  his  wife  was  fully  informed  of 
such  purpose  and  with  that  in  mind  proposed  that  a  con- 
veyance of  an  absolute  title  to  the  property  should  be  made 
to  her,  promising  her  husband  that  if  he  would  not  make  a 
will  to  effect  his  purpose,  but  would  so  convey  the  property, 
she  would  give  effect  to  his  wishes  by  using  only  so  much 
thereof  as  should  be  necessary  for  her  support,  leaving  the 
remainder  to  plaintiff;  that,  relying  on  such  promise,  Mr. 
Fryer  conveyed  the  property  to  his  wife,  intending  thereby 
that  the  grantee  should  enjoy  it  for  life  with  the  right  to 
sell  the  same  and  use  the  proceeds  so  far  as  necessary  for 
her  support,  and  that  the  balance,  if  any  remained  at  the 
termination  of  Mrs.  Fryer's  life,  should  go  to  plaintiff;  that 
subsequently  Mr.  Fryer  died  and  about  one  year  thereafter 
his  widow  became  the  wife  of  defendant;  that  June  21, 
1895,  thereafter,  she  died;  that  December  28, 1891,  defend- 
ant induced  his  wife,  by  undue  influence,  to  deed  said  real 
estate  to  him,  but  that  the  deed  was  never  actually  delivered 
so  as  to  take  effect;  that  he  obtained  possession  thereof  after 
the  death  of  his  wife  and  recorded  it,  and  thereafter  set  up 
a  claim  to  the  property  thereunder. 

Except  as  hereafter  stated,  the  court  found  the  material 
allegations  of  the  complaint  to  be  true.  There  was  no  find- 
ing as  to  the  nondelivery  of  the  deed  or  its  having  been 
obtained  by  defendant  by  undue  influence.  The  conclu- 
sions of  law  were  to  the  effect  that  defendant  had  no  right, 
title,  or  interest  in  the  premises  in  controversy;  that  plaintiff 
was  the  owner  in  fee  thereof  and  entitled  to  possession  of 
the  same,  and  that  her  title  should  be  quieted  and  perfected 
as  against  defendant  and  all  persons  claiming  under  him. 
Judgment  was  rendered  accordingly. 

For  the  appellant  there  was  a  brief  by  K  H.  Sprague^  at- 
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tomey,  and  S<mbom^  lM%e^  Powell  <&  EUia^  of  counsel,  and 
oral  argument  by  Mr.  A.  L.  Samhom  and  Mr,  Spragube. 

'Ei^T  the  respondent  there  was  a  brief  by  J.  F.  Lyon  and 
D.  B.  Bamesj  and  oral  argument  by  J.  B.  Simmons. 

Maeshall,  J.  The  following  questions  are  presented: 
Did  the  court  err  in  allowing  the  amendment?  Was  it 
error  to  overrule  an  objection  to  any  evidence  under  the 
amended  complaint?  Did  the  evidence  disclose  equities  in 
favor  of  appellant,  or  wrongdoing  by  respondent  militating 
against  her  right  to  the  relief  granted?  Was  the  limita- 
tion of  the  right  of  respondent's  mother  to  the  property 
void? 

In  considering  the  first  question  we  shall  assume,  without 
deciding,  that  the  amended  complaint  did  not  change  the 
class  to  which  the  action  belonged;  that  is,  that  the  orig- 
inal complaint  stated  a  cause  of  action  in  equity  to  estab- 
lish plaintiff's  right  to  the  property  in  controversy,  and  that 
the  amended  complaint  stated  such  a  cause  for  the  same 
purpose,  though  that  the  former  was  to  remove  a  cloud  upon 
plaintiff's  alleged  right  and  the  latter  to  establish  such  right 
and  to  charge  appellant  as  trustee  of  the  title  for  the  right- 
ful owner  so  far  as  it  had  become  vested  in  him.  The  real 
subject  of  the  action,  the  title  to  the  land,  and  the  remedy 
were  the  same  under  the  amended  as  under  the  original 
complaint,  though  the  material  facts  were  changed,  and  the 
character  of  the  evidence  required  to  render  the  remedy  re- 
sorted to  effective  was  also  changed.  Counsel  for  appellant 
make  no  claim,  as  wo  understand  it,  that  there  was  abuse 
of  discretion  in  permitting  the  amendment  if  power  existed 
in  that  regard ;  but  they  insist  that  such  power  did  not  ex- 
ist; that  the  statute  limiting  the  right  of  amendment  of 
pleadings  in  cases  where  the  exercise  of  it  will  not  change 
substantially  the  claim  or  defense,  means  will  not  change 
the  facts  constituting  the  cause  of  action  or  defense  thereto 


382  SUPREME  COURT  OF  WISCONSLN".         [110 


Post  vs.  Campbell. 


SO  as  to  require  substantially  diflFerent  proof.  To  that  many 
cases  decided  by  this  court  are  cited.  An  examination  of 
them  discloses  that  they  do  not  deal  with  the  question  of 
power,  but  with  the  proper  exercise  thereof. 

Sec.  2830,  Stats.  1898,  provides  that  the  court  may,  upon 
the  trial  or  at  any  time  in  furtherance  of  justice  and 
upon  such  terms  as  may  be  just,  permit  a  complaint  to  be 
amended  in  any  respect  that  does  not  change  substantially 
the  plaintififs  claim.  That  has  had  judicial  construction 
many  times  to  the  effect  that  the  limit  of  the  power  of 
amendment  is  only  exceeded  by  a  departure  from  the  sub- 
ject of  the  action.  A  substantial  change  of  the  *'  claim,^'  as 
the  term  is  used  in  the  statute,  need  only  stop  short  of  the 
substitution  of  one  cause  of  action  for  another,  as  the  sub- 
stitution of  a  cause  of  action  in  equity  for  one  at  law  or  one 
sounding  in  tort  for  one  on  contract.  CarmichcLd  v,  Argard^ 
52  Wis.  607;  Laws  v.  Ilyde^  39  Wis.  345;  La/ne  t?.  Cameron^ 
38  Wis.  603;  Kewaunee  Co,  v.  Decker^  34  Wis.  378;  Fischer 
V.  Laach^  76  Wis.  313.  The  following  language  used  by 
Mr.  Justice  Lton  in  the  last  case  cited,  clearly  indicates  the 
proper  construction  of  the  statute  as  it  has  been  uniformly 
declared : 

"  Were  this  an  action  in  equity,  we  should  grant  leave  to 
the  circuit  court,  on  a  proper  showmg,  to  permit  the  com- 
plaint to  be  amended  by  inserting  the  proper  averments  to 
entitle  the  plaintiflF  to  a  reformation  of  the  deed.  But  it  is 
an  action  at  law,  and  an  amendment  which  would  change  it 
into  one  in  equity  is  not  admissible." 

So  the  only  limitation  upon  the  power  of  amendment 
within  the  general  scope  of  the  subject  of  the  action,  broadly 
considered,  is  that  it  must  be  in  furtherance  of  justice,  upon 
reasonable  grounds,  in  the  sense  that  such  must  be  the  pur- 
pose of  the  exercise  of  the  power.  Within  those  limits  th^ 
discretionary  power  of  trial  courts  to  grant  amendments  to 
pleadings  is  supreme.  Outside  thereof  there  is  no  power  to 
permit  amendments  at  all,  because  then  judicial  action  would 
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either  be  outside  the  scope  of  the  statute  or  would  be  an 
abuse  of  power  in  administering  the  statute.  Illmoia  S,  Co.  v. 
JBttdzisZj  106  Wis.  499.  What  has  been  said  sufficiently  an- 
swers the  contention  that  the  power  of  amendment  was  ex- 
ceeded in  this  case;  and,  as  before  indicated,  no  complaint  is 
made  of  an  improper  administration  of  power.  !N^othing 
further  need  be  said  on  this  branch  of  the  case. 

The  decision  of  the  court  overruling  the  objection  to  any 
evidence  under  the  complaint  because  it  failed  to  state  facts 
constituting  a  cause  of  action  in  equity  was  correct  for  two 
reasons:  First,  the  objection  was  grounded  on  the  idea  that, 
because  the  complaint  alleged  title  to  the  realty  in  plaintiff, 
and  possession  thereof  in  defendant  under  a  void  deed,  on 
its  face,  however,  purporting  to  convey  a  good  title,  the 
plaintiff's  remedy  was  at  law.   It  was  impossible  for  plaint- 
iff to  recover  without  proving  aliunde  the  record  the  inva- 
lidity of  defendant's  deed.   This  court  has  several  times  de- 
cided that  in  such  circumstances  a  plaintiff  may  vindicate 
his  right  to  realty,  though  out  of  possession  thereof,  by  an 
action  in  equity.    Spiess  v.  Ifeuherg^  71  Wis.  279;   Prickett 
V.  Muck^  74  Wis.  199;  Burrows  i).  EuUedge^  76  Wis.  22; 
Swihart  v.  Harless^  93  Wis.  211 ;  Kruczinski  v,  Neuendorf ^ 
99  Wis.  264;  0%bBon  v.  Gibson^  102  Wis.  501.     In  Burrows 
V.  RuUedge  it  was  contended  by  counsel  for  defendant  that, 
notwithstanding  allegations  in  the  complaint  that  the  land 
was  vacant  and  unoccupied,  as  a  whole,  the  pleading  indi- 
cated clearly  that  the  property  was  in  the  actual  occupation 
of  the  defendant  under  an  instrument  good  on  its  face  and 
which  was  effective  to  vest  title  in  him,  if  not  void  as  plaint- 
iff claimed,  who  alleged  title  under  a  later  conveyance  from 
defendant's  grantor;  and  that,  as  plaintiff  sought  to  recover- 
on  the  ground  that  the  first  patent  was  void,  his  sole  remedy 
was  by  ejectment.    This  court,  for  the  purposes  of  the  ap- 
peal, assuming  the  correctness  of  that  construction  of  the 
pleading,  said  that  "  in  cases  of  fraud,  equity  and  law  often 
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exercise  concurrent  jurisdiction."  *  Where  fraud  is  the  foun- 
dation of  the  action  and  the  relief  demanded  is  a  cancella- 
tion of  the  instrument  under  which  defendant  claims,  it 
would  seem  that  a  resort  to  a  suit  in  equity  is  proper.' 
Neither  of  the  two  previous  cases  here  cited  was  referred  to, 
although  they  covered  the  subject.  Such  subject  was  again 
treated  in  Swihart  v.  Harleas^  and  later  in  Gibson  v.  Oib&ofiy 
where  Mr.  Justice  Winslow  said: 

"  Where  the  defendant  has  the  apparent  legal  title  of  rec- 
ord, and  the  facts  which  make  that  title  inequitable  or  fraud- 
ulent as  to  the  plaintiff  are  not  of  record,  an  equitable  action 
is  the  proper  action  in  which  to  obtain  an  adjudication  of 
the  plaintiff's  rights." 

The  second  reason  why  we  cannot  sustain  the  claim  that 
the  court  improperly  overruled  the  objection  to  any  evi- 
dence under  the  complaint,  because  of  an  insufficient  state- 
ment of  facts  to  constitute  a  cause  of  action  in  equity,  is  that 
such  objection  was  waived  by  the  failure  to  enter  a  formal 
demurrer  to  the  complaint  on  that  specific  ground.  A  de- 
murrer ore  tenicSj  as  an  objection  to  evidence  is  called,  was 
not  sufficient  to  raise  the  question.  See  Hbff  v,  Ohon^  101 
Wis.  118,  where  a  large  number  of  cases  on  the  subject  are 
collated. 

The  principle  in  equity  jurisdiction,  often  controlling,  that 
a  plaintiff  cannot  use  the  arm  of  equity  for  the  redress  of 
his  wrong  unless  he  comes  into  that  jurisdiction  with  clean 
hands  in  that  he,  himself,  is  not  also  guilty  of  inequitable 
conduct,  is  invoked  upon  the  following  state  of  facts:  When 
appellant  and  respondent's  mother  were  married  the  prem- 
ises in  controversy  were  incumbered  by  a  mortgage  of  $400, 
which  was  afterwards  increased  to  $850  prior  to  the  moth- 
er's death,  the  proceeds  of  the  increase  being  used  for  the 
preservation  of  the  farm  and  the  support  of  appellant  and 
his  wife.  They  lived  on  the  property  some  thirteen  years, 
during  which  time  they  enjoyed  the  use  thereof,  and  appel- 
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lant  expended  in  their  support  and  in  preserving  and  im- 
proving the  farm,  not  only  the  income  from  the  same,  but 
a  pension  which  he  received  of  from  $8  to  12  per  month, 
and  property  which  he  possessed  to  the  amount  of  several 
hundred  dollars.  His  wife  was  sick  for  some  two  years  be- 
fore she  died,  ^so  as  to  require  personal  attention,  which  was 
rendered  mainly  by  him.  Bespondent  for  several  years 
prior  to  her  mother's  death,  by  reason  of  the  belief  that  she 
had  not  been  well  treated  by  appellant,  which  belief  was 
not  wholly  without  foundation,  did  not  give  any  aid  to  ap- 
pellant in  the  care  of  her  mother.  The  property  was  finally 
conveyed  to  appellant  by  his  wife  shortly  before  her  death 
as  a  recognition  of  his  kindness  as  her  husband,  a  note  of 
$200  being  executed  at  the  same  time  and  set  aside  to  be 
delivered  to  respondent  after  her  mother's  death.  We  are 
nnable  to  see  anything  in  that  but  the  mere  performance  of 
a  husband's  duty  by  appellant,  and  perhaps  a  violation  of 
dnty  on  the  part  of  respondent,  from  which  no  equity  arose 
in  favor  of  appellant.  He  did  not  demand  pay  for  services 
rendered  his  wife  or  receive  the  comveyance  of  the  property 
as  pay  for  such  services.  It  was  a  gift,  pure  and  simple, 
suggested  by  the  relationship  existing  between  the  parties. 
True,  the  daughter  owed  the  moral  obligation  to  aid  her 
mother  when  necessary,  but  the  primary  duty  to  care  for 
the  latter  rested  with  her  husband  and  he  discharged  it. 
That  gave  him  no  right  to  claim  compensation  therefor 
from  his  wife.  Neither  did  it  furnish  a  legitimate  basis  for 
her  to  bestow  the  property  in  question  as  a  gift  upon  him. 
It  raised  no  equity  against  respondent  enablmg  appellant 
to  claim  that  which  was  absolutely  hers  by  her  father's 
scheme  for  disposing  of  his  property.  Nothing  could  have 
been  more  foreign  to  that  scheme  than  that  the  mother 
should  remarry,  thereby  raising  up  the  legal  and  moral  ob- 
ligation of  a  second  husband  to  furnish  her  support,  and 
that  the  satisfaction  of  such  obligation  should  furnish  a  jus^ 
Vol.110— 25 
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tification  for  bestowing  upon  a  stranger  that  which  he  in- 
tended for  his  daughter.  The  mother  was  to  have  the  use 
of  the  property  so  far  as  necessary  to  her  support  during 
life.  That  was  all:  So  far  as  the  new  relation  she  con- 
tracted provided  for  her  necessities,  the  property  was  not 
needed.  Eegardiess  of  any  breach  of  respondent's  duty, 
appellant  acquired  no  equitable  or  legal  interest  against  her 
because  of  his  performance  of  his  own  duty. 

In  order  that  a  party  may  successfully  invoke  the  doctrine 
that  he  who  seeks  equity  must  do  equity,  or  the  cognate 
doctrine  that  he  who  comes  into  equity  must  come  with 
clean  hands,  he  must  show  possession  by  himself  or  some 
conflicting  equity  worthy  of  cognizance  in  a  court  of  equity. 
The  former  doctrine  applies  only  where  each  of  the  adver- 
saries have  equitable  rights  in  the  subject  matter  of  the  ac- 
tion or  matter  so  connected  therewith  as  to  be  affected  by 
the  litigation,  without  assuming  any  conduct  on  the  part  of 
one  in  violation  of  the  principles  of  equity.  The  latter  doc- 
trine applies  where  the  plaintiff  has  been  guilty  of  some  con- 
duct contrary  to  good  conscience  in  respect  to  the  subject 
matter  of  the  litigation  or  some  matters  connected  therewith 
and  affected  by  the  litigation.  In  that  situation  the  doors 
of  equity  may  be  closed  entirely  to  him,  or  if  opened  at  all 
relief  may  be  granted  only  on  such  terms  as  to  purge  the 
transaction  of  inequitable  conduct. 

Applying  what  has  been  said,  it  will  be  readily  seen  that 
appellant  has  no  equity  in  the  subject  of  this  litigation  or 
connected  therewith.  Neither  has  the  respondent  wronged 
him  in  respect  to  such  subject  matter  or  in  any  way.  If  she 
wronged  her  mother,  as  claimed,  it  had  no  connection  what- 
ever with  the  subject  of  this  litigation  so  as  to  create  for 
appellant  an  equitable  claim  against  respondent  for  which 
he  has  a  right  to  retain  her  property. 

The  doctrine  that  when  a  person  conveys  property  to  an- 
other absolutely  and  without  restriction  and  then  ingrafts 
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upon  the  grant  an  inconsistent  limitation  thereof  such  lim- 
itation is  voidy  has  no  application  to  the  facts  of  this  case. 
By  reference  to  the  scheme  which  Mr.  Fryer  settled  upon 
for  the  disposition  of  his  property  prior  to  making  the  con- 
veyance to  his  wife,  and  which  was  displaced  by  such  con- 
veyance upon  the  wife's  agreeing  to  carry  it  out,  in  order 
to  determine  the  nature  of  the  trust  upon  which  the  prop- 
erty was  taken  by  her  and  which  continued  attached  thereto 
in  the  hands  of  appellant,  it  is  clear  that  it  contemplated 
a  mere  life  estate  in  the  wife  with  power  to  consume  so 
much  of  the  corpus  of  the  property  as  should  be  necessary 
for  her  support,  and  that  the  balance  should  go  to  respond- 
ent. No  absolute  conveyance  of  the  property  by  Mr.  Fryer 
to  his  wife  was  intended,  except  in  form,  but  only  a  quali- 
fied right  thereto, —  the  right  to  use  it  for  her  support, — 
not  the  right  to  dispose  of  the  property  by  will  or  other- 
wise as  she  might  see  fit  She  was  to  have  the  right  to  use 
the  property  during  life  in  any  way  she  saw  fit  for  the  pur- 
poses of  her  support,  but  for  no  other  purpose.  She  was 
not  to  dispose  of  it  in  specie,  or  the  proceeds  thereof,  by  will 
or  in  any  other  way  except  to  defray  the  expenses  of  her 
support.  The  right  of  respondent  to  take  what  was  left 
was  in  no  way  inconsistent  with  the  primary  right  vested 
in  her  mother,  and  therefore  it  was  and  is  unaffected  by  the 
rule  that,  where  there  is  an  absolute  grant  coupled  with  a 
right  inconsistent  therewith,  such  right,  to  the  extent  of 
such  inconsistency,  must  fail. 

By  the  Court. —  The  judgment  is  affirmed. 
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Wbloh,  Appellant,  vs.  Thb  Town  of  Geneva  and  another^ 

Respondents. 

April  It  "April  so,  190L 

Highways:  BridgeB:  Injuries  from  defects:  Traction  engines:  Vtolaiion 

of  statute:  CorUribuiory  negligence, 

1*  Ch.  867,  Laws  of  1891,  provides  that  the  person  in  charge  of  a  trac- 
tion engine  propelled  on  any  highway  shall  be  liable  for  all  dam- 
ages caused  to  any  bridge  therein,  if  the  engine  weighs  over  five 
tons,  or  if  he  attempts  to  cross  without  spanning  the  bridge  with 
planka  Plaintiff,  with  an  engine  weighing  over  five  tons^  at- 
tempted to  cross  a  bridge  without  first  spanning  it  HM,  that  he 
could  not  recover  for  injuries  caused  by  the  breaking  down  of  the 
bridge. 

Sl  In  such  case  there  being  a  direct  causal  connection  between  the 
excessive  weight  of  the  engine  and  the  accident,  and  the  act  done 
contributing  to  the  result  which  followed,  the  person  doing  it  takes 
the  risk  of  injury,  and  is  without  remedy  if  it  occurs.  StUtan  v. 
Wauwaiosa,  39  Wia  21,  distinguished. 

Appeal  from  a  judgment  of  the  circuit  court  for  Walworth 
county :  Frank  M.  Fish,  Circuit  Judge.    Affirmed. 

The  plaintiff  was  running  a  traction  engine  weighing 
nearly  12,000  pounds  along  defendants'  highway.  He  came 
to  a  wooden  truss  bridge  which  spanned  a  creek  or  river. 
He  got  out,  and  examined  the  bridge,  and  concluded  it  was 
safe.  He  thereupon  attempted  to  cross  the  bridge  without 
spanning  it  with  planks,  as  required  by  ch.  367,  Laws  of  1891. 
The  bridge  broke  down,  and  plaintiff  was  injured.  He  brings 
this  action  to  recover  damages  for  such  injuries,  claiming 
that  some  of  the  bridge  timbers  were  defective  to  such  an 
extent  as  to  render  the  highway  defective  and  dangerous. 
The  court  directed  a  verdict  for  defendants.  Plaintiff  ap- 
peals. 

For  the  appellant  there  was  a  brief  by  IngdUe  dk  IngaUsy 
and  oral  argument  by  WaUace  Ingalls. 
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For  the  respondents  there  was  a  brief  by  D.  B,  Barnes^ 
attorney,  and  John  B.  SimmonSy  of  counsel,  and  oral  argu- 
ment by  Mr.  Simmons, 

Babdebn,  J.  The  sole  question  to  be  determined  is,  What 
effect  has  ch.  867,  Laws  of  1891,  upon  the  right  of  plaintiff 
to  recover  for  injuries  sustained  by  reason  of  the  insufficiency 
and  want  of  repair  of  defendants'  bridge,  under  sec.  1339, 
Stats.  1898?  The  duty  of  towns  to  keep  their  roads  and 
bridges  in  a  reasonably  safe  condition  for  public  use  has 
been  discussed  so  many  times  by  this  court  that  citation  of 
authorities  is  needless.  The  law  of  1891,  above  referred  to, 
provides  that  any  person  owning  or  propelling  a  steam 
engine  upon  any  highway  in  this  state  shall  be  liable  for  all 
damages  caused  to  any  bridge  or  culvert  therein  in  certain 
cases,  among  which  are  as  follows: 

"When  such  engine,  with  its  equipments,  or  attachments, 
or  whatever  it  may'be  propelling  upon  the  highway,  shall 
weigh  more  than  five  tons,  exclusive  of  team,  if  so  pro- 
pelled." 

"  When  the  person  or  persons  in  charge  of  such  engine 
shall  fail  to  span  any  bridge  or  culvert,  before  crossing  the 
same,  with  planks  at  least  two  inches  thick,  twelve  inches 
wide,  and  sixteen  feet  in  length,  over  which  the  wheels  shall 
pass  in  crossing  such  bridge  or  culvert." 

It  is  admitted  that  the  engine  which  plaintiff  was  running 
weighed  in  excess  of  five  tons,  and  that  he  did  not  span  the 
bridge  with  planks  as  required.  It  is  not  claimed  by  plaint- 
iff that  he  is  not  liable  for  the  damages  sustained  by  the  de- 
fendants for  the  breaking  of  the  bridge.  Admitting  this 
liability,  he  still  insists  that  under  the  principle  announced 
in  Sutton  v.  Wauwaiosa^  29  Wis.  21,  he  should  be  permitted 
to  recover.  In  attempting  to  apply  that  case  to  the  situa- 
tion here  presented,  the  plaintiff  fails  to  appreciate  the  exact 
point  involved.  The  bridge  was  old  and  rotten.  Plaintiff 
drove  his  cattle  across  it  to  market  on  Sunday.    He  was 
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violating  the  provisions  of  the  state  law  in  so  doing.  It  was 
held  that  it  was  no  answer  for  the  town  to  urge  this  fact,  as 
there  was  no  connection  between  the  violation  of  the  Sab- 
bath law  and  the  defective  bridge.    As  said  in  the  opinion: 

"  The  fact  that  the  traveler  may  be  violating  this  law  of 
the  state  had  no  natnral  or  necessary  tendency  to  cause  the 
injury  which  may  happen  to  him  from  the  defect.  All  other 
conditions  and  circumstances  remaining  the  same,  the  same 
accident  or  injury  would  have  happened  on  any  other  day 
as  well.  The  same  natnral  causes  would  have  produced  the 
same  result  on  any  other  day,  and  the  time  of  the  accident 
or  injury,  as  that  it  was  on  Sunday,  is  wholly  immaterial, 
so  far  as  the  cause  of  it  or  the  question  of  contributory  neg- 
ligence is  concerned." 

Herein  lies  the  distinction  between  the  cases.  Here  there 
is  a  direct  causal  connection  between  the  excessive  and  un- 
lawful weight  of  the  engine  and  the  accident  which  occurred. 
It  is  impossible,  without  entering  the  field  of  speculation,  to 
say  whetheY*  the  accident  would  have  happened  had  the  en- 
gine been  of  less  weight,  or  whether  it  would  have  happened 
at  all  had  the  bridge  been  spanned  by  planks  as  the  law  re- 
quires.  If  plaintiff  used  an  engine  of  excessive  weight,  or 
failed  to  properly  span  the  bridge  with  planks,  and  injury 
resulted  to  the  bridge,  he  was  directly  liable  for  such  injury. 
The  principle  involved  is  akin  to  that  of  contributory  neg- 
ligence. When  the  act  done  directly  contributes  to  the 
result  which  follows,  the  court  will  not  enter  into  specula- 
tion to  determine  the  relative  blame  of  the  parties.  There 
was  no  want  of  repair  on  the  bridge.  The  towns  were  not 
bound  to  anticipate  that  the  bridge  would  be  used  in  an 
unusual  or  extraordinary  way.  Wilson  v.  Gravhyy  47  Conn. 
59;  Clapp  v,  Ellington^  51  Hun,  68;  Clvlow  v,  McClelland^ 
151  Pa.  St  583;  McCormick  v.  Washington,  112  Pa.  St  185. 
They  need  not  anticipate  that  an  engine  heavier  than  the 
limit  fixed  by  statute  would  be  driven  over  their  highways. 
Whenever  that  is  done,  the  person  so  doing  takes  the  risk 
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of  injury,  and  is  without  remedy  if  it  occurs,  when  the  ex- 
cessive weight  contributes  to  produce  the  same.  It  appear- 
ing conclusively  that  the  using  of  this  heavy  engine  con- 
tributed directly  to  produce  the  accident  complained  of,  we 
see  no  ground  upon  which  the  plaintiff  can  base  a  right  of 
recovery.  It  is  further  urged  by  defendants'  counsel  that 
plaintiff  inspected  the  bridge  before  crossing,  and  concluded 
that  it  was  safe,  and  hence  the  towns  were  not  negligent  for 
failure  to  know  of  the  defect  which  an  examination  so  made 
failed  to  disclose.  This  is  the  conclusion  stated  in  Clulaw 
V,  MoCldUmdy  supra^  but  inasmuch  as  the  evidence  fails  to 
show  that  such  examination  was  anything  more  than  cursory, 
we  prefer  to  base  this  decision  upon  the  point  first  men- 
tioned. 

By  the  Courts — The  judgment  is  afSrmed. 


DuiTLAVBT,  by  guardian  ad  litem,  Appellant,  vs.  Eaoinb 
Malleable  &  Wbought  Iron  Company,  Kespondent. 

April  IS-- April  SO,  1901. 

Master  and  servant:  Negligence:  Evidence:  Statutes:  Fire  escapes. 

"L  A  factory  caught  fire,  and  a  servant  sustained  injuries  by  jumping 
from  a  third-story  window.  In  an  action  for  such  injuries  it  ap- 
peared, among  other  things,  that  the  master  maintained  a  vat  con- 
taining inflammable  material  at  a  point  from  thirty  to  thirty-five 
feet  from  a  trip  hammer  operated  in  connection  with  the  factory; 
that  sparks  from  the  trip  hammer  would  not  retain  sufficient  heat 
to  cause  any  substance  to  ignite  for  a  greater  distance  than  twenty 
feet;  that  the  fire  was  first  discovered  on  a  rack  beside  the  vat, 
the  rack  being  used  to  drain  articles  that  had  been  dipped  into  the 
vat;  that  the  rack  was  covered  at  the  time,  but  in  endeavoring  to 
put  out  the  fire  the  cover  was  knocked  off,  and  soon  thereafter  fire 
appeared  in  the  vat;  and  that  the  same  conditions  had  existed  for 
several  years  without  developing  danger  from  sparka    Held,  in- 
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soffioient  to  support  a  Terdiot  that  the  master  was  negligent  in 
locating  the  vat  and  rack  the  distance  they  were  from  the  trip 
hammer. 
Sl  Ch.  8&5^  Laws  of  1895,  provides  that  every  factory  building  three 
stories  or  more  in  height,  in  which  more  than  twenty-five  people 
are  employed,  shall  be  provided  with  iron  fire  escapes  on  the  out- 
side of  the  building,  but  that  its  provision  shall  not  apply  to  any 
buildings  "  now  erected  '*  which  are  supplied  with  a  "  reasonable  fire 
escape  or  fire  escapes."  Defendant  s  factory,  containing  more  than 
twenty-five  employees,  was  erected  prior  to  the  passage  of  said 
act,  and  was  in  part  three  stories  in  height.  There  were  five  win- 
dows on  the  side  of  the  three-story  part,  which  looked  out  on  the 
fiat  roof  of  the  two^tory  part,  the  middle  window  extending  to 
the  fioor  of  the  third  story,  and  to  within  one  foot  of  the  flat 
roof,  the  other  windows  being  about  three  feet  above  such  root 
Along  one  side  of  the  two-story  part  there  was  a  lean-to^  the  roof 
of  which  was  six  or  seven  feet  below  the  roof  of  the  two«tory 
part,  and  about  seven  feet  from  the  ground,  with  a  firm  ladder 
connecting  the  two  roofs.  There  were  inside  stairways,  three  or 
four  feet  wide,  at  each  end  of  the  three-story  part,  leading  from 
fioor  to  fioor  to  the  ground  fioor  below.  In  an  action  for  personal 
injuries  to  an  employee  sustained  by  jumping  from  the  third-story 
window,  the  factory  having  caught  fire,  it  was  field  that  the  factory 
in  question  was,  at  the  time  of  the  passage  of  that  act,  supplied  with 
a  reasonable  fire  escape,  within  the  meaning  of  that  statute. 

Appeal  from  a  judgment  and  order  of  the  circoit  court 
for  Bacine  county:  Frank  M.  Fish,  Circuit  Judge.  Af- 
firmed. 

For  the  appellant  there  was  a  brief  by  IngaUs  <b  IngaUs^ 
attorneys,  and  William  Smiedtng^  Jr,y  of  counsel,  and  oral 
argument  by  Mr.  WaUdce  IngaUa  and  Mr.  Smieding. 

For  the  respondent  there  was  a  brief  by  Kearney  <k 
Thompsanj  and  oral  argument  by  T.  M.  JSiamey  and  X  F. 
Qua/rlea. 

Cassodat,  C.  J.  This  is  an  action  for  personal  injuries 
sustained  by  the  plaintiff  July  13, 1898,  when  be  lacked  two 
days  of  being  fourteen  years  of  age,  while  in  the  employ  of 
the  defendant  in  its  factory  in  Kacine,  and  in  the  act  of  es- 
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caping  from  the  building,  which  was  at  the  time  being  de- 
stroyed by  fire  alleged  in  the  complaint  to  have  been  caused 
by  the  negligence  of  the  defendant  in  permitting  to  be  op- 
erated on  the  ground  floor  of  such  factory  certain  trip  ham- 
mers, anvils,  and  forges  in  close  proximity  to  a  large,  open, 
unprotected,  and  exposed  vat  or  tank  negligently  situated 
on  said  ground  floor,  containing  at  all  of  the  times  herein 
mentioned  a  quantity  of  highly  volatile  and  inflammable 
material,  and  by  reason  of  such  close  proximity,  and  on  said 
date,  while  said  trip  hammers,  forges,  and  anvils  were  in 
operation  by  defendant,  burning  bits  of  heated  iron,  sparks 
of  fire,  and  redhot  scales  of  iron  escaped,  flew,  and  were 
driven  from  said  trip  hammers,  anvils,  and  forges  into,  on, 
and  about  said  tank  so  containing  such  inflammable  sub- 
stances, and  thereby  caused  the  same  to  ignite,  and  said 
entire  factory  building  immediately  took  fire  therefrom, 
and  quickly  filled  with  thick,  black  smoke  and  poisonous 
gases,  which  resulted  in  the  entire  destruction  of  said  build- 
ing. The  complaint  alleges  that  at  the  time  of  the  fire  plaint- 
iff was  engaged  on  the  third  floor,  and  by  reason  of  the  fact 
that  the  building  was  suddenly  filled  with  fire,  smoke,  and 
gases,  he  was  deprived  of  all  means  of  escape  from  the 
burning  building,  except  through  a  window  in  the  third 
story,  situated  near  the  place  of  his  employment;  that,  as 
the  only  means  of  escape  from  the  building,  he  leaped  or 
dropped  from  the  window  to  the  sidewalk  or  ground,  a  dis- 
tance of  nearly  forty  feet,  and  struck  with  great  force 
thereon,  and,  as  a  result  from  the  fall,  fractured  both  lower 
limbs  near  the  ankles,  and  sustained  an  impacted  fracture  of 
both  ankle  joints,  and  also  sustained  serious  permanent  in- 
juries to  the  back  and  spine.  The  complaint  further  alleges, 
in  effect,  that  the  factory  building  was  three  stories  in  height, 
and  for  at  least  four  years  prior  to  its  destruction  was  occu- 
pied in  practically  the  same  manner,  defendant  employing 
therein  during  all  of  that  time  more  than  twenty-five  per- 


394         SUPREME  COURT  OF  WISCONSIN.         [110 

Dunlavey  vs.  Racine  Malleable  ft  Wrought  Iron  Co. 


sons;  that  at  no  time  daring  such  occupancy  was  the  fac- 
tory building  provided  with  any  fire  escapes,  as  prescribed 
in  ch.  355,  Laws  of  1895.  Issue  being  joined  and  trial  bad^ 
the  court  at  the  close  thereof  directed  a  verdict  in  favor  of 
the  defendant;  and  from  the  judgment  entered  thereon  ac- 
cordingly, and  also  from  the  order  denying  a  new  trial,  the 
plaintiff  appeals. 

As  stated,  in  substance,  in  the  brief  of  attorneys  for  the 
plaintiff,  this  large  manufacturing  plant  of  the  defendant 
had  stood  as  then  constructed  about  five  years.  It  fronted 
on  West  street  on  the  south,  and  extended  to  Milwaukee 
avenue  on  the  west,  and  Geneva  street  on  the  east.  It  was 
three  stories  high  for  the  whole  distance  on  Geneva  street, 
being  sixty  feet,  with  windows  for  each  story.  The  front 
on  West  street  was  three  stories  high  from  Geneva  street 
west  for  a  distance  of  ninety-six  feet,  with  an  entrance  near 
the  middle,  and  then  it  was  two  stories  high  for  a  distance 
of  forty-four  feet  to  Milwaukee  avenue,  with  windows  for 
each  story.  There  were  five  windows  on  the  west  side  of 
the  three-story  part,  looking  out  onto  the  fiat  roof  of  the 
two-story  part;  the  middle  one  extending  to  the  fioor  of 
the  third  story.  Along  on  the  north  side  of  the  two> 
story  part  was  a  one-story  wooden  lean-to,  which  extended 
east  about  seventy-five  feet  from  the  west  line  of  the  build- 
ing. It  was  over  fourteen  feet  from  the  ground  fioor  in  the 
three-story  part  to  the  fioor  of  the  second  story,  and  twelve 
feet  from  the  fioor  of  the  second  story  to  the  fioor  of  the 
third  story.  The  one  and  two  story  parts,  together,  were 
larger  in  area  than  the  three-story  part.  The  roof  of  the 
two-^tory  part  was  fiat,  and  descended  towards  the  north. 
The  distance  from  the  roof  of  the  second  story  to  the  roof 
of  the  one-story  part  was  six  or  seven  feet,  and  the  distance 
from  the  roof  of  the  one-storj*  part  to  the  ground  was  about 
seven  feet.  Between  the  roof  of  the  one-story  part  and  the 
roof  of  the  two-story  part  there   was  a  wooden  ladder 
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reaching  from  one  to  the  other,  spiked  to  the  cornice.  The 
roof  of  the  one-story  part  along  a  portion  of  the  distance 
was  just  below  the  window  sills  of  the  second  story.  There 
were  windows  in  all  the  several  stories.  There  were  large 
doors  on  each  floor  in  the  east  end  of  thb  three-story  part, 
opening  on  Geneva  street.  There  were  large  doors,  used 
for  a  driveway,  on  the  ground  floor  of  the  three-story  part, 
about  the  center,  leading  in  from  West  street,  on  the  south, 
and  which  was  a  main  entrance.  At  the  north  side  of  the 
three-story  part,  and  about  the  middle,  there  was  an  elevator 
shaft.  There  was  an  inside  wooden  stairway,  from  three  to 
four  feet  wide,  at  each  end  of  the  three-story  part,  leading 
from  floor  to  floor,  and  thence  to  the  ground  floor  of  the 
blacksmith  shop  below.  The  top  floor  of  the  three-story 
part  was  partitioned  off  into  several  compartments  on  either 
side  of  a  passageway  through  the  middle  leading  to  the  stair- 
ways and  openings  at  each  end.  The  third  floor  was  the  finish- 
ing department,  where  the  polishing,  buffing,  and  japanning 
were  done.  The  second  floor  of  the  three-story  part  contained 
machinery,  and  the  ground  floor  was  the  blacksmith  shop, 
in  which  were  operated  several  trip  hammers,  drop  ham- 
mers, anvils,  forges,  and  a  large  machine  called  a  bull- 
dozer. The  blacksmith  shop  had  a  ground  floor,  excepting 
towards  the  westerly  end,  where  there  was  a  wooden  floor 
or  a  platform  made  of  boards  laid  on  the  ground,  for  the 
men  to  work  on  in  ironing  off  whiffletrees  and  neck  yokes. 
Such  board  floor  was  about  sixteen  feet  wide  and  about 
twenty-five  feet  long.  Along  a  portion  of  the  south  side  of 
this  platform  a  couple  of  planks  were  fastened,  and  on  these 
planks  were  set  some  anvils  for  use  by  employees  working 
on  the  platform.  A  vat,  with  draining  rack  attached,  used 
for  dipping  and  draining  neck  yokes  and  whiffletrees,  and 
containing  a  quantity  of  benzine  and  gloss  oil,  was  situated 
close  to  the  north  side  of  the  platform  in  the  blacksmith 
shop.     The  tank  was  about  five  feet  long  and  two  feet  wide. 
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and  made  of  iron,  and  was  buried  halfway  undergroand,  and 
the  vat  proper  was  covered  with  a  board  cover,  which  had 
been  in  use  for  several  years.  The  draining  rack  connected 
with  the  vat  was  inclined  so  the  drip  would  run  back  into 
the  tank,  instead  of  on  the  ground,  on  which  neck  yokes 
and  whiffletrees  were  laid  to  drain  after  dipping.  The  vat 
was  five  or  six  feet  further  north  from  the  trip  hammer  than 
the  old  one  formerly  was,  in  order  to  be  safer  from  fire. 
The  fire  was  first  discovered  on  the  draining  rack,  and 
almost  at  the  same  time,  through  cracks  or  openings  in  the 
cover,  fire  was  discovered  in  the  vat.  The  Jong  way  of  the 
platform  in  the  blacksmith  shop  was  east  and  west,  wholly 
situated  west  of  the  main  driveway  going  into  the  blacksmith 
shop  from  the  south ;  and  the  bulldozer  was  east  of  the  west 
end  of  the  platform,  and  east  of  the  main  driveway  in  from 
the  south.  Propelka's  trip  hammer  was  situated  about  due 
south  from  the  vat,  and  was  the  nearest  trip  hammer  to  the 
vat,  and  was  situated  on  the  south  side  of  the  platform,  and 
about  five  feet  from  the  south  side  thereof.  This  hammer 
had  been  operated  by  Propelka  at  the  same  place  and  on  the 
same  kind  of  work  for  several  years,  and  was  near  the  south 
wall  of  the  blacksmith  shop,  and  west  of  the  south  entrance. 
In  operating  this  machine  Propelka  stood  between  the  south 
wall  of  the  blacksmith  shop  and  the  hammer,  facing  the 
vat  to  the  north,  with  his  forge  to  the  right.  Carlson  oper- 
ated a  trip  hammer  in  the  blacksmith  shop  about  twenty- 
five  feet  distant  from  the  Propelka  hammer,  on  the  east  side 
of  the  driveway.  At  the  time  of  the  fire  there  were  at  least 
twenty-five  men  and  boys  employed  on  each  of  the  three 
floors.  Gus  Bartz  had  charge  of  the  boys  on  the  third  floor 
when  the  foreman  was  out.  At  the  time  of  the  fire  the 
plaintiff  was  employed,  with  others,  including  Gus  Bartz, 
in  the  southwest  corner  room  on  the  third  floor,  and  there 
were  windows  from  that  room  west  looking  out  onto  the 
two-story  roof,  which  room  was  within  three  feet  of  the  fire. 
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The  two-story  part  was  occupied  as  the  woodworking  de- 
partment, and  the  one-story  part  contained  the  annealing 
ovens.  This  mannfacturing  plant  in  no  way  joined  or  was 
connected  with  any  other  building  or  buildings. 

The  accident  happened  just  after  the  noon  hour.  Ac- 
cording to  the  record,  the  origin  of  the  fire  was  and  is  un- 
known. It  was  first  discovered  on  the  rack  mentioned,  and 
was  then  about  as  large  as  a  lamplight.  How  it  originated 
is  left  by  the  evidence  to  mere  conjecture.  The  rack  was 
just  on  the  west  side  of  the  vat,  and  inclined  therefrom  to- 
wards the  west,  as  stated.  The  vat  was  covered  on  that 
day,  but  in  trying  to  put  out  the  fire  the  cover  was  knocked 
from  the  top  by  some  one,  and  soon  thereafter  fire  appeared 
in  the  vat.  Whether  the  flame  from  the  rack  ran  down  into 
the  vat  or  not,  the  witnesses  were  unable  to  say.  The  theory 
of  the  plaintiff,  as  indicated  from  the  statement  of  his  coun- 
sel, seems  to  be  that  the  fire  was  started  by  sparks  fiying 
from  Propelka's  trip  hammer,  and  setting  fire  to  the  vat  or 
rack,  or  both.  As  indicated,  that  trip  hammer  was  situated 
south  of  the  platform  described,  and  the  vat  and  rack  were 
both  north  of  that  platform,  and  directly  or  nearly  directly 
north  from  that  trip  hammer.  It  is  also  undisputed  that 
the  vat  and  rack  were  from  thirty  to  thirty-five  feet  north 
of  that  trip  hammer.  There  is  no  evidence  tending  to  prove 
that  such  sparks  from  that  trip  hammer  would  retain  suf- 
ficient heat  to  cause  any  substance  to  ignite  for  a  greater 
distance  than  twenty  feet,  but  it  appears  to  be  affirmatively 
established  to  the  contrary.  Certainly,  there  is  no  evidence 
tending  to  prove  that  they  would  retain  such  heat  for  a 
distance  of  twenty-five  feet, —  much  less,  thirty  feet.  The 
same  condition  of  things  had  existed  for  many  years  with- 
out developing  any  danger  from  such  sparks.  No  verdict 
for  damages  could  be  sustained  without  being  supported  by 
evidence.  Such  a  verdict  could  not  rest  upon  mere  conject- 
ure,—  obviously  not,  when  contrary  to  all  reasonable  prob- 
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abilities.  We  must  hold  that  the  evidence  is  insufficient  to 
support  a  verdict  that  the  defendant  was  negligent  in  locat- 
ing the  vat  and  rack  the  distance  they  were  from  the  trip 
hammer. 

Counsel  for  the  plaintifiF  further  contend  that  the  plaint- 
iff is  entitled  to  recover  by  reason  of  the  absence  of  any  fire 
escape,  as  prescribed  by  ch.  355,  Laws  of  1895  (sec.  4575a, 
S.  &  B.  Ann.  Stats.;  sec.  4390,  Stats.  1898).  The  seventh 
section  of  that  act,  then  and  now  in  force,  provides  that 
'^none  of  the  provisions  of  this  act  shall  apply  to  any  buildings 
now  erected  and  which  are  supplied  with  a  reasonable  fire- 
escape,  or  fire-escapes."  Sec.  1636^,  Stats.  1898,  p.  1187;  sec. 
25,  ch.  351,  Laws  of  1899.  The  several  parts  of  the  build- 
ing in  question,  as  described  by  the  plaintiff's  counsel,  are 
given  above.  It  was  constructed  in  1894,  and  hence  the 
provisions  of  ch.  355,  Laws  of  1895,  quoted,  were  applicable 
to  this  building.  The  plaintiff  testified  to  the  effect  that 
when  the  whistle  sounded  he  started  out  from  his  room,  in 
the  southwest  comer  of  the  building,  on  the  third  floor,  to 
see  what  was  the  matter, —  what  was  going  on  in  the  shop; 
that  he  went  east  to  where  some  workmen  were  at  the  fire 
hose,  and  heard  some  one  shout,  "Fire!  Get  out;"  that  he 
then  turned  back  to  his  room  to  get  his  coat;  that  there  was 
neither  smoke  nor  fire  on  the  third  floor  at  that  time;  that 
he  tried  to  go  down  the  west  stairway,  and  was  driven  back 
by  the  smoke;  that  he  then  went  to  the  stairway  at  the  east 
end  of  the  building,  and  reached  the  second  floor,  and 
started  down  the  stairway  to  the  first  floor;  that  the  door 
at  the  foot  of  that  stairway  was  opened  by  some  one,  and 
the  smoke  drove  him  back  to  the  second  floor;  that  he  stood 
for  a  time  at  the  east  doorway  of  the  second  floor,  which 
was  cut  down  to  the  level  of  the  second  floor,  and  was  open 
at  the  time;  that  he  then  went  to  the  third  floor,  and  into 
a  small  room  in  the  southeast  corner,  from  the  window  ot 
which  he  dropped  to  the  ground.    Thus  it  appears  from 
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the  plaintiff's  testimony,  and  the  statement  made  as  to  the 
condition  and  shape  of  the  different  parts  of  the  building, 
that  when  the  fire  started  he  was  in  his  room  on  the  west 
side  of  the  third  floor  of  the  building;  that,  after  going  to 
the  east  part  of  the  building  to  learn  the  cause  of  the  alarm, 
he  returned  to  his  own  room  for  his  coat;  that  five  windows 
opened  from  that  third  floor  out  onto  the  flat  roof  of  the 
two-story  part,  descending  towards  the  north ;  that  four  of 
such  windows  came  down  to  within  three  feet  of  the  third 
floor;  that  the  middle  window  of  the  five  was  at  the  west- 
erly end  of  a  hallway  extending  east  and  west,  and  was  cut 
down  to  the  level  of  the  third  floor,  so  that  it  was  only 
about  one  foot  from  that  door  down  to  the  flat  roof  of  the 
second  story ;  that  it  was  so  cut  down  in  order  to  furnish 
easy  means  of  egress  from  the  third  story  to  the  flat  roof  of 
the  second  story ;  that  such  flat  roof  of  the  second  story 
was  only  a  few  feet  below  any  of  the  five  windows  on  that 
west  side;  that  such  flat  roof  of  the  second  story  had  been 
much  used  as  a  lounging  place  during  the  noon  hour  by 
the  employees  on  the  third  floor,  including  the  plaintiff ; 
that  the  distance  from  the  flat  roof  of  the  two-story  part 
to  the  flat  roof  of  the  one-story  part  was  not  more  than 
six  or  seven  feet,  with  a  firm  ladder  upon  which  to  de- 
scend; that  the  distance  from  the  flat  roof  of  «the  one- 
story  part  to  the  ground  did  not  exceed  seven  feet.  The 
statute  relied  upon  only  required  "  one  or  more  ''fire  escapes 
in  bnildings  "  three  or  more  stories  high."  After  careful 
consideration,  we  have  reached  the  conclusion  that  the 
building  in  question  was  at  the  time  of  the  passage  of  the 
act  relied  upon,  ^'supplied  with  a  reasonable  fire  escape," 
within  the  meaning  of  that  statute. 

By  ths  Court. — The  judgment  and  order  of  the  circuit 
conrt  are  both  affirmed. 

DonoE,  J.,  took  no  part. 
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DioEBT,  Appellant,  y8.  Fuoh,  Bespondent. 

April  13-- April  30,  1901. 

Appeal:  FindingB  offcustf  when  reviewed:  Specific  performance:  Tender 

of  performance. 

1.  The  supreme  court  will  not  review  findings  of  fact»  in  the  absence 
of  exceptions  to  the  findings  incorporated  in  the  bill  of  exceptions. 

2l  In  an  action  for  specific  performance*  a  finding  that  there  has  been 
no  tender  of  performance,  and  that  it  did  not  appear  that  plaintiff 
was  able,  ready,  or  willing  to  perform  the  contract  if  given  an 
opportunity  so  to  do,  is  sufficient  to  justify  a  judgment  dismissing 
the  action. 

Appeal  from  a  judgment  of  the  circnit  court  for  Bacine* 
county:  John  Goodland,  Judge.    Affirmed. 

The  plaintiff  seeks  to  secure  the  specific  performance  of  a 
parol  contract,  partially  performed,  for  the  conveyance  of 
certain  property  described  in  the  complaint.  The  findings 
show  that  the  A.  P.  Dickey  Manufacturing  Company  was 
the  owner  of  the  property  in  1898.  The  assignee  sold  the 
property  to  defendant  for  $3,183.32,  subject  to  a  mortgage 
for  $10,500,  upon  which  there  was  back  interest  amounting 
to  $673.  Defendant  took  up  the  old  mortgage  and  exe- 
cuted a  new  one,  paid  the  back  interest,  and  entered  into 
possession.  Plaintiff  desired  to  purchase  the  property,  and 
entered  into  negotiations  with  defendant  which  resulted  in 
a  written  contract  being  drawn,  but  which  was  never  signed 
by  either  of  the  parties.  By  its  terms  defendant  was  to  be 
paid  all  sums  he  had  paid,  together  with  an  account  he  had 
against  the  corporation  aforesaid,  and  was  to  be  relieved 
from  all  personal  liability  oo  account  of  running  the  busi- 
ness and  on  account  of  the  mortgage  mentioned.  The  plant 
was  to  be  conducted  by  plaintiff  on  a  salary,  and  defendant 
was  to  have  full  control  of  the  property,  and  the  money  was 
to  be  paid  and  defendant's  release  secured  by  February  1, 
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1900.  Up  to  that  time  defendant  was  willing  to  carry  out 
the  agreement.  Plaintiff  failed  to  make  the  payment,  and 
the  court  finds  he  has  made  no  tender  or  offer  of  payment, 
and  that  it  does  not  appear  that  he  is  able,  ready,  or  willing 
to  perform.  Thereafter  defendant  notified  plaintiff  he  had 
made  other  arrangements  regarding  the  business.  The  court 
concluded  that  plaintiff  was  not  entitled  to  relief,  and  that 
his  complaint  was  without  equity.  Judgment  was  directed 
for  defendant.  No  exceptions  to  the  findings  are  preserved 
in  the  bill  of  exceptions.  The  plaintiff  brings  this  appeal 
from  the  judgment  dismissing  the  action  with  costs. 

WaUaoe  IngaUsj  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Palmer  &  Git- 
tings,  attorneys,  and  ThomoB  M.  Kearney,  of  counsel,  and 
oral  argument  by  Mr.  W.  8.  Palmer  and  Mr.  Kearney. 

Bakdeek,  J.  There  being  no  exceptions  to  the  findings 
incorporated  in  the  bill  of  exceptions,  this  court  will  not  re- 
view the  correctness  of  the  court's  conclusions  upon  the 
facts  involved.  The  exact  question  was  covered  by  the  re- 
cent case  of  Nickole  v.  Superiar,  109  Wis.  643,  and  nothing 
further  need  be  said.  The  pleadings  and  findings  amply 
sustain  the  judgment.  Waiving  the  question  of  the  contract 
being  sufficiently  performed  to  entitle  the  plaintiff  to  relief, 
the  finding  that  there  has  been  no  tender  of  performance, 
and  that  it  did  not  appear  that  plaintiff  was  able,  ready,  or 
willing  to  perform  the  contract  if  given  an  opportunity, 
would  be  sufficient  to  justify  the  judgment  entered. 

By  the  Court. —  The  judgment  is  affirmed. 
Vou  110—26 
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J^^^____  1        Qlassbeknner,  Appellant,  vs.  Geoxtltk,  Eespondent. 

April  13 --April  30, 190L 

Inunction:  Irreparable  injury:  Remedy  at  law:  Appeal:  Order:  Certifi^ 

cate  of  derh 

L  Upon  a  complaint  alleging  that  plaintiff,  a  dairyman,  was  the  owner 
of  certain  ice,  which  he  had  allowed  defendant  to  cut  and  store  on 
premises  occupied  by  defendant  under  an  agreement  that  both 
parties  were  to  use  the  ice,  but  that  defendant  denied  him  access 
to  the  premises  and  prevented  him  from  using  the  ice,  and  that 
thereby  his  business  would  be  destroyed  and  he  would  suffer  irrep- 
arable injury,  a  preliminary  injunction  was  granted,  which  was 
dissolved  on  motion  founded  on  defendant's  answer  and  affidavits 
denying  such  agreement.  Held,  that  there  was  no  abuse  of  discre- 
tion in  vacating  such  injunction,  the  allegation  of  irreparable  in- 
jury having  little  weight,  since  it  is  a  matter  of  common  knowl- 
edge that  ice  is  a  commodity  which  may  at  all  times  be  purchased 
in  the  market,  and  it  was  nowhere  alleged  that  the  defendant  was 
insolvent  or  that  a  judgment  for  damages  against  him  could  not 
be  collected.  Valley  L  W.  Mfg.  Co.  v.  Goodrick,  108  Wia  486,  distin- 
guished. 
2l  Although  sea  8050,  Stats.  1898,  requires  that  on  an  appeal  from  an 
order,  the  clerk  shall  transmit  the  order  appealed  from  and  "the 
original  papers  used  by  each  party  on  the  application  therefor,"  an 
appeal  will  not  be  dismissed  where  the  order  appealed  from  names 
the  papers  upon  which  it  is  based,  and  thoee  papers  are  all  returned 
by  the  clerk,  notwithstanding  the  certificate  of  the  clerk  is  defect- 
ive in  failing  to  certify  that  the  papers  attached  are  the  papers 
which  are  required  by  such  statute  to  be  returned. 

Afpeax  from  an  order  of  the  mnnicipal  court  of  Eacine 
county:  D.  H.  Flett,  Judge.    Affirmed. 

This  is  an  appeal  from  an  order  dissolving  an  injunctional 
order.  The  complaint  upon  which  the  preliminary  injunc- 
tional order  was  granted  alleged,  in  substanc^  that  on  the 
Ist  of  January,  1900,  the  plaintiff  was  in  possession  of  forty- 
two  acres  of  land  in  Eacine  county  as  tenant,  and  that  his 
term  did  not  expire  until  April  1, 1900,  and  that  he  was  the 
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owner  of  the  ice  upon  a  certain  pond  upon  said  land ;  that 
on  January  2, 1900,  he  made  an  agreement  with  the  defend- 
ant, who  was  then  the  owner  of  a  contract  for  the  convey- 
ance to  him  of  said  land,  by  which  the  defendant  was  to  cut 
the  ice  on  said  pond,  and  store  it  in  the  ice  house  on  the 
premises,  using  the  plaintiflTs  ice  tools  and  shavings  therefor, 
and  permit  such  ice  to  remain  on  the  premises  in  said  ice 
house  during  the  year  1900,  it  being  understood  that  both 
parties  might  use  said  ice  during  said  year,  and  that  the 
plaintiff  should  have  the  right  to  enter  on  the  premises  and 
take  such  ice  as  he  might  desire  to  use  in  his  business;  that 
the  plaintiff  was,  and  now  is,  engaged  in  the  dairy  business, 
and  that  it  was  essential  to  his  business  that  he  have  a  store 
of  ice  to  keep  the  milk  and  cream  from  spoiling;  that  de- 
fendant harvested  said  ice  in  pursuance  of  the  agreement, 
and  the  plaintiff  fully  performed  his  part  of  the  agreement, 
and  that  April  1, 1900,  the  defendant  took  possession  of  the 
premises,  and  now  is  in  possession  of  the  same,  having  ob- 
tained a  deed  thereof  from  the  former  owner;  that  the 
defendant  permitted  the  plaintiff  to  enter  on  the  premises, 
and  to  take  ice  from  said  ice  house,  for  use  in  his  business, 
until  June  27,  1900,  when  the  defendant,  without  cause,  re- 
fused to  allow  the  plaintiff  to  enter  on  said  premises  and 
take  any  more  ice  therefrom ;  that,  unless  defendant  is  re- 
strained from  interfering  with  the  plaintiff's  right  to  enter 
said  premises  and  use  said  ice,  the  plaintiff's  business  will  be 
destroyed,  and  he  will  suffer  irreparable  loss;  that  there  is 
sufficient  ice  on  said  premises  to  supply  the  wants  of  both 
parties  during  the  year  1900;  and  that  plaintiff  has  no  other 
ice,  and  is  unable  to  procure  any  other,  and  relies  wholly 
upon  said  ice  for  use  in  his  business. 

The  injunctional  order  granted  upon  this  complaint,  with- 
out notice  to  the  defendant,  restrained  the  defendant  from 
interfering  with  the  plaintiff's  business  and  his  right  to  en- 
ter on  the  premises  and  take  ice  therefrom.    The  motion 
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for  dissolution  of  the  injunction  was  based  upon  the  answer 
of  the  defendant,  together  with  his  affidavit  and  the  affi- 
davit of  his  son.  The  answer  admitted  the  plaintiff's  occu- 
pation and  tenancy  of  the  premises,  and  admitted  his  owner- 
ship and  possession « thereof  since  April  1,  1900,  but  denied 
the  making  of  any  agreement  by  which  the  plaintiff  was  al- 
lowed to  take  ice  from  the  ice  house  on  said  premises  after 
April  1,  1900.  The  affidavits  of  the  defendant  and  his  son 
denied  at  length  the  making  of  any  such  agreement  with 
regard  to  the  use  of  ice  as  set  forth  in  the  complaint.  Upon 
the  hearing  of  the  motion  for  dissolution  of  the  preliminary 
injunctional  order,  the  plaintiff  filed  an  additional  affidavit, 
to  the  effect  that,  if  the  injunction  were  dissolved,  he  would 
be  without  remedy,  for  the  reason  that  the  ice  would  be 
used  up  and  melted  by  the  time  of  the  trial  of  the  action, 
and  the  plaintiff's  business  would  be  ruined.  I^pon  the 
hearing  of  the  motion,  the  preliminary  injunctional  order 
was  vacated,  and  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Heck  cfe  Kreuzke, 
and  oral  argument  by  Charles  KreuzJce. 

For  the  respondent  there  was  a  brief  by  Martin  J.  GiUen^ 
attorney,  and  William  Smieding^  Jr,^  of  counsel,  and  oral 
argument  by  Mr,  Smieding, 

^iNSLow,  J.  It  is  manifest  that  there  was  no  abuse  of 
discretion  in  vacating  the  preliminary  injunctional  order. 
It  is  common  knowledge  that  ice  is  a  commodity  which  may 
at  all  times  be  purchased  in  the  market.  It  is  nowhere  al- 
leged that  the  defendant  was  insolvent,  or  that  a  judgment 
for  damages  against  him  could  not  be  collected.  The  alle- 
gation of  irreparable  injury  is  therefore  of  little  or  no  weight 
If  plaintiff  was  debarred  from  obtaining  his  ice  from  the 
ice  house,  he  could  obtain  it  elsewhere,  and  he  could  collect 
his  loss  or  damage  from  the  defendant  if  he  showed  himself 
entitled  to  recover  any  loss  or  damage.    The  case  is  not  one 


Wis.]  JANTJAKT  TEEM,  1901.  405 

Clausen  tb.  Head  and  others. 

where,  if  the  plaintiflF  recovers,  his  remedy  will  be  valueless, 
or  he  will  suffer  irreparable  injury  unless  the  utatvs  qtio  be 
maintained;  hence  the  case  of  Valley  L  W.  Mfg.  Co,  v.  Good- 
rick^  103  Wis.  436,  is  not  applicable. 

A  motion  was  made  to  dismiss  the  appeal  because  the 
return  of  the  clerk  does  not  certify  that  the  papers  re- 
turned are  the  original  papers  (or  copies  as  the  case  may  be) 
used  upon  the  hearing  of  th^  motion,  as  required  by  sec. 
5050,  Stats.  1898.  The  return  simply  states  that  the  papers 
returned  are  "  original  papers  in  the  action."  This  court 
has  frequently  held  that,  in  case  of  an  appeal  from  an  order, 
where  neither  the  return  nor  the  record  itself  shows  that 
the  papers  returned  are  all  of  the  papers  used  by  each  party 
on  the  motion,  the  appeal  will  be  dismissed.  Carpenter  v, 
Shepardson^  43  Wis.  406;  Tenney  v.  Madison^  99  Wis.  539; 
Superior  C.  Z.  Co,  v.  Superior ^  104  Wis.  463.  In  the  present 
oase,  however,  the  order  appealed  from  names  the  papers 
upon  which  it  was  based,  and,  as  these  papers  are  all  re- 
turned by  the  clerk,  it  affirmatively  appears  upon  the  record 
that  the  whole  case  which  was  before  the  trial  court  is  be- 
fore us,  notwithstanding  the  defective  certificate  of  the 
clerk.  Hence  we  do  not  find  it  necessary  to  dismiss  the 
appeal. 

JSy  the  Court. —  Order  affirmed. 
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Partnership:  Assumption  of  corporate  powers:  Status  cw  corporation: 

Estoppel:  Election  hetu^een  remedies:  Privity:  Res  ad  judicata:  In- 
tent: Presumptions. 

1.  Where  a  person  deals  with  an  association  of  individuals  as  a  corpo- 
ration, such  dealing,  by  estoppel,  as  to  such  transaction,  fixes  the 
status  of  the  company  to  be  what  it  was  represented  and  recog- 
nized to  be  therein. 
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2l  Where  certain  persons  associated  together  assumed  to  be  a  oorponir 
tion,  and  as  such  executed  an  assignment  for  the  benefit  of  cred- 
itors, and  a  creditor  filed  his  claim  in  such  assignment  proceedings* 
the  claim,  if  in  existence  against  the  association  in  any  capacity, 
became  a  claim  against  the  company  as  a  corporation  and  the  as- 
signee in  his  representative  capacity. 

8.  Even  though  the  creditor,  before  filing  his  claim,  was  not  bound  by 
estoppel  to  recognize  the  association,  as  a  corporation,  as  his  debtor^ 
and  could  have  proceeded  against  the  association  as  a  corporation, 
outside  of  or  within  the  assignment  proceedings,  or  against  the 
members  thereof  as  partners,  yet  having  made  an  election  between 
the  two  courses,  with  knowledge  of  the  facts,  by  filing  his  claim 
with  the  assignee  of  the  corporation  as  such,  he  thereby  waived 
the  one  not  chosen. 

4  There  is  no  such  privity  between  the  members  of  a  corporation  and 
the  corporation,  that  a  judgment  between  a  third  person  and  th» 
corporation  is  res  acf/udioato  in  subsequent  litigation  as  to  the  same 
or  any  other  cause  of  action  between  such  person  and  the  members 
of  the  corporation* 

6.  The  principle  that  a  person  may  sue  a  corporation  and  proceed  to 
final  judgment  without  prejudice  to  his  thereafter  suing  upon  the 
same  cause  of  action,  or  another  cause  of  action  involving  the  same 
wrong,  against  the  members  of  such  corporation,  applies  where 
there  are  independent  causes  of  action  or  remedies  against  such 
members  and  the  corporation,  that  may  be  pursued  regardless  of 
each  other,  for  independent  satisfactions  where  there  are  inde- 
pendent wrongs,  or  a  single  satisfaction  where  there  is  but  a  single 
wrong,  and  the  two  remedies  are  not  inconsistent 

0.  The  doctrine  that  intent  to  make  choice  between  inconsistent  rem- 
edies is  essential  to  a  choice,  and  that  absence  of  such  intent  will 
relieve  one  from  the  effect  of  the  pursuit  of  one  of  the  remedies^ 
applies  only  where  action  in  the  first  instance  was  taken  in  igno- 
rance of  the  facts;  but  where  knowledge  of  the  facts  exists,  intent 
is  conclusively  presumed  as  a  matter  of  law,  and  such  presumption 
cannot  be  affected  by  any  declaration  or  reservation  of  a  right  to 
take  a  different  and  inconsistent  course  at  a  subsequent  tima 

Appeal  from  a  judgment  of  the  circuit  court  for  Kenosha 
county:  Frank  M.  Fish,  Circuit  Judge.    Affirmed. 

Action  on  a  contract  to  recover  of  defendants  as  partners 
the  sum  of  ?1,000.  Defendants,  for  some  time  prior  to 
1895,  pretended  to  be  a  corporation  by  the  name  of  Dan 
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Head  &  Co.,. and  as  sach  carried  on  a  banking  business  in 
the  city  of  Kenosha,  Wisconsin.  At  the  time  named,  the 
company,  as  a  corporation,  made  an  assignment  to  George 
Hale  for  the  benefit  of  creditors.  Pursuant  thereto  said  as- 
signee took  possession  of  the  assets  of  the  ostensible  assignor 
and  proceeded  to  administer  his  trust.  Plaintiff,  pretending 
to  have  a  claim  against  said  company,  with  knowledge  that 
it  was  a  mooted  question  whether  the  association  was  a  cor- 
poration or  a  partnership,  filed  his  claim  in  the  assignment 
proceeding,  using  this  language :  '^  This  deponent  does  not 
admit  that  Dan  Head  &  Co.  is  a  corporation  and  does  not 
waive  his  right  to  proceed  against  them  or  either  of  them 
as  partners."  The  assignee  filed  objections  to  the  claim, 
and  such  proceedings  were  thereafter  duly  taken  that  an 
issae  was  presented  for  judicial  determination  as  to  whether 
the  claim  represented  indebtedness  of  Dan  Head  &  Co.  or  a 
liability  of  one  Urban  J.  Lewis.  Such  proceedings  were 
duly  taken  for  the  final  determination  of  such  issue  that  it 
was  decided,  in  the  circuit  court  having  charge  of  the  as- 
signment proceedings,  in  favor  of  the  assignee.  A  judg- 
ment was  duly  rendered  to  that  effect,  an  appeal  was  taken 
from  such  judgment  to  this  court,  and  a  decision  was  here 
rendered  affirming  the  judgment  of  the  court  below.  Clem- 
sen  V.  Bale,  96  Wis.  100.  February  2, 1900,  in  Slocum  v, 
Head^  105  Wis.  431,  it  was  decided  that  Dan  Head  &  Co. 
was  not  a  corporation,  but  a  partnership;  but  that  the  asso- 
ciation known  by  such  name  might  have  the  status  of  a  cor- 
poration by  estoppel  as  to  persons  who  dealt  with  it  as  such. 
Subsequent  to  the  last  occurrence  referred  to,  this  action 
was  brought  against  the  member^  of  the  firm  of  Dan  Head 
ife  Co.  as  partners.  The  relief  sought  in  the  action  was  the 
same  as  that  involved  in  the  aforesaid  issue  formed  in  the 
assignment  proceedings.  The  answer  to  the  complaint 
raised  for  decision  the  question  of  whether  the  former  ad- 
judication of  the  claim,  under  the  doctrine  of  tee  odQudicata 
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or  the  doctrine  of  estoppel,  or  both,  precladed  plaintiff 
from  retrying  the  question  as  against  defendants,  or  whether 
his  claim  represented  indebtedness  of  Dan  Head  &  Co.  The 
question  was  decided  in  favor  of  defendants,  and  from  the 
judgment  accordingly  entered  this  appeal  was  taken. 

For  the  appellant  there  were  briefs  by  Baker  dk  Bakery 
attorneys,  and  WaUa^  IngcMs  and  A.  Z.  Swnhomj  of  coun- 
sel, and  oral  argument  by  Mr.  Sanborn^  Mr.  Inffalls,  and 
Mr.  i\r.  Z.  Baker. 

Peter  Fisher^  for  the  respondents. 

Marshall,  J.  The  judgment  must  be  affirmed  upon 
several  grounds,  either  of  which  is  sufficient.  If  appellant, 
in  the  transaction  out  of  which  the  alleged  claim  arose, 
dealt  with  the  association  known  as  Dan  Head  &  Co.  as  a 
corporation,  such  dealing,  by  estoppel,  as  to  such  transac- 
tion, fixed  the  status  of  the  company  to  be  what  it  was 
represented  and  recognized  to  be  therein.  Slocum  v.  Seadj 
105  Wis.  431.  If  the  dealings  with  the  association,  if  any 
such  were  had,  were  not  with  it  in  the  capacity  mentioned, 
since  it  appears  beyond  dispute  that  when  the  claim  was 
filed  with  the  assignee  appellant  recognized,  for  the  purposes 
of  the  proceeding,  the  existence  of  Dan  Head  &  Co.  as  a 
corporation  and  the  assignment  as  that  of  such  corporation, 
thereby,  if  the  situation  were  otherwise  before,  the  claim, 
if  in  existence  against  Dan  Head  &  Co.  in  any  capacity,  be- 
came by  estoppel  a  claim  against  the  company  as  a  corpo- 
ration and  the  assignee  in  his  representative  capacity  as 
assignee  thereof.  If  appellant,  before  filing  his  claim,  was 
not  bound  by  estoppel  to  recognize  Dan  Head  &  Co.,  as  a 
corporation,  as  his  debtor,  if  the  company  was  indebted  to 
him  at  all,  he  had  two  remedies  to  enforce  it,  which  were 
inconsistent  with  each  other.  He  could  proceed  agkinst 
the  association  outside  of  or  in  the  assignment  proceedings, 
as  a  corporation,  or  against  the  members  thereof  as  part- 
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ners.  Having  made  an  election  between  two  courses,  with 
knowledge  of  the  facts,  he  waived  the  one  not  chosen. 
Warren  v.  Landry^  74  Wis.  144;  Bank  of  Lodi  v.  Washburn 
E.  Z.  (6  P.  Co.  98  Wis.  549;  CarroU  v.  Fethers,  102  Wis.  436; 
JSarth  V.  Loeffdholtz^  108  Wis.  562;  FvUer-Warrm  Co.  v.  Bar- 
ter, anUj  p.  80. 

The  foregoing  propositions  are  so  well  settled,  and  the 
application  thereof  to  this  case  so  clear,  that  a  mere  state- 
ment of  them,  with  the  facts,  is  deemed  sufficient  to  show 
that  they  justify  the  judgment  appealed  from  and  require 
its  affirmance,  regardless  of  whether  or  not  it  was  rendered 
upon  such  grounds. 

We  fully  agree  with  counsel  for  appellant  that  there  is 
no  such  privity  between  the  members  of  the  corporation 
and  the  corporation  that  a  judgment  between  a  person  and 
the  latter  is  res  adjicdicatain  subsequent  litigation  as  to  the 
same  or  any  other  cause  of  action  between  such  person  and 
the  former  (Wells,  Res  Ad  judicata,  §  179;  Finney  v.  Ouy^ 
106  Wis.  256);  and  that  if  the  judgment  in  this  case  were 
dependent  on  the  doctrine  of  re^  adjvdicata  it  could  not 
stand.  The  principle  that  a  person  may  sue  a  corporation 
and  proceed  to  final  judgment  without  prejudice  to  his 
thereafter  suing  upon  the  same  cause  of  action  or  another 
cause  of  action  involving  the  same  wrong  against  the  mem- 
bers of  such  corporation,  applies  where  there  are  independ- 
ent causes  of  action  or  remedies  against  such  members  and 
the  corporation,  that  may  be  pursued  regardless  of  each 
other,  for  independent  satisfactions  where  there  are  inde- 
pendent wrongs  or  a  single  satisfaction  where  there  is  but 
a  single  wrong,  and  the  two  remedies  are  not  inconsistent. 
Such  was  not  the  situation  of  appellant  when  he  filed  his 
claim  with  the  assignee  of  Dan  Head  &  Co.  He  neither 
had  nor  claimed  to  have  more  than  one  wrong  to  be  re- 
dressed. If  his  dealings  in  the  transaction  out  of  which  his 
alleged  claim  arose  were  with  the  association  as  a  corpora- 
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tion,  he  had  no  remedy  at  all  which  involyed  a  denial  of 
corporate  existence.  At  best  he  had  two  remedies  which 
were  inconsistent,  one  against  the  corporation,  and  one 
against  the  members  thereof.  He  was  where  he  could  take 
either  of  two  roads,  bat  not  both.  The  roads  reached  ont 
in  different  directions,  so  that  to  travel  one  necessarily  re- 
quired the  abandonment  of  the  other,  and  the  choice  of  one, 
with  knowledge  of  the  facts,  destroyed  beyond  recall ^the 
opportunity  to  take  the  other.  If  plaintiff  had  possessed 
two  entirely  independent  remedies,  not  inconsistent  with 
each  other,  as  in  Barth  v.  LoeffelhoLtz^  supray  or  had  but  one 
remedy  for  a  single  wrong  and  failed  in  the  first  instance 
to  pursue  it  {FuUer-Warren  Co.  v.  Hartery  supra;  In  re  Van 
Normam.y  41  Minn.  494;  Oould  v.  Blodgetty  61  N.  H.  115; 
Schrepfer  v.  EocJcford  Ins.  Co.  77  Minn.  291),  the  situation 
now  would  be  different.  Here,  taking  appellant  at  the  best 
for  him,  there  were  two  remedies  each  of  which  required 
an  adjudication  of  whether  the  defbt  involved  was  that  of 
Lewis.  If  the  indebtedness  was  not  against  Letris,  it  waa 
indebtedness  of  Dan  Head  &  Co.  as  a  corporation  or  as  a 
partnership  at  the  choice  of  plaintiff,  but  not  the  indebted- 
ness of  both  the  corporation  and  the  members  thereof.  His 
situation  was  no  better  than  that  of  a  person  who  has  dealt 
with  another  as  principal  when  such  other  is  in  fact  the  agent 
for  third  persons.  Such  person  can  pursue  either  the  ostensi- 
ble or  actual  principal  at  his  election,  but  not  both.  Mechem, 
Agency,  §  698.  The  ostensibly  artificial  person,  Dan  Head 
&  Co.,  by  those  actively  managing  the  business,  was,  at  ap- 
pellant's election,  either  the  principal  or  the  agent  of  those 
brought  into  court  in  this  action  as  defendants.  He  made 
his  election  and  the  legal  consequence  was  that  it  precluded 
him  from  thereafter  taking  a  different  course. 

It  is  suggested  that  a  choice  of  remedies  presupposes  in- 
tent to  make  a  choice;  that  without  such  intent  the  rule  we 
have  discussed  does  not  apply;  also,  that  evidence  was  erro^ 
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neously  excluded  which,  if  admitted,  would  have  shown  an 
understanding  between  appellant  and  respondents,  when  the 
claim  was  filed  with  the  assignee,  that  such  filing  and  the 
prosecution  of  the  claim  in  the  assignment  proceedings 
should  not  prejudice  appellant's  right  to  proceed  against  the 
members  of  the  corporation  as  partners,  and  that  the  res- 
ervation of  that  right  expressed  in  the  claim  was  placed 
therein  by  the  procuremient  of  respondents,  to  induce  appel- 
lant to  believe  that  his  rights  as  to  the  members  of  the  cor- 
poration would  not  be  jeopardized  by  proceeding  against 
the  assignee;  that  appellant  not  only  did  not  intend  to  make 
an  election  of  remedies,  but  that  respondents  are  estopped 
by  their  conduct  from  invoking  the  former  judgment  as  a 
bar  to  the  prosecution  of  this  action.  The  two  propositions 
are  so  tied  together,  seemingly,  that  we  have  stated  and 
will  treat  them  in  that  way.  The  doctrine  that  intent  to 
make  a  choice  between  inconsistent  remedies  is  essential  to 
a  choice,  and  that  absence  of  such  intent  will  relieve  one 
from  the  effect  of  the  rule  we  have  discussed,  applies  only 
where  action  in  the  first  instance  was  taken  in  ignorance  of 
the  facts.  Mechem,  Agency,  §  699 ;  7  Ency .  of  PL  &  Pr. 
366.  Where  knowledge  of  the  fact  exists,  intent  is  conclu- 
sively presumed  as  a  matter  of  law;  and  such  presumption 
cannot  be  affected  by  any  declaration  or  reservation  of  a 
right  to  take  a  different  and  inconsistent  course  at  a  subse- 
quent time.  There  is  no  evidence  in  the  record  indicating 
that  appellant  acted  in  ignorance  of  the  facts.  All  the  in- 
dications are  to  the  contrary.  Nor  was  any  evidence  ex- 
cluded, so  far  as  disclosed  by  the  questions  or  claimed  by 
counsel,  that,  had  it  been  admitted,  would  have  shown  ig- 
norance. The  representations  suggested,  which  the  evidence 
excluded  would  have  shown,  admitting  that  they  were  made 
as  fully  as  counsel  for  appellant  claim,  referred  only  to  the 
right  to  hold  the  members  of  the  firm  or  corporation  of 
Dan  Head  &  Co.  personally  liable  for  indebtedness  due  from 
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such  company,  in  any  capacity.  The  idea  advanced  here  is 
that  appellant,  in  effect,  entered  upon  a  contest  with  the 
company  as  a  corporation,  as  to  whether  his  claim  repre- 
sented indebtedness  of  sach  company,  with  the  right  re- 
served by  agreement  with  the  members  of  the  company  and 
expressed  in  his  filed  claim,  in  case  he  failed,  to  reneir 
the  contest  in  a  second  action  against  the  members  of  the 
company  as  partners.  That  is  cleaply  outside  of  the  fair 
meaning  of  the  reservation  in  the  claim  and  the  oral  agree- 
ment counsel  claims  was  made. 
'    By  the  Court. —  The  judgment  is  affirmed. 
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street  railways:  Injury  to  passenger  hoarding  ear:  Proximate  cause: 
Instructions  to  jury:  Exceptions:  Material  error:  Costs:  Printing. 

L  An  instruction  in  a  personal  injary  case,  in  substance,  that  proximate 
cause  means  the  efficient  or  inducing  cause,  or  what  sets  in  motion 
other  causes  producing  such  injury,  there  being  an  intimate  aod 
close  "  casual "  relation  between  the  fiM  cause  and  the  final  resnlt^ 
is  erroneous:  the  relation  must  be  that  of  cause  and  effect  in 
natural  sequence  of  events,  not  mere  coincidence  of  time  and  place. 

2l  It  cannot  be  assumed  in  such  case  that  the  use  of  the  woi^  ''casual  '* 
instead  of  the  word  "  causal "  is  a  typographical  error,  since  the 
bill  of  exceptions  imports  absolute  verity,  and  the  sentence  is  neither 
meaningless,  nor  its  meaning  impossible  or  absurd. 

81  Where  plaintiff  was  injured,  while  boarding  a  street  car,  by  reason 
of  the  sudden  starting  of  the  car,  an  instruction  that,  to  warrant  a 
finding  that  the  injury  was  caused  by  a  want  of  ordinary  care  on 
the  part  of  the  conductor,  the  jury  must  find  that  the  accident 
might  reasonably  have  been  expected  by  the  conductor,  in  the 
exercise  of  ordinary  care  as  "a  man  of  intelligence,  having  the 
knowledge  that  may  be  reasonably  expected  and  ought  to  have 
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beeD  had  "  in  doing  such  work,  is  erroneous,  in  that  it  submitted 
to  the  jury  a  false  standard  of  the  intelligence  and  prudence  of  the 
man  by  whose  anticipation  they  might  decide  the  element  of  prob- 
ability, and  permited  them  to  use  as  such  standard  their  ideal  of 
what  a  conductor  ought  to  be,  instead  of  what  he  customarily  is 
as  ascertained  by  human  experience  and  common  knowledge. 

4  Where  the  only  exception  to  an  objectionable  part  of  an  instruction 
to  the  jury  is  reserved  in  connection  with  other  parts  of  the  same 
instruction  that  are  correct,  material  error  cannot  be  predicated 
thereon. 

6.  Costs  will  not  be  taxed  for  printing  yoluminous  parts  of  the  testi- 
mony, as  to  which  no  question  is  raised  on  appeal,  and  instructions 
upon  various  questions,  not  assailed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eacine 
county:  Fbank  M.  Fish,  Circuit  Judge.    JSeversed. 

On  the  10th  day  of  December,  1899,  the  plaintiff  at- 
tempted to  board  one  of  defendant's  cars  at  a  crossing  in 
the  city  of  Bacine.  As  he  had  placed  his  right  foot  upon 
the  step  and  seized  the  handrail  with  his  right  hand,  the 
car  was  suddenly  started,  and  the  plaintiff  thrown  violently 
to  the  ground  and  injured.  Some  of  these  facts  were  in 
dispute,  but  the  finding  of  the  jury  thereon  is  not  assailed 
as  unsupported  by  the  evidence.  A  special  verdict  was  had, 
wherein  the  defendant  was  found  to  be  negligent  in  sud- 
denly starting  its  car,  and  that  such  negligence  was  the 
proximate  cause  of  the  plaintiff's  injury,  and  that  the  plaint- 
iff was  guilty  of  no  contributory  negligence.  Damages 
were  assessed  at  the  sum  of  $1,300,  and  judgment  entered 
upon  the  verdict,  from  which  this  appeal  is  taken.  Facts 
bearing  upon  the  specific  assignments  of  error  will  appear 
more  fully  in  the  opinion. 

For  the  appellant  there  was  a  brief  signed  by  Spooner^ 
Moaecrcmtz  dk  Spooner^  of  counsel,  and  oral  argument  by 
T,  M.  Kearney  and  C.  P,  Spooner, 

For  the  respondent  there  was  a  brief  by  Smieding  <& 
Smiedinffy  attorneys,  and  Wallace  Inrjalls,  of  counsel,  and 
oral  argument  by  Mr.  IngalU  and  Mr,  Williain  Siaieding. 
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Dodge,  J.  The  only  error  which  will  require  discussion 
is  that  assigned  to  the  charge  of  the  court  in  instructing  the 
jury  as  to  the  meaning  of  the  term  ^'  proximate  cause."  That 
instruction  was  as  follows: 

^^  Generally  speaking,  as  the  term  proximate  cause  is 
used  in  this  question,  it  means  the  efficient  or  inducing  cause, 
the  cause  acting  directly  and  producing  the  injury,  or  what 
sets  in  motion  other  causes  producing  such  injury,  there  being 
an  intimate  and  close  casual  relation  between  the  first  cause 
and  the  final  result.  In  either  case  such  producin&p  cause 
is  held  to  reach  to  the  injury,  and  to  be,  m  a  legal  sense, 
proximate  to  it.  But  you  are  instructed  in  this  connection 
that,  in  order  that  the  want  of  ordinary  care  on  the  part  of 
the  conductor  may  be  found  to  be  the  approximate  cause  of 
the  injury,  it  is  not  enough  to  show,  and  for  you  to  find,  that 
such  injury  was  a  consequence  of  his  act,  but,  to  warrant 
such  a  finding,  it  must  appear  to  your  satisfaction  from  a 

Ereponderance  of  the  evidence  that  it  might  reasonably 
ave  been  expected  by  such  conductor,  in  the  exercise  of 
ordinary  care  as  a  man  of  intelligence,  having  the  knowl- 
edge that  may  be  reasonably  expected  and  ought  to  have 
been  had  in  doing  such  work,  that  such  accident  might 
probably  result  from  his  conduct." 

The  first  criticism  of  this  charge  is  that  it  authorizes  the 
jury  to  find  defendant's  negligence  the  proximate  cause  of 
plaintiff's  injury  if  the  relation  between  them  is  "casual" 
If  that  idea  was  in  fact  conveyed  to  the  jury,  obvious  error 
was  committed,  for  the  relation  must  be  that  of  cause  and 
effect  in  natural  sequence  of  events,  not  mere  coincidence  of 
time  or  place.  Of  course,  the  proper  word  in  the  sentence 
complained  of  was  "causal,"  not  "casual,"  and  we  have 
little  doubt  the  circuit  judge  intended  to  speak  the  former. 
If  we  were  in  a  field  permitting  speculation,  we  should 
think  it  highly  probable  he  did  so,  and  that  the  contrary 
appears  only  by  typographic  error.  But  we  may  not  specu- 
late. The  bill  of  exceptions  imports  absolute  verity.  It 
has  been  submitted  to  the  respondent's  attorneys  for  scru- 
tiny and  correction,  and  thereafter  the  circuit  judge  has 
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himself  certified  to  its  correctness.  Were  the  sentence, 
as  written,  meaningless,  or  its  meaning  obvionsly  impossi- 
ble and  absard,  we  might  think  misleading  of  the  jury  im- 
possible. That,  however,  we  cannot  say.  To  the  untrained 
lay  mind  it  may  seem  by  no  means  unreasonable  that  a  close 
and  intimate,  though  casual,  relation  between  two  events 
may,  in  law,  be  equivalent  to  proximate  causation.  The 
readiness  of  such  minds  to  skip  the  chasm  between  post  hoc 
and  propter  hoc  has  characterized  human  logic  and  philos- 
ophy for  centuries,  and  to  a  jury  might  well  seem  authorized 
by  the  sentence  under  criticism. 

A  further  complaint  made  of  the  charge  is  that  it  in- 
structs the  jury  that  they  may  find  proximate  causation  if 
the  injury  "  might  reasonably  have  been  expected  by  the 
conductor  in  the  exercise  of  ordinary  care  as  a  mam,  of  in- 
teUigencej  having  the  knowledge  that  may  be  reasonably 
expected  and  ought  to  have  been  had  in  doing  such  work." 
It  is  urged  that  only  when  such  injury  might  have  been  ex- 
pected by  a  man  of  ordinary  intelligence  and  under  like  cir- 
cumstances  is  there  proximate  causation  in  law.  Without 
deciding  that  the  omission  of  such  qualifications  is  error,  we 
are  clear  that  the  charge  would  have  been  more  nearly  ac- 
curate had  it  contained  both  of  them.  The  standard  with 
which  comparison  must  be  made  to  ascertain  whether  any 
injury  might  reasonably  be  anticipated  is  the  conduct  or 
foresight  of  ordinarily  prudent,  careful,  and  intelligent  per- 
sons. The  use  of  either  of  these  adjectives  without  the 
qualifying  adverb  conveys  the  idea  of  something  higher  than 
the  ordinary.  A  prudent  man  or  an  intelligent  one  is  prop- 
erly so  characterized  only  because  he  is  distinguished  from 
the  great  mass  of  mankind  by  his  prudence  or  intelligence. 
He  is  not  typical  of  the  mass  or  the  average,  but  dififerenti- 
ated  therefrom  by  the  possession  of  the  particular  quality 
in  higher  degree.  In  applying  the  law  of  negligence,  juries 
should  have  fully  in  mind  that  the  duty  demanded  is  that 
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care  and  that  foresight,  and  only  that,  which  the  great  mass 
of  mankind,  or  the  type  of  that  mass,  the  ordinarily  prudent 
man,  exercises  under  like  circumstances.  Nasa  v.  Schvhy 
105  Wis.  146;  Hudson  v.  N.  P.  E.  Co.  107  Wis.  620. 

The  instruction  quoted  is  further  assailed  in  that  by  the 
last  clause  it  permits  to  the  jury  a  false  standard  of  the  in- 
telligence and  prudence  of  the  man  by  whose  anticipation 
they  may  decide  the  element  of  probability.  He  is  described 
as  one  having  the  intelligence  that  '^  ought  to  have  been  had 
in  doing  such  work."  This  necessarily  means  such  as  the' 
jury  think  ought  to  have  been  had,  which  may  differ  from 
that  ordinarily  and  customarily  found  in  such  employment. 
It  permits  the  jury  to  use  as  a  standard  their  ideal  of  what 
a  conductor  ought  to  be,  instead  of  that  which  he  custom- 
arily is,  as  ascertained  by  actual  human  experience  and  com- 
mon knowledge.  In  this,  error  was  committed.  Guinard 
V.  Knapp-Stout  <b  Co.  Company ^  95  Wis.  482;  WUU  v.  Ash- 
land Z.,  P.  (&  St.  JR.  Co.  108  Wis.  255. 

A  further  error  is  assigned  upon  the  charge  with  refer- 
ence to  the  damages,  which,  it  is  claimed,  authorizes  the 
jury  to  allow  for  any  reasonably  certain  future  impairment 
of  plaintiff's  health  or  physical  condition  resulting  from  any 
injury  suffered  in  the  past,  instead  of  limiting  it  to  the  in- 
juries ascribed  to  defendant's  negligence.  This  was  obvi- 
ously a  careless  use  of  the  word,  in  view  of  the  fact  that 
there  was  some  evidence  of  an  ancient  injury,  to  which 
might  have  been  ascribed  some  of  the  symptons  disclosed; 
but  we  cannot  consider  it  as  a  reversible  error,  for  the  rea- 
son that  the  only  exception  reserved  is  taken  not  alone  to 
that  portion  of  the  charge,  but  to  that  and  others  which  are 
correct.  Its  repetition  is  not  to  be  expected  upon  another 
trial. 

The  latter  consideration  absolves  us  from  the  examination 
of  other  assignments  of  error,  two  of  which  are  to  admission 
of  evidence.     The  exceptions  reserved  are  to  matter  of 
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yerbiage,  which  is  not  likely  of  repetition  on  another  trial, 
which  must  be  ordered  by  reason  of  the  errors  already 
pointed  oat  We  forego  discussion  of  the  error  assigned 
npon  the  claim  that  the  verdict  is  excessive,  for  the  same 
reason. 

Bespondent  calls  our  attention  to  the  fact  that  the  printed 
case  is  considerably  more  voluminous  than  is  at  all  neces- 
sary for  the  consideration  of  the  errors  assigned.  It  contains 
substantially  all  of  the  evidence  in  the  bill  of  exceptions, 
including  that  bearing  upon  the  negligence  of  the  defend- 
ant, and  the  conduct  of  the  plaintiff  in  attempting  to  board 
the  car,  as  to  which  no  question  is  raised  upon  this  appeal. 
The  case  also  includes  the  instructions  upon  various  ques- 
tions, not  assailed.  At  least  thirty  printed  pages  are  en- 
tire surplusage  and  needlessly  printed,  and  the  expense 
thereof  ought  not  to  be  taxed  as  costs. 

By  the  Court. —  Judgment  reversed,  and  cause  remanded 
for  new  trial.  In  taxing  costs  the  expense  of  printing  thirty 
pages  of  the  case  will  not  be  allowed. 


TisHAOEK,  Administrator,  Appellant,  vs.  The  Milwaukee 
Electbio  Bailwat  &  Light  Company,  Eespondent. 

Apra  15 — April  30, 1901. 

Street  railways:  Negligence:  Accident  at  street  crossing:   Children: 

Court  and  jury, 

A  motorman  on  an  electric  car,  when  about  sixty  feet  from  a  street 
crossing,  seeing  a  five-year-old  girl  start  from  the  side  of  the  street 
to  cross,  immediately  sounded  his  gong  and  applied  the  braka 
When  the  child  was  aboat  twelvd  feet  from  the  track,  she  stopped 
and  looked  at  the  approaching  car  and  continued  to  do  so  until  she 
reached  a  point  three  or  four  feet  from  the  track,  when  she  stopped, 
stiU  looking  at  the  car,  and  thereupon  the  motorman  threw  ofiE  the 
Vol.  110-27 
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• 

biake  and  allowed  the  oar  to  drift  along^  When  the  car  reached 
a  point  about  six  feet  from  the  croesing,  the  child  suddenly  started 
aoroes  in  front  of  the  car,  and  was  run  over  and  killed.  The  testi- 
mony tended  to  show  that  the  speed  of  the  car  was  from  eight  to 
sixteen  miles  per  hour,  and  that  the  car  ran  from  seventy  to  eighty 
feet  after  it  struck  the  child,  notwithstanding  the  efforts  of  the 
motorman  to  stop  it  with  the  brake  Held,  that  no  inference  of 
negligence  could  be  drawn  from  the  conduct  of  the  motorman  in 
proceeding  to  send  his  car  onward  past  the  child,  nor  from  his  sub- 
sequent conduct;  and  that  the  trial  court  properly  directed  a  ver- 
dict for  the  defendant    Cassodat,  C.  J.,  dissents. 

Appeal  from  a  jadgment  of  the  circuit  court  for  Bacine 
county:  Fbank  M.  Fish,  Circuit  Judge.    Affirmed, 

The  plain tiflTs  intestate,  a  little  girl  five  years  old,  return- 
ing from  school  at  about  11 :80  a.  m.  of  November  6, 1899, 
when  crossing  Douglas  avenue,  in  the  city  of  Racine,  at  its 
intersection  with  St.  Patrick  street,  was  run  over  and  killed 
by  one  of  defendant's  cars.  This  action  is  brought  to  re- 
cover danaages  therefor.  At  the  close  of  the  evidence  a 
verdict  for  the  defendant  was  directed  upon  which,  after 
motion  for  new  trial,  judgment  was  entered,  from  which 
this  appeal  is  brought. 

For  the  appellant  there  was  a  brief  by  Smieding  <b 
Smiedinff,  attorneys,  and  Wallace  Ingalla^  of  counsel,  and 
oral  argument  by  Mr.  William  Smieding  and  Mr.  ItigalU. 

For  the  respondent  there  was  a  brief  signed  by  SpooneVy 
Bosecrantz  dk  Spooner^  of  counsel,  and  oral  argument  by 
0.  P.  Spooner  and  T.  M.  Kearney. 

Dodge,  J.  The  principal  question  presented  by  the  assign- 
ment of  error  is  whether  the  evidence,  upon  consideration 
most  favorable  to  the  plaintiff,  tends  to  establish  negligence 
on  the  part  of  the  motorman  in  charge  of  defendant's  car. 
The  motorraan's  own  narrative  is  the  only  complete  state- 
ment of  his  conduct.  He  testifies  that  running  north  on 
Douglas  avenue,  upon  a  slight  upward  grade  less  than  one 
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foot  to  the  100,  at  aboat  eight  miles  per  hour,  when  aboat 
sixty  feet  from  the  south  crossing  of  St.  Patrick  street,  he 
saw  this  little  girl  start  from  the  east  side  of  Douglas  avenue 
to  cross  that  street.  He  apprehended  that  she  might  get  on 
the  crossing  in  front  of  his  ciar,  and  immediately  applied  his 
brake  and  sounded  his  gong.  He  continued  this  until  the 
little  girl  stopped,  as  hereinafter  stated.  Ther^  is  no  dis- 
pate  that  he  had  plenty  of  time  to  have  stopped  his  car  be- 
fore reaching  the  crossing.  When  the  deceased  got  within 
about  twelve  feet  of  the  track  she  looked  round  at  him  and 
his  car,  and  continued  so  to  look  as  she  moved  forward, 
until  she  reached  a  point  about  three  or  four  feet  from  the 
track,  when  she  stopped,  still  looking  at  the  car.  He  there- 
upon threw  oflf  his  brake,  and  "let  the  car  drift  along." 
When  the  car  reached  a  point  about  six  feet  from  the  cross- 
ing, the  little  girl  suddenly  started  to  run  across  in  front  of 
it,  and  either  tripped  and  fell  or  was  knocked  down  by  the 
<:;ar  and  run  over.  The  moment  he  saw  her  make  that  start 
he  jumped  onto  his  brake  with  all  his  strength,  and  attempted 
to  drop  the  fender,  but  missed  the  peg.  The  fender  on  the 
■car  was  arranged  either  to  be  dropped  by  pressure  on  a  pin 
in  the  platform  or  by  coming  in  contact  with  any  obstruc- 
tion. He  was  not  able  to  stop  the  car  until  it  had  run 
wholly  across  St.  Patrick  street.  The  only  other  eyewitness 
was  a  Mrs.  Nau,  sitting  in  a  buggy  on  St.  Patrick  street,  who 
estimates  the  distance  of  the  car  at  the  time  the  little  girl 
started  across  Douglas  avenue  at  some  ninety  feet  from  the 
crossing,  and  its  speed  at  that  time  at  about  twelve  miles  an 
hour.  She  in  no  wise  contradicts  any  of  the  other  state- 
ments of  the  motorman,  and  confirms  him  in  the  statement 
that  the  little  girl  stopped  at  a  point  about  three  feet  from 
the  track,  and  then  attempted  to  run  across  in  front  of  the 
car.  Her  testimony  is  entirely  indefinite  as  to  the  length 
of  this  stop.  In  response  to  plaintiff's  counsel  she  said  that 
she  could  not  testify  to  the  length  of  time,  and  in  reply  to 
•cross-examination  said  that  it  was  less  than  five  seconds. 


420  SUPREME  COURT  OF  WISCONSIN.         [110 

Tishacek  vs.  The  Milwaukee  Electric  Railway  St  Light  Go. 

Another  witness,  not  in  sight  of  the  crossing,  looking  out 
of  a  window  farther  south,  saw  the  oar  pass,  and  estimated 
its  speed  at  sixteen  miles  per  hour.  Her  line  of  vision  is,  by 
measurement,  shown  to  have  been  limited  at  a  point  aboat 
seventy-three  feet  south  of  the  crossing.  She  saw  the  motor- 
man  commence  to  apply  his  brake  vigorously. 

There  is  here  disclosed  no  conduct  from  which  the  infer- 
ence of  negligence  can  be  drawn.  Concealing  that,  when 
the  little  girl  was  seen  to  start  across  the  street,  the  motor- 
man  should  have  apprehended  the  probability  that  she  would 
not  exercise  ordinary  observation,  care,  or  judgment,  and 
might  be  in  peril  of  collision,  and  that  the  duty  rested  on 
him  to  take  all  precautions  to  protect  against  such  result, 
the  evidence  fails  to  show  that  he  omitted  any  part  of  sach 
duty.  On  the  contrary,  it  establishes  that  he  did  take  the 
ordinary  and  usual  precaution  of  sounding  his  bell  and  ap- 
plying his  brake  at  a  time  and  place  when  full  control  of  his 
car  was  feasible  and  easy.  It  quite  satisfactorily  appears 
that  but  for  the  child's  subsequent  conduct  no  accident 
would  have  occurred.  Certainly,  there  is  no  evidence  that, 
up  to  the  time  the  decedent  stopped  in  her  progress,  the 
motorman  omitted  any  precaution  which  might  have  af- 
fected the  result.  The  burden  of  proof,  of  course,  was  on 
the  plaintiff  to  prove  negligence,  and,  in  the  absence  of  sach 
proof,  no  inference  or  conjecture  can  be  indulged.  Com- 
mencing, then,  at  that  point  of  time  when  the  de<cedent 
stopped  in  a  place  of  safety,  looking  directly  at  the  car,  aod 
apparently  for  the  very  purpose  of  awaiting  its  passing,  can 
negligence  be  predicated  upon  the  fact  that  the  motorman 
then  allowed  his  car  to  proceed  on  its  way,  evidently  with 
considerable  speed  ?  This  depends  on  whether  it  is  within 
reasonable  probability  that  a  five-year-old  child,  having  full 
knowledge  of  the  approach  of  a  car,  and  having  stopped 
apparently  because  of  it,  will  suddenly  run  from  a  place  of 
safety  to  a  place  of  danger  on  the  track.    "We  cannot  think 
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an  affirmative  answer  possible.  It  would  be  much  more  in 
accord  with  probabilities  that  children  playing  in  the  street, 
in  apparent  oblivion  of  an  approaching  car,  should  suddenly 
dash  in  front  of  it;  but  that  anticipation  of  such  acts  is  not 
essential  to  due  care  in  operators  of  street  cars  this  and 
other  courts  have  already  decided.  We  suggest  no  doubt 
that,  in  operating  street  cars  in  places  where  children  of 
tender  age  are  known  to  be,  due  care  or  ordinary  care  in- 
volves a  high  degree  of  precaution,  in  contemplation  of 
thoughtlessness  and  heedlessness;  but  common  experience 
justifies  the  expectation  that  children  of  an  age  to  be  per- 
mitted to  care  for  themselves  upon -city  streets  will  exercise 
some  measure  of  precaution  when  danger  is  actually  ob- 
served by  them.  The  case  before  us  is  distinguished  from 
many  which  have  found  their  way  into  the  reports  by  the 
undisputed  fact  that  the  child  saw  the  car;  that  she  gave 
evidence  by  her  conduct  of  appreciation  of  the  danger  in  an 
attempt  to  cross  in  front  of  it,  and  of  the  exercise  of  judg- 
ment in  deciding  not  to  incur  that  danger,  but  to  avoid  it 
by  the  natural  precaution  of  stopping  short  of  the  peril.  In 
this  respect  the  motorman's  conduct  is  less  open  to  any  im- 
putation of  negligence  than  in  most  of  the  cases  where  it 
was  decided  that  no  inference  against  him  could  be  drawn. 
Eastwood  V,  La  Crosse  City  R.  Co.  94:  Wis.  163 ;  Iloldridge 
V.  MendenhaUj  108  Wis.  1 ;  Chilton  v.  Central  T.  Co,  152  Pa. 
St.  425;  Fleishman  v.  Neoersinh  Mt,  R.  Co.  174  Pa.  St.  510; 
FunTc  V.  Electric  T,  Co.  175  Pa.  St.  559.  No  negligence 
being  shown  in  thus  proceeding  to  send  his  car  onward  past 
the  child,  none  can  exist  in  the  subsequent  conduct  of  the 
motorman.  The  injury  was,  then,  due  to  her  sudden  and 
unexpected  action,  against  which  no  acts  of  his  could  avail. 
The  trial  court  rightly  directed  a  verdict  for  defendant. 
•  We  discover  no  error  in  the  several  rulings  on  evidence 
assigned  as  such. 

By  the  Court. —  Judgment  affirmed. 
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TlBhacek  vs.  The  Milwaukee  Electric  Railway  ft  Light  Co. 

Oassodat,  C.  J.  I  respectf nllj  dissent  in  this  case.  There 
is  evidence  tending  to  show  that  when  the  little  girl  reached 
the  sidewalk  on  the  south  side  of  St.  Patrick  street,  and  on 
the  easterly  side  of  Douglas  avenue,  the  car  in  question  was 
from  150  to  170  feet  southerly  from  St  Patrick  street,  and 
the  little  girl  was  in  plain  sight  of  the  motorman,  who  was, 
at  the  time,  facing  northward;  that  the  little  girl  was  then 
about  thirty-two  feet  from  the  east  rail  of  the  defendant's 
track,  and  in  the  act  of  starting  to  go  west  across  the  track 
on  the  south  sidewalk  of  St.  Patrick  street;  that  she  was  at 
the  time  less  than  five  years  of  age,  and  unattended  by  any 
one;  and  that  there  was  no  team  and  no  other  person  in  the 
street  to  obstruct  the  vision  of  the  motorman,  and  that  he 
could  stop  his  car  by  the  brake  alone  in  a  distance  of  from 
sixty  to  120  feet,  and  by  the  reverse  current  in  a  distance  of 
not  more  than  thirty  or  forty  feet.  In  my  judgment,  the 
motorman  was  bound  to  know  that  the  little  child,  under 
the  circumstances,  was  practically  helpless,  and  in  imminent 
peril,  and  liable  to  go  in  front  of  the  car,  and  hence  the 
motorman  was  bound  to  have  his  car  under  such  control  as 
to  avoid  killing  or  injuring  the  child.  Instead  of  doing 
that,  he  continued  his  car  at  such  rate  of  speed  that  it 
ran  from  seventy  to  eighty  feet  after  it  struck  the  child, 
notwithstanding  his  admitted  effort  to  stop  it  with  the 
brakes.  The  fact  that  the  child  apparently  saw  the  car 
when  twelve  feet  from  the  track,  and  that  it  stopped  three 
feet  from  the  track,  is,  in  my  judgment,  no  excuse  for  con- 
tinuing the  car  with  such  high  rate  of  speed,  especially  as 
there  is  no  evidence  that  the  stop  was  for  any  perceptible 
length  of  time.  It  is  well  settled  that  ^Hhe  question  of 
negligence  is  for  the  jury  unless,  from  the  undisputed  facts, 
the  inference  of  negligence  or  its  absence  is  inevitable.^' 
Nelson  V,  a,  M.  <&  St.  P,  R.  Co.  60  Wis.  320 ;  KajpU%  v.  Orth, 
61  Wis.  631 ;  Peterson  v.  Sherry  L.  Co.  90  Wis.  92,  and  nu- 
merous other  cases  which  might  be  cited.     In  my  judgment, 
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there  is  more  reason  for  holding  that  the  motorman  was 
guilty  of  negligence  as  a  matter  of  law  than  for  holding 
that  the  evidence  is  insufficient  to  take  the  case  to  the  jury. 
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!•  In  transactions  between  husbftnd  and  wife,  the  statute  of  limitations 
does  not  run  against  the  wife.  Second  Nat  Bank  v,  MerriU,  81  Wis. 
151,  and  Fawcett  v.  Fawcett,  85  Wis.  832,  followed.  Cassodat,  Q  J., 
dissenta 

2.  Sec.  4069,  Stats.  1898  (precluding  a  party  from  giving  testimony  in 
respect  to  transactions  or  commukiications  by  him  personally  with 
a  person  since  deceased),  does  not  extend  to  questions  which  call 
for  information  merely  as  to  the  witness's  transactions  with  a 
third  person,  even  though  it  may  be  argued,  from  the  transactions 
between  the  witness  and  the  third  person,  tliat  certain  acts  were 
done  by  the  deceased. 

&  In  an  action  to  recover  from  the  executor  of  plaintiff's  husband  cer- 
tain sums,  proceeds  of  property  which  belonged  to  her  at  the  time 
of  their  marriage,  which  he  afterwards  collected  and  retained, 
it  appeared,  without  objection,  that  a  note,  given  for  the  pur- 
chase price  of  plaintiff's  property,  was  drawn  up  by  a  third  per- 
son in  the  presence  of  both  herself  and  her  husband.  Held,  that 
under  sea  4069,  Stata  1898,  plaintiff's  testimony  that  the  note  was 
given  to  her  husband  was  inadmissible. 

4  In  such  case  plaintiff  testified  that  a  note  belonging  to  her  was 
settled  and  payment  made  to  her  husband  in  her  presence,  but  that 
«he  did  not  participate  in  the  transaction.  Held,  that  the  implica- 
tion of  authority  given  by  her  presence  was  a  part  of  the  transac* 
tion,  and  that,  under  sea  4069,  she  was  disqualified  from  testifying 
in  respect  thereta 

&  In  such  case  plaintiff,  after  testifying  that  at  the  time  of  her  mar- 
riage a  certain  note,  part  of  her  separate  property,  was  in  the 
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custody  of  her  daughter,  who  brought  it  into  the  room  where  plaint- 
iff and  her  husband  were,  and  that  they  left  the  house  soon  after, 
was  permitted  to  answer  the  question  whether,  after  she  left  the 
house,  she  had  the  note  in  her  actual  possession.  Held,  error,  since 
such  testimony  tended  directly  to  establish  a  transaction  between 
plaintiff  and  her  husband. 

&  Plaintiff  also  testified  that  she  received  a  draft  for  $250  from  her 
father's  estate  and  kept  the  proceeds  in  her  possession.  Her 
daughter  testified  that  on  one  occasiofa  her  father  asked  the 
plaintiff  where  she  had  certain  money;  that  plaintiff  replied  that 
it  was  in  her  pocket;  and  that  her  father  thereupon  insisted  that 
ja,  more  secure  place  was  in  his  safe,  to  which  her  mother  responded 
**  Here  it  ia"  Held,  that  testimony  of  plaintiff  that  she  never  had 
that  |250,  or  any  of  it,  after  that  day,  if  relevant  at  all,  related  to 
a  transaction  with  the  deceased,  and  was  therefore  inadmissibla 

7.  Plaintiff  deeded  her  farm  for  an  expressed  consideration  of  92,000, 
then  paid  her  by  the  grantee  in  the  form  of  four  promissory  notes 
of  |500  each.  Held,  that  it  might  be  shown  by  other  evidence  that 
such  consideration  also  included  a  settlement  of  certain  claims 
then  existing  between  the  parties,  wliich  were  consistent  with  and 
did  not  contradict  any  effective  part  of  the  writing.  Cassodat, 
C  J.,  dissenting,  is  of  the  opinion  that  the  deed  and  notes  should 
be  considered  as  one  paper  in  law,  signed  by  both  parties,  and 
conclusively  presumed  to  include  the  whole  agreement,  and  that 
evidence  of  contemporaneous  agreements  between  the  same  par- 
ties was  therefore  properly  excluded. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  R.  G.  Siebeoebb,  Circuit  Judge.    Reversed, 

Plaintiff  is  the  widow  of  the  deceased,  who  died  in  Febra* 
ary,  1899.  They  were  married  in  January,  1872.  She  pre- 
sented a  claim  for  money  had  and  received  by  the  deceased: 
first,  $1,150  from  the  auction  sale  of  her  household  and 
farming  effects  and  stock,  held  March  28,  1872;  second, 
$30,  proceeds  of  her  wagon,  sold  and  paid  for  April  1, 1872; 
third,  $44,  received  for  sale  of  hay  on  the  last  mentioned 
date;  fourth,  $300,  proceeds  of  a  promissory  note  of  one 
Trevett,  belonging  to  her,  paid  to  decedent  April  1, 1872; 
fifth,  $48,  proceeds  of  her  promissory  note  against  one 
Chandler  received  by  the  deceased  April  1,  1872;  sixth, 
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$250,  moneys  received  by  plaintiff  from  her  father  and 
handed  to  the  deceased  April  1, 1880.  The  answer  was  a 
general  denial,  statute  of  limitations,  and  an  allegation  that 
about  December,  1872,  a  full  accounting  and  settlement 
was  had,  covering  all  of  the  matters  prior  to  that  date,  and 
covering  a  transfer  of  real  estate  owned  by  the  plaintiff  or 
by  her  children  by  a  former  husband,  where  it  was  agreed 
that  the  deceased  should  pay  as  full  satisfaction  and  settle- 
ment the  sum  of  $2,000,  which  was  paid  by  the  giving  of 
his  note  for  $500  to  each  of  the  four  children  of  the  plaintiff 
by  her  former  marriage,  all  of  which  have  been  subse- 
quently paid.  Upon  trial  in  the  circuit  court  to  a  jury,  a 
general  verdict  was  rendered  in  favor  of  the  plaintiff  for 
the  sum  of  $962.99,  whereon,  after  motion  to  set  aside  the 
same  and  for  a  new  trial  based  on  the  minutes  of  the  court 
had  been  denied,  judgment  was  entered,  from  which  the  de- 
fendant executor  appeals. 

G.  S.  Martin  and  H.  M.  Bashfordy  for  the  appellant. 

For:  the  respondent  there  was  a  brief  by  F.  J.(&  C,  F. 
Lanibj  and  oral  argument  by  F,  J.  Lamb  and  J.  M,  Olin, 

The  following  opinion  was  filed  March  19, 1901: 

Dodge,  J.  1.  One  of  the  assignments  of  error  most 
strenuously  urged  is  that  the  trial  court  refused  to  hold  the 
plaintiff^s  claim  barred  by  the  statute  of  limitations.  Such 
refusal  was  predicated  upon  the  view  that  such  statutes 
do  not  run  against  a  married  woman  upon  claims  against 
her  husband.  Were  this  question  to  be  considered  origi- 
nally, it  would  seem  clear  that  such  position  is  not  tenable. 
The  terms  of  the  statute  of  limitations  are  mandatory  and 
comprehensive  that  "  civil  actions  can  only  be  commenced 
within  the  periods  prescribed  in  this  chapter "  (sec.  4206, 
Stats.  1898),  and  that "  actions  must  be  commencied  within  the 
periods  respectively  hereinafter  prescribed  after  the  cause  of 
action  has  accrued  "  (sec.  4219).     Our  statutes  with  reference 


426  SUPREME  COURT  OF  WISCONSIN.         [110 

Brader  vs.  Brader. 

to  the  rights  of  married  women  have  removed  all  disability, 
both  of  contract  and  suit,  with  reference  to  separate  property, 
and  have  enabled  the  bringing  of  saits  with  reference  thereto 
against  the  husband  as  well  as  another.  Carney  v.  Glem- 
ner,  62  Wis.  493.  Hence  it  cannot  be  doubted  that  a  cause 
of  action  accrues  in  favor  of  a  married  woman  as  against  her 
husband  at  the  same  time  and  with  the  same  completeness 
that  it  does  against  any  one  else.  The  limitation  statutes 
m6ke  no  exception  in  her  favor,  and,  however  wise  excep- 
tion might  be  on  grounds  of  public  policy,  such  wisdom  is  a 
matter  for  consideration  by  the  legislature,  and  not  for  the 
courts,  when  the  legislature  has  acted.  However,  a  differ- 
ent view  was  taken  in  Second  JVat.  Bank  v.  MerrtU^  81  Wis. 
151,  decided  in  1891,  where  it  was  said  definitely  and  unam- 
biguously that  statutes  of  limitation  do  not  run  against  a 
married  woman  as  between  her  and  her  husband.  This  was 
based  upon  considerations  of  public  policy.  "She  ought 
not  to  be  compelled  to  treat  her  husband  as  a  stranger. 
Any  other  policy  would  beget  disagreement  and  distrust." 
Again,  in  Fawcett  v.  Fawcetty  85  Wis.  332,  it  was  clearly  in- 
timated that  this  rule  was  recognized  as  established,  and 
further  citations  offered  in  its  behalf.  We  do  not  find  that 
the  citations  support  the  rule,  but  it  is  now  ten  years  since 
it  was  definitely  laid  down  as  a  judicial  declaration  of  the 
force  and  effect  of  our  statutes.  During  that  time  most 
valuable  rights  may  have  reached  such  age  that  their  de- 
struction would  result  from  a  change  of  that  rule,  and  prop- 
erty rights  of  great  magnitude  may  have  grown  up  in  reli-' 
ancc  upon  it.  The  fact  that  the  community,  doubtless  upon 
the  advice  of  the  profession,  have  relied  on  the  immunity  of 
married  women  from  the  bar  of  statutes  of  limitation  is 
confirmed  by  the  fact  that  a  suit  with  reference  to  an  ordi- 
nary money  demand  by  wife  against  husband  has  seldom 
been  known  in  this  court,  numerous  as  are  the  transactions 
out  of  which  such  suits  might  grow.     We  feel  constrained^ 
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therefore,  without  yielding  assent  to  the  reason  of  the  rule 
of  Second  J^at.  Bank  v.  MerriUj  to  decline  now  to  depart 
from  it.  If  it  is  not  such  as  the  legislature  believes  best,  a 
change  by  that  body  is  easy,  and  that,  too,  in  a  way  to  take 
efifect  vnfutuTo  and  not  ex  post  f nolo.  We  therefore  decide 
that  no  error  was  committed  in  holding  the  plaintiff's  claims 
not  barred  by  the  statute  of  limitation. 

2.  Appellant  assigns  error  upon  the  overruling  of  his  ob- 
jection to  the  competency  of  the  plaintiff  herself  to  give 
certain  testimony  on  the  ground  that  the  same  falls  within 
the  inhibition  of  sec.  4069,  Stats.  1898,  which,  according  to 
its  terms,  disables  her  to  give  testimony  "  in  respect  to  any 
transaction  or  communication  by  her  personally  with  the 
deceased."  Among  the  questions,  objections  to  which  were 
overruled,  are  several  which  may  be  classed  together,  as 
resting  upon  the  same  principle.  It  having  been  testified 
that  the  deceased,  Isaac  6.  Brader,  superintended  the  auc- 
tion sale  of  the  plaintiff's  property,  the  following  questions 
were  propounded  to  her: 

"  Did  you  yourself  receive  any  money  or  notes  received 
on  the  sale  of  that  property  that  day  ?  "  "  Q.  Did  any  of 
the  makers  of  notes  then  given  ever  pay  anv  to  you  your- 
self?" "  Q.  Was  it  [a  certain  note  of  a  third  person]  paid 
to  you?  "  "  Q.  Did  you  ever  receive  any  money  from  Dry- 
den  on  that  note?  "  "  Q,  After  you  were  married  to  Brader, 
did  you  personally  ever  receive  from  Trevett  anything  in 
payment  [of  Trevett's  note]?" 

The  trouble  with  these  questions  and  their  answers,  uni- 
formly in  the  negative,  is  that  they  were  doubtless  made 
the  basis  of  argument  to  the  jury  for  an  inference  that,  if 
none  of  these  payments  of  money  or  deliveries  of  notes  were 
made  to  the  plaintiff  herself,  the  alleged  payment  of  theui 
to  the  deceased,  Isaac  G.  Brader,  was  confirmed.  Of  course, 
the  statute  above  cited  has  a  clear  and  obvious  purpose, 
which  is  to  prevent  the  survivor  to  a  transaction  from  ben- 
efiting by  his  own  evidence  thereto  when  the  other  party'd 
mouth  is  closed  by  death  as  to  a  different  version,  and  tes- 


423  SUTEEME  COURT  OF  WISCONSIN.         [110 

Brader  vs.  Brader. 

timony  which  with  reasonable  directness  tends  to  establish 
that  a  transaction  did  or  did  not  take  place  between  the 
witness  and  the  deceased  is  within  the  reason  of  the  prohi- 
bition ;  bnt  the  connection  must  be  reasonably  direct,  and 
we  think  it  cannot  be  said  to  exist  in  the  case  of  the  qaes- 
tions  above  put,  which  called  for  information  merely  as  to 
the  witness's  transactions  with  third  persons.  Possibly  the 
appellant  might  have  been  entitled  to  some  instruction  from 
the  court  that  proof  that  Trevett,  for  instance,  did  not  pay 
his  note  to  the  plaintiff,  must  not  be  taken  as  tending  to 
prove  that  he  did  pay  it  to  the  deceased, —  a  fact  to  which 
the  plaintiff  would  probably  not  have  been  permitted  to 
testify;  but  the  fact  that  counsel  may  argue,  from  transac- 
tions between  the  witness  and  third  persons,  to  an  imaginary 
inference  that  certain  acts  Avere  done  by  the  deceased,  is  not 
enough  to  preclude  her  from  testifying  as  to  such  transac- 
tions. Such  was  the  extent  of  the  evidence  given  under  the 
questions  above  quoted. 

Under  the  same  objection  to  competency,  it  having  ap- 
peared without  objection  that  a  wagon  was  sold  to  one 
Dryden  at  another  auction,  and  a  note  drawn  up  by  a  third 
person  in  the  presence  of  both  plaintiff  and  her  husband, 
the  question  was  asked :  "  To  whom  was  the  note  payable  ? 
A.  To  my  husband."  This  was  merely  evidence  as  to  the 
contents  of  a  written  paper,  and  seems  not  to  be  improper, 
within  the  rule  of  Page  v,  Dandlier^  43  Wis.  221. 

A  further  objection  under  this  statute  arose  as  follows: 

It  having  appeared  that  she  owned  a  certain  note  against 

one   Trevett,  and  that  some  business  was   transacted  at 

Trevett's  house,  there  being  present  herself,  her  husband, 

Trevett,  and  others,  which  transaction  she  says  she  "  saw 

without  in  any  way  participating,"  the  question  waa  put 

and  answered  over  objection: 

"  Q,  State  what  that  transaction  was.  A,  It  was  settling 
that  note  that  I  had  in  my  possession.  Well,  they  had  a 
linal  settlement  of  that  note.     They  settled  it  up.     Mr. 
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Brader  took  sheep,  and  there  was  some  money  coming,  and 
it  was  paid  over,  and  the  note  was  all  settled  up.  They  ex- 
chanc^ed,  and  Mr.  Trevett  paid  Mr.  Brader  the  money  and 
the  saeep,  and  Mr.  Trevett  received  the  note.  Q.  State 
whether  or  not,  after  this  settlement  with  Trevett,  you  saw 
those  sheep  on  this  farm.  A.  I  did.  It  was  Mr.  ferader's 
farm.     He  was  carrying  it  on." 

The  rule  of  the  New  York  decisions  was  adopted  by  us  in 
WoUman  v.  Jiitehle,  104  Wis.  603,  607,  where  it  was  stated 
that  the  statute  ^^  does  not  forbid  testimony  of  transactions  or 
communications  between  the  deceased  and  third  persons, 
though  in  the  witness's  presence,  if  he  [witness]  did  not  par- 
ticipate therein  and  they  were  not  affected  by  his  presence." 
This  rule  was  also  recognized  and  applied  to  exclude  testi- 
mony in  Goerke  v.  GoerJce^  80  Wis.  520.  The  transaction 
testified  to  by  plaintiff  was  the  payment  to  the  deceased  of 
a  note  known  by  all  parties  to  belong  to  the  plaintff,  in  her 
presence,  in  which  transaction  she  testifies  that  she  did  not 
participate.  It  is,  however,  inconceivably  that  her  presence 
did  not  affect  and  influence  the  transaction.  It  doubtless 
served  to  authorize  and  justify  her  husband  and  the  debtor 
in  making  the  adjustment.  No  such  settlement,  to  bind 
her,  could  have  been  made  without  either  authority  from 
her  to  her  husband,  which  would  have  been  a  transaction 
between  them,  or  such  conduct  on  her  part  as  to  justify  be- 
lief in  such  authority.  A  part  of  the  transaction  of  the 
settling  of  that  note  between  the  deceased  and  Trevett  was 
the  implication  of  authority  then  and  there  given  by  her 
presence.  It  is  plain  that  this  transaction,  to  which  she 
was  permitted  to  testify,  although  between  the  deceased 
and  a  third  person,  was  so  influenced  by  her  presence  that 
she  was  in  effect  a  party  to  it  and  should  not  have  been 
permitted  to  testify  thereto. 

Another  ruling  in  this  category  was  substantially  as  fol- 
lows: Plaintiff  having  testified  that  at  the  time  of  her  mar- 
riage she  had  a  certain  note  against  one  Trevett  which  was 
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in  the  custody  of  her  daughter  Sarah,  and  that  just  before 
she  and  her  husband,  Mr.  Brader,  left  the  house,  the  daugh- 
ter, at  her  direction,  brought  the  notes  from  her  trunk  into 
the  room  where  plaintiff  and  her  husband  were,  and  that 
they  left  the  house  soon  after,  she  was  asked  the  following 
question:  "  Q,  After  you  left  the  house,  did  you  have  the 
Trevett  note  in  your  actual  possession?"  And  over  objec- 
tion she  answered :  "  I  did  not."  Either  this  testimonv  was 
wholly  irrelevant  and  immaterial,  or  it  tended  very  directly 
to  establish  a  transaction  between  plaintiff  and  her  husband. 
She  had  testified  to  the  production  of  the  note  to  both  of 
them,  and  that  without  separation  they  both  left  the  house 
together,  and  that  never  after  that  time  did  she  have  that 
note.  It  could  have  been  offered  for  no  purpose  save  as 
tending  to  establish  that  the  note  was  delivered  to  her  hus- 
band at  that  time,  and  that  he  never  delivered  it  back  to 
her,  to  neither  of  which  facts  was  she  a  competent  witness. 
We  consider  that  this  testimony  transgressed  the  limitation, 
and  that  error  was  committed  in  its  admission. 

Still  another  assigned  error  of  this  class  arose  as  follows: 
Plaintiff  having  testified  to  the  receipt  of  a  draft  for  $250 
from  her  father's  estate  some  time  after  her  marriage,  and 
that  she  cashed  the  draft  and  had  the  $250  in  money  in  her 
possession,  and  there  being  evidence  from  a  daughter,  then 
a  little  girl  eight  years  of  age,  that  on  a  certain  occasion  she 
left  her  father  and  mother  together  in  a  room,  and,  after 
closing  the  door,  listened  at  the  keyhole  and  heard  her 
father  ask  the  plaintiff  where  she  had  certain  money,  and, 
on  her  reply  that  she  had  it  in  her  pocket,  heard  him  insist 
that  a  safer  place  was  in  the  safe,  to  which  her  mother  was 
heard  to  respond,  "  Here  it  is,"  the  plaintiff  was  then  asked, 
"  Q,  Did  you  have  any  other  property  or  money  at  that 
time?"  to  which  she  answered  substantially  in  the  negative. 
She  was  also  asked,  "  Q.  Did  you  ever  have  that  $250,  or 
any  of  it,  after  that  day  ?"    This  testimony  also  seems  to  be 
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SO  directly  connected  with  a  transaction  between  plaintiff 
and  deceased  as  to  be  improper.  Its  only  purpose  was  to 
show  that  in  a  transaction  to  which  some  one  else  had  testi- 
fied, sach  testimony  being  ambiguous  as  to  what  money  was 
referred  to,  she  had  only  the  specific  $250.  It  is  certainly 
an  attempt  to  prove  by  this  witness  that  the  $250  was  the 
subject  of  the  conversation  between  her  and  her  husband 
overheard  by  the  child;  and  the  answer  to  the  second  ques- 
tion, if  relevant  at  all,  tended  to  justify  an  inference  of  its 
deliverv  to  him  at  that  time  and  a  denial  that  he  ever  re- 
turned  it  to  her.  The  objections  to  her  competency  to  an- 
swer these  questions  should  have  been  sustained. 

3.  An  important  ground  of  error  assigned  consists  in 
several  rulings  of  the  trial  court  excluding  all  evidence  to 
establish  that  at  a  certain  alleged  settlement  the  plaintiff, 
besides  conveying  land,  settled  and  released  all  claim  for 
these  moneys  in  consideration  of  $2,000  then  paid  her  by 
the  decedent  in  the  form  of  four  promissory  notes  of  $500 
each,  payable,  respectively,  to  her  four  children  by  first 
marriage.  Such  testimony  was  excluded  for  the  reason  that 
at  the  time  of  the  transaction  the  plaintiff  executed  and  de- 
livered a  simple  deed  of  conveyance  of  her  farm  expressing 
a  consideration  of  $2,000,  and  the  decedent  executed  the 
four  promissory  notes  above  described.  The  court  con- 
sidered these  writings  to  purport  to  express  the  contract  be- 
tween the  parties,  and  to  render  inadmissible  evidence  of 
any  other,  further,  or  different  terms  or  subjects.  The  view 
adopted  by  the  trial  court  has  so  recently  received  consider- 
ation and  disapproval  that  no  extended  discussion  is  neces- 
sary. We  have  in  two  very  late  cases  reiterated  the  well- 
established  rule  that  neither  a  simple  deed  of  conveyance 
nor  a  promissory  note  purports  to  express  the  whole  con- 
tract between  the  parties.  Nauman  v,  UUmany  102  Wis. 
02;  Cuddy  V,  Foreman^  107  Wis.  519.  The  deed  but  pur- 
ports to  convey  property  in  execution,  partially  or  wholly, 
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of  some  agreement;  and  the  promissory  note  merely  serves 
as  convenient  evidence  of  a  promise  to  pay  money.  Usually 
snch  instniments  grow  oat  of  agreements  having  other  ele- 
ments than  the  mere  conveyance  or  than  the  mere  future 
payment  of  money,  and  therefore  no  presumption  arises 
that  the  parties  have  attempted  to  embody  their  whole  con- 
tract in  either  instrument.  Counsel  invokes  the  rule  that, 
when  writings  are  made,  no  elements  of  contract  may  be 
shown  by  parol,  unless  the  writing  itself  discloses  that  it  is 
incomplete  and  not  intended  to  cover  the  whole  agreement 
That  rule  in  no  wise  supports  the  ruling  now  under  con- 
sideration, for  by  overwhelming  consensus  of  authority  it 
is  established  that  a  mere  deed  of  conveyance  or  a  simple 
promissory  note  does  disclose  on  its  face  and  by  its  very 
character  that  it  is  not  an  attempt  to  set  forth  the  whole 
contraj3t  made.  2  Jones,  Ev.  §  446.  Of  course,  the  addi- 
tional elements  of  contract  which  may  thus  be  proved  must 
be  consistent  with,  and  not  in  contradiction  of,  the  effective 
part  of  the  writing.  For  example,  evidence  would  not  be 
admissible  of  an  extraneous  agreement  that  the  deed  should 
not  convey  the  property  described,  or  that  the  money  should 
not  be  payable  at  the  time  specified  in  a  promissory  note. 
OUlmann  v.  Henry^  53  Wis.  465.  We  do  not  understand 
that  the  evidence  offered  was  obnoxious  to  this  rule,  how- 
ever. The  trial  court  seems  to  have  been  misled  by  Hex  v. 
Heller^  53  Wis.  415.  That  case  is,  however,  wholly  distin- 
guished from  Cuddy  v.  Foremom  and  its  line  of  authorities; 
for  the  document  involved  in  H^  v.  Heller  was  not  a  mere 
deed  of  conveyance,  but,  while  containing  effective  words 
of  conveyance,  also  proceeded  to  set  forth  terms  of  bilateral 
agreement  on  several  subjects,  and  on  its  face  evinced  an 
attempt  and  intent  to  embody  therein  the  contract  made  by 
the  parties.  The  excluded  evidence,  considered  generically 
and  not  in  detail,  should  have  been  admitted,  and  its  ex- 
clusion was  error,  obviously  to  the  prejudice  of  the  defense. 
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By  reason  of  the  errors  already  indicateQ,  the  jadgment 
must  be  reversed,  and  it  does  not  seem  necessary  to  discass 
the  detail  of  several  minor  assignments  of  error,  hardly 
likely  to  present  themselves  in  the  same  way  upon  another 
triaL 

JSy  the  Court. —  Judgment  reversed,  and  cause  remanded 
for  a  new  triaL 

Cassodat,  C.  J.  I  concur  in  the  reversal  of  the  judgment 
in  this  case  for  the  improper  admission  of  evidence;  but  in 
my  opinion  the  cause  of  action  is  barred  by  the  statutes  of 
limitation,  cited  in  the  opinion  filed.  To  my  mind  the  cases 
of  Second  Na^.  Bamk  t>.  Merrill^  81  Wis.  155, 156,  and  Faw- 
cett  V,  Fawcetir^  85  Wis.  332^  ar6  clearly  distinguishable,  for 
reasons  stated  by  counsel  for  the  appellant;  but,  even  if  this 
were  not  so,  still  I  should  feel  bound  to  give  effect  to  the 
statutes  which  are  conceded  to  be  so  clear  and  unambiguous 
as  to  preclude  construction.  Courts  are  instituted,  not  for 
the  purpose  of  making  laws,  but  for  the  purpose  of  declaring 
what  the  law  is;  and  an  erroneous  declaration  as  to  what 
the  law  is  does  not,  in  my  judgment,  change  the  law,  al- 
though it  is  binding  upon  the  parties  in  the  particular  case. 
Such  erroneous  declaration  of  the  law  simply  puts  the  court 
making  it  out  of  harmony  with  the  law;  and  this  is  partic- 
ularly so  as  to  statutory  law,  when  the  statute  is  clear  and 
unambiguous,  leaving  no  room  for  construction.  The  legis- 
lature is  expected  to  amend  and  correct  statutes;  but  it  can 
hardly  be  expected  to  review  and  correct  erroneous  state- 
ments of  the  law  in  judicial  opinions,  espQcially  as  such 
statements  may  at  times  be  in  direct  conflict.  To  give  force 
and  effect  to  all  such  erroneous  statements  is  in  my  jtidg- 
ment  to  bring  the  law  into  endless  confusion. 

I  am  further  constrained  to  say  that  in  my  opinion  parol 
evidence  was  properly  excluded  as  to  whether  the  property 
in  question  was  included  in  the  settlement  of  December  4, 
Vol.  110—28 
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1872.  The  deed  signed  by  the  one  party,  reciting  a  consider- 
ation of  $2,000,  and  the  four  notes,  of  $500  each,  signed  by 
the  other  party,  amounting  to  $2,000,  should  in  my  judg- 
ment be  considered  as  one  paper  in  law,  signed  by  both 
parties,  and  hence  as  constituting  the  written  agreement 
between  the  parties.  OiUmann  v.  Henry ^  53  Wis.  465, 468; 
Serhst  v.  Lowe^  65  Wis.  316.  This  being  so,  it  necessarily 
excluded  all  contemporaneous  agreements  between  the  same 
parties  in  relation  to  the  same  subject  matter  or  any  part  of 
it.  Such  written  agreement  is  conclusively  presumed  to  in- 
clude the  whole  agreement.  1  Greenl.  Ev.  §  275 ;  Caldwell 
V,  Perkins^  93  Wis.  89.  Such  contemporaneous  agreements 
are  in  my  judgment  excluded  by  the  role  stated,  although 
they  may  not  contradict  the  written  agreement. 

Both  parties  moved  for  a  rehearing. 

For  the  appellant  there  was  a  brief  signed  by  R.  If.  Bash- 
fardy  and  for  the  respondent  there  were  briefs  by  K  J.  d 
O.  F.  Lamb. 

The  motions  were  denied  May  21, 1901. 


no 

idlU 
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The  Eleoteio  Appliance  Company,  Eespondent,  vs.  The 
Unffed  States  Fidelity  &  Guakanty  Company,  imp., 
Appellant. 

March  22  —  May  21,  IBOL 

Suretyship  and  guaranty:  Municipal  corporations:  Liability  for  labor- 
ers* and  materialmen's  claims:  Waiver. 

1.  Where  a  contract  with  a  city  for  the  erection  of  a  lighting  plant 
expressly  stipulated  that  the  bond  to  be  given  by  the  contractor 
for  the  faithful  performance  thereof  should  also  be  conditioned 
for  the  payment  by  the  contractor  of  all  claims  for  material  and 
labor,  the  acceptance  of  a  bond  without  such  condition  embodied 
therein  is  a  waiver  thereof! 
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2,  Statutes  giving  a  mechanic's  lien  do  not  extend  to,  and  cannot  be 
enforced  against,  the  buildings  and  real  estate  of  municipal  corpo- 
rations held  for  public  use. 

&  In  such  case  where  the  contract  provides  that  the  plant  shall  be 
completed  and  ready  for  acceptance  free  and  clear  of  all  claims  or 
liens  for  labor  performed  or  material  furnished,  a  materialman 
cannot  maintain  an  action  against  a  surety  on  a  bond  given  by  the 
contractor  to  the  city  for  the  faithful  performance  of  his  contract, 
the  engagement  of  the  surety  being  with  the  oity  and  not  with 
third  persons. 

4  To  entitle  a  person  to  recover  on  an  agreement  between  third  per- 
sons there  must  not  only  be  an  intent  to  secure  some  benefit  to  him, 
but  there  must  be  a  promise,  legally  enforceable. 

HL  Where  a  bond  to  secure  a  contract  with  a  city  for  the  erection  and 
installation  of  a  lighting  plant  was  conditional  for  the  faithful  per- 
formance of  the  contract,  and  the  contract  provided  that,  before 
final  payment  by  the  city,  the  contractor  should  present  receipts 
in  full  for  all  labor  performed  and  materials  furnished  in  the  con- 
struction and  installation  of  the  plant,  no  action  can  be  maintained 
on  such  bond  where  full  payment  was  made  in  violation  of  such  ex- 
press stipulation  of  the  contract 

Appeal  from  an  order  of  the  circuit  court  for  Dodge 
<X)unty:  James  J.  Dick,  Circuit  Judge.    Reversed. 

The  defendant  The  United  States  Fidelity  cfe  Guaranty  Com- 
pany has  appealed  from  an  order  overruling  a  demurrer  to 
the  plaintiff's  complaint.  The  complaint  was  challenged  on 
the  groand  that  there  was  a  defect  of  parties  defendant,  and 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  It  appears  that  the  city  of  Waupun  was  desirous  of 
erecting  a  municipal  lighting  plant.  Bids  were  invited,  and 
on  September  2,  1899,  a  contract  was  entered  into  between 
the  city  and  the  defendants  Rockwell  &  Snyder  to  erect  the 
samej  and  have  it  fully  completed  and  ready  for  delivery  on 
or  before  November  15th  of  that  year.  The  contract  stipu- 
lated, among  other  things,  that  the  plant  should  be  delivered 
"free  and  clear  of  all  claims  or  liens  for  labor  performed  or 
materials  furnished  or  otherwise,"  and  that,  before  final  pay- 
ment should  be  made  therefor  or  be  deemed  to  be  due  on 
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said  contract,  the  contractors  should  present  to  the  city  re- 
ceipts in  full  for  all  labor  performed  and  m^erials  furnished 
in  and  about  the  construction  and  installation  of  the  plant. 
It  also  provided  that  the  contractors  should  furnish  a  bond 
in  the  sum  of  $20,000,  conditioned  for  the  faithful  perform- 
ance of  the  contract  on  their  part,  and  for  the  payment  by 
them  ot  all  claims  for  materials  and  labor.  A  bond  was 
given  by  the  defendant  guaranty  company  conditioned  that 
the  contractors  should  "  well,  truly,  and  faithfully  comply 
with  all  the  terms,  covenants,  and  conditions  of  said  contract 
on  their  part  to  be  kept  and  performed,  according  to  its 
terms,"  subject  to  certain  provisions  now  to  be  stated:  The 
city  was  to  notify  the  surety,  in  writing,  of  any  act  on  the 
part  of  the  contractors  under  the  contract,  which  might  in- 
volve a  loss  for  which  the  surety  might  become  liable,  imme- 
diately after  the  occurrence  of  such  act  shall  have  come  to 
the  city's  knowledge.  In  the  event  of  a  breach  of  any  con- 
dition of  the  bond,  the  surety  was  to  be  subrogated  to  all 
rights  of  the  contractors  growing  out  of  the  contract,  and 
all  deferred  payments  or  moneys  thereafter  to  become  due 
were  to  be  credited  upon  any  claim  the  city  might  make 
upon  the  surety  because  of  such  breach.  Another  condition 
was  that  the  city  should  give  the  surety  "due  notice  before 
the  last  payment  under  the  contract  herein  referred  to  is 
made  to  the  principal ;  otherwise,  this  obligation  shall  be 
void  as  to  any  liability  of  the  surety  hereunder."  The  com- 
plaint then  sets  out  that,  in  order  to  carry  out  the  contract, 
the  contractors  purchased  merchandise  and  machinery  of 
the  plaintiff  amounting  to  $2,396.79,  which  were  used  in  the 
construction  and  equipment  of  the  plant.  The  contractors 
have  fully  complied  with  the  conditions  of  the  contract  on 
their  part,  except  that  they  have  not  piaid  plaintiflTs  de- 
mands and  the  claims  of  others.  The  city  has  accepted  the 
plant  and  paid  the  contractors  therefor.  It  is  further  al- 
leged that  the  surety  was  duly  notified  by  the  city  of  the 
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failure  of  the  contractors  to  comply  with  the  conditions  of 
their  contract  as  to  the  payments  of  said  claim  immediately 
after  its  breach,  and  immediately  after  the  occurrence  of 
such  breach  had  come  to  the  knowledge  of  the  city,  a  copy 
of  such  notice  being  attached  to  the  complaint.  The  prayer 
for  relief  is  that  plaintiff  be  subrogated  to  the  rights  of  the 
city  as  against  the  other  defendants,  and  for  judgment 
against  them  for  the  amount  of  its  claim.  The  bond  in  ques- 
tion runs  to  the  city  of  Waupun  and  the  state  of  Wisconsin, 
but,  inasmuch  as  it  does  not  appear  that  the  state  had  any 
interest  in  the  contract  or  any  interest  in  the  controversy, 
the  case  will  be  considered  the  same  as  though  the  state  was 
not  a  party  to  such  bond. 

For  the  appellant  there  were  briefs  by  WinMerj  FlcmderB^ 
Smithy  BoUum  &  VUas^  attorneys,  and  Dupee,  Judah^  WiU- 
4j/rd  (&  Wolf^  of  counsel,  and  an  oral  argument  by  O.  F,  Faw- 
eett  and  J.  O.  Flanders. 

For  the  respondent  there  were  briefs  by  C,  E,  Hooker  and 
Ela^  Grower  cfe  QraveSy  and  oral  argument  by  Mr,  Hooker. 

The  following  opinion  was  filed  April  9, 1901: 

Basdeen,  J.  If  any  liability  exists  on  the  part  of  the 
guaranty  company,  it  must  rest  upon  the  fact  that  it  has 
contracted  with  the  city  to  pay  the  debt  due  from  the  con- 
tractors to  the  plaintiff.  The  demand  to  be  subrogated 
to  the  rights  of  the  city  as  against  the  contractors  has  no 
foundation  to  rest  upon,  because  it  a£Srmatively  appears 
that  the  city  has  accepted  the  plant  and  paid  the  contract- 
ors therefor.  The  city  has  no  claim  against  the  surety,  be- 
cause it  has  suffered  no  loss,  and  has  sustained  no  injury,  by 
reason  of  the  failure  of  the  contractors  to  pay  the  plaintiff's 
claim.  By  reference  to  the  contract,  it  will  be  seen  that 
the  contractors  bound  themselves  to  furnish  a  bond,  not 
only  for  the  faithful  performance  of  the  contract,  but  for 
the  payment  of  all  claims  for  labor  and  materials.    The 
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bond  accepted  by  the  city  omitted  this  latter  provision,  and 
was  conditioned  only  for  the  performance  of  the  contract. 
The  contract  was  apparently  drawn  upon  the  theory  that 
the  city  might  be  liable  for  the  claims  of  laborers  and  ma- 
terialmen. Such,  however,  is  not  the  fact.  In  Buniham 
V,  Fond  du  Lac^  15  Wis.  193,  approved  in  Buffham  v.  Ba- 
ciney  26  Wis.  449,  this  court  held  that  a  municipal  corpora- 
tion was  not  subject  to  the  process  of  garnishment.  Basing 
it  upon  grounds  of  public  policy,  and  as  being  in  harmony 
with  the  rule  just  stated,  this  court,  in  Wilkinson  v.  Hoff- 
man^ 61  Wis.  637,  held  that  statutes  giving  a  mechanic's 
lien  did  not  extend  to,  and  could  not  be  enforced  against, 
the  buildings  and  real  estate  of  municipal  corporations  held 
for  public  use.  The  rule  was  further  extended  in  Chapman 
V.  Mfg.  Co.  V.  Oconto  W.  Co.  89  Wis.  264,  by  denying  the 
right  to  a  lien  upon  the  property  of  a  water  company  or- 
ganized for  the  purpose  of  and  under  contract  with  a  city 
for  furnishing  its  water  supply.  Tfie  fact  that  the  city  ex- 
pressly contracted  that  the  bond  given  should  be  for  the 
payment  of  materialmen  and  laborers,  and  then  accepted  a 
bond  without  such  a  condition,  is  clearly  a  waiver  of  that 
condition  of  the  contract,  and  indicates  an  intention  to 
abandon  or  relinquish  its  scheme  in  that  respect. 

But,  it  is  urged,  the  contract  says  the  plant  shall  be  com- 
pleted and  ready  for  acceptance  "  free  and  clear  of  all  claims 
or  liens  for  labor  performed  or  material  furnished  or  other- 
wise." The  plaintiff  has  a  claim  for  material  that  has  not 
been  paid ;  hence  there  is  a  breach  of  the  contract.  Claims 
against  whom  ?  certainly  not  against  the  plant,  because  the 
law  says  that  no  such  claim  can  exist.  Therefore  there  was 
no  breach  of  the  contract  on  any  theory  that  plaintiff's  claim 
was  one  against  the  plant  which  the  city  was  legally  bound 
to  discharge.  Whatever  may  be  the  state  of  the  law  else- 
where, it  is  not  believed  that  the  cases  in  this  jurisdiction 
will  sustain  the  proposition  that  the  third  party  can  maiur 
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tain  an  action  against  an  alleged  promisor  based  npon  an 
implied  promise  to  pay.  The  express  promise,  either  by 
simple  contract  or  covenant  nnder  seal,  must  exist.  A  few 
of  the  many  cases  in  this  state  are  as  follows:  KimhaU  v. 
Noyes,  VI  Wis.  695;  Putm^  v.  Farnham,  27  Wis.  187;  Kol- 
lock  V.  Parcher^  52  Wis.  393 ;  Johannes  v.  Phentx  Ins,  Co. 
66  Wis.  50;  JVixv.  WisweU,  84  Wis.  334;  FiUmer  v,  Wiffhtman^ 
87  Wis.  573 ;  Morgan  v.  Sovth  MUwauhee  L.  V.  Co.  97  Wis. 
275;  Stites  v.  Thonypson^  98  Wis.  329. 

The  surety's  engagement  in  the  bond  was  to  pay  to  the 
city,  and  not  to  third  parties.  There  are  cases  going  to 
the  limit  of  holding  that,  to  entitle  the  third  person  to  re- 
cover upon  a  contract  made  between  other  parties,  there 
must  not  only  be  an  intent  to  secure  some  benefit  to  such 
third  person,  but  the  contract  must  have  been  entered  into 
directly  and  primarily  for  his  benefit.  Pwrker  v,  Jeffery^  26 
Oreg.  186.  An  exhaustive  note  on  the  general  subject  may 
be  found  in  25  L.  R.  A.  257  [Jefferson  v,  AscK],  We  con- 
sider the  true  rule  to  be  that  there  must  not  only  be  an 
intent  to  secure  some  benefit  to  the  third  party,  but  there 
must  be  a  promise,  legally  enforceable.  The  contract  and 
bond  in  this  case  fail  to  meet  these  requirements.  The  situ- 
ation presented  shows  a  want  of  any  intent  to  secure  a  bene- 
fit to  third  parties.  When  the  city  accepted  a  bond  that 
did  not  attempt  to  secure  the  payment  of  materialmen,  and 
which  provided  that  the  surety  should  be  subrogated  to  the 
rights  of  the  city  in  case  of  a  breach  and  be  entitled  to 
credit  on  the  claim  of  the  city  for  all  payments  due  the  con- 
tractors thereafter  to  become  due,  this  was  inconsistent 
with  the  theory  that  it  was  the  rights  of  third  parties  that 
were  being  secured. 

There  is,  however,  another  branch  of  this  case  fatal  to 
the  plaintiff's  alleged  cause  of  action.  The  contract  pro- 
vided that,  before  the  final  payment  should  be  made  by  the 
city  or  be  deemed  to  be  due,  the  contractors  should  present 
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receipts  in  fall  for  all  labor  performed  and  materials  f ar- 
nished  in  the  construction  and  installation  of  the  plant. 
The  complaint  alleges  that  the  contractors  fully  complied 
with  the  conditions  of  the  contract,  except  the  payment  of 
plaintiff's  claim  and  the  claims  of  others,  and  that  the  city 
duly  accepted  the  plant  and  paid  the  contractors  therefor. 
No  provision  in  the  contract  required  any  payment  of  the 
contract  price  until  the  work  was  completed  and  accepted. 
The  city  paid  the  contractors  in  full  for  the  plant,  and  the 
inference  is  irresistible  that  such  payment  was  made  in  de- 
fiance to  the  express  terms  of  the  contract  that  it  should 
not  be  made  until  receipts  in  full  had  been  produced.  As 
said  in  W.  W.  EimhaU  Co.  v.  Baker,  62  Wis.  529:  "It  is 
elementary  that  sureties  are  favorites  in  the  law,  and  have 
a  right  to  stand  upon  the  strict  terms  of  their  obligations 
when  ascertained.  Beyond  the  burdens  thus  taken  upon 
themselves  they  are  not  bound.''  So  far  as  anything  ap- 
pears in  the  complaint,  the  city  had  the  entire  contract 
price  in  its  possession  when  the  alleged  notice  was  given. 
The  surety  had  a  right  to  rely  upon  the  fact  that  the  city 
would  hold  the  contractors  to  strict  fulfillment  of  their 
obligations.  Any  variance  therefrom  to  the  prejudice  of 
the  surety  would  work  a  discharge.  This  is  elementary. 
That  this  stipulation  was  of  importance  to  the  surety  admits 
of  no  doubt.  That  it  was  broken  by  the  city  is  certain. 
!N'o  successful  attempt  can  be  made  to  resolve  the  undertak- 
ing of  the  surety  into  different  factors,  and  say  that  they 
are  independent,  and  one  subsists  for  the  benefit  of  this 
plaintiff,  and  another  may  fail  because  of  the  conduct  of 
the  assured.  So  far  as  this  case  is  concerned,  the  obligation 
of  the  surety  is  a  unit,  and  no  liability  can  be  predicated 
thereon  except  in  accordance  with  the  terms  of  the  contract. 
This  is  not  shown  by  the  complaint,  and  hence  this  action 
cannot  be  maintained. 
Our  attention  has  been  directed  to  several  cases  in  Ne- 
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braska  apparently  sastaining  the  plaintiff's  contentions. 
They  go  far  beyond  any  case  to  be  found  in  this  court,  and  are 
based  on  premises  we  do  not  care  to  adopt.  The  case  of 
Baker  c6  Co.  v.  Bryan^  64  Iowa,  561,  also  cited  by  plaintiff, 
shows  that  the  engagement  of  the  sureties  was  that  the  con- 
tractor should  "pay  all  claims  for  material,  labor,"  etc.  The 
court  was  of  the  opinion  that  the  contract  and  bond  indicated 
an  intent  to  secure  all  persons  furnishing  labor  and  materials 
to  be  used  in  the  conslruction  of  the  building,  and  therefore 
held  the  sureties  liable.  We  have  arrived  at  the  conclusion 
that  the  contract  and  botid  in  suit  do  not  disclose  an  intent 
to  secure  third  parties.  We  deem  it  clear,  under  the  cir- 
cumstances, that  the  bond  was  taken  for  the  city's  benefit, 
and  this  conclusion  is  amply  confirmed  by  the  practical 
construction  given  it  by  the  parties. 

By  the  Court —  The  order  appealed  from  is  reversed,  and 
the  cause  is  remanded  tvith  directions  to  sustain  the  de- 
murrer to  the  complaint  and  for  further  proceedings  ac- 
cording to  law. 

A  motion  for  a  rehearing  was  denied  May  21, 190L 


Tboktonius,  Appellant,  vs.  Scott,  Respondent, 
Same,  Respondent,  vs.  Same,  Appellant. 

AprU  16— May  SI,  1901. 

PMio  policy:  Agreement '  not  to  manufacture:  Patents:  Equivalents: 
Construction  of  adjudication  of  United  States  court:  Right  to  man- 
ufacture equivalent:  Contracts, 

1,  A  provision  in  a  oontract,  unlimited  as  to  time,  spaoe,  and  extent  of 
trade,  bj  whioh  one  partj  binds  himself  and  his  heirs  not  to  man- 
ufacture or  sell  any  band-fastening  device  of  any  kind  or  ohar- 
acter,  except  that  covered  by  a  certain  patent,  is  unreasonable  and 
void  as  against  public  policy. 
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2b  Where  a  valid  patent  has  been  obtained,  anj  improvement  which  per- 
forms the  same  functions  by  equivalent  means  is  an  infringements 

&  Where  an  investigation  of  a  state  of  the  art  shows  that  a  given  pat- 
ented invention  is  of  a  primary  character,  and  the  patentee  is  a 
pioneer  in  the  field,  a  larger  latitude  is  given  to  the  doctrine  of 
equivalents  than  if  the  art  has  been  well  explored,  and  a  change  of 
form  or  combination  only  is  Involved. 

4  Where  a  person  has  a  right  under  a  contract  to  nmnufacture  a  pat- 
ented device,  he  also  has  the  right  to  manufacture  its  legal  equiva- 
lent 

6.  A  judgment  of  a  United  States  court  adjudging  that  a  band  fastener 
manufactured  by  T.  was  an  infringement  of  a  patent  belonging  to 
S.,  in  view  of  the  opinion  filed,  is  Jieid  to  adjudge  that  T.*s  device 
was  an  equivalent  of  that  manufactured  under  S.'8  patent  Cas- 
SODAT,  C.  J.,  and  Dodge,  J.,  dissent. 

0.  Where,  after  judgment  in  such  case,  S.  sells  his  patent  to  T.,  but  re- 
serves the  right  to  manufacture  his  invention,  the  manufacture  by 
S.  of  the  band  fastener  formerly  manufactured  by  T.  is  not  a  vioiar 
tion  of  the  contract    Cassoday,  C.  J.,  and  Dodqe,  J.,  dissent 

Appeals  from  a  judgment  of  the  circuit  court  for  Bacine 
county:  Frank  M.  Fish,  Circuit  Judge.  Affirmed  on  jUaint- 
iff  ^8  appeal;  reversed  on  thM  of  defendant 

This  is  an  action  in  equity  to  declare  forfeited  a  certain 
contract,  and  to  perpetually  enjoin  the  defendant  from  exer- 
cising any  right  or  privilege  thereunder.  The  contract  in 
question  was  one  whereby  the  plaintiff  granted  to  the  de- 
fendant the  right  to  manufacture  a  patented  appliance  called 
a  band  fastener,  which  is  a  metal  device  for  securing  the 
ends  of  bands  or  hoops  on  wooden  tanks,  and  tightening  the 
same  when  desired. 

The  action  was  tried  by  the  court.  The  evidence  showed 
that  October  16, 1888,  the  defendant,  Scott^  secured  letters 
patent  upon  certain  improvements  in  band  fasteners;  the 
same  consisting  of  a  pair  of  hollow  metal  castings  or  heads, 
with  stationary  crossbars  therein,  and  with  metallic  grips 
loosely  mounted  therein,  and  a  rod  extending  through  one 
head  and  grip  into  and  through  the  opposite  head  and  grip; 
said  rod  having  screw- threaded  ends,  with  nuts  thereon,  so 
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that  the  ends  of  the  bands,  when  inserted  in  each  head,  were 
gripped  by  bending  or  belaying  the  same  over  and  under 
the  crossbars  of  the  head,  and  then  the  band  could  be  tight- 
ened by  screwing  up  the  nuts  upon  the  end  of  the  rod.  After 
procuring  his  patent,  the  defendant  proceeded  to  manufacture 
the  appliance  at  Kacine,  and  built  up  a  business  thereifi,  and 
the  same  was  known  to  the  trade  as  the  "  Scott  lug."  On 
March  20, 1894,  the  plaintiff  obtained  letters  patent  for  cer- 
tain improvements  in  band  fasteners,  who^  general  shape 
was  quite  similar  to  the  defendant's  appliance,  and  which 
consisted  of  a  pair  of  hollow  metallic  tapering  castings  or 
heads,  with  flat  base  plates,  but  no  crossbars,  into  which  the 
ends  of  the  bands  were  to  be  inserted  and  held  in  place  by 
clamping  wedges  inserted  into  the  tapering  apertures  of  the 
heads ;  said  wedges  having  transverse  corrugations  on  the 
bottom  surface,  and  being  provided  with  a  screw-thread  bolt, 
with  nuts,  passing  through  the  heads  and  wedges.  After 
receiving  his  patent,  the  plaintiff  proceeded  to  manufacture 
a  lug  called  the  "  Tecktonius  lug,"  claiming  the  same  to  be 
the  same  appliance  covered  by  his  patent  of  1894.  The  lug 
or  fastener  so  manufactured  by  the  plaintiff,  however,  dif- 
fered from  the  device  described  in  his  claim  for  the  patent, 
in  that  the  base  plate  was  partly  cut  away,  and  one  of  the 
parts  of  such  plate  which  was  left  was  made  with  a  rounding 
surface,  by  means  whereof  the  band,  after  being  introduced 
into  the  head,  was  bent  or  belayed  in  a  somewhat  similar 
fashion  to  the  method  described  in  the  Scott  patent.  In  1899 
the  defendant,  Scotty  brought  suit  against  the  plaintiff  in  the 
United  States  circuit  court  for  the  Eastern  district  of  Wis- 
consin, claiming  that  the  device  so  manufactured  by  Tech- 
tonius  was  an  infringement  upon  his  {Scoff a)  patent.  This 
action  was  tried  in  due  course,  and  resulted  in  a  judgment 
hojding  that  ScoW^s  patent  was  valid,  and  that  Tecktonius 
had  infringed  upon  it  by  making  and  selling  the  device 
manufactured  by  him,  called  the  "Tecktonius  lug,"  and 
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granting  a  perpetual  injanction  against  such  mannfactare. 

Upon  pronouncing  judgment,  Judge  Seaj^an,  before  whom 

the  case  was  tried,  rendered  the  following  opinion : 

"The  defendant  by  his  answer  denies  both  infringement 
and  the  validity  of  the  patent,  and  sets  up  prior  patents  and 
uses,  liy  way  of  anticipation,  and  as  showing  the  prior  state 
of  the  art,  as  well.  Infringement  is  the  only  issue  which 
requires  serious  consideration,  on  the  view  I  take  of  the  un- 
disputed testimony,  and  the  inquiry  as  to  infringement  de- 
pends wholly  upon  the  rule  of  construction  which  is  appli- 
cable to  the  claims  of  this  patent.  The  contention  on  the 
part  of  the  defendant  calls  for  a  narrow  rule,  which  would, 
in  effect,  limit  infringement  to  the  precise  construction 
shown  in  the  drawings  and  specifications,  founding  such 
views  upon  the  terms  of  reference  and  limitation  found  in 
the  claims,  and  upon  the  alleged  slight  advance  over  the 

Erior  art  in  the  invention.     If  such  is  the  rule  which  must 
e  applied,  it  is  manifest  that  the  variations  in  the  defend- 
ant's device  are  sutiicient  to  avoid  infrino^ement. 

"  That  there  is  patentable  invention  in  the  device  described 
is  not  fairly  disputable,  upon  the  record.  It  is  true  that  the 
elements  which  enter  into  the  combination  are  not  new, 
when  separately  considered,  and  that  the  use  of  a  pair  of 
lugs,  of  a  threaded  tie  bolt  arranged  for  tightening  the  band, 
and  of  other  components  of  the  device,  were  not  novel  in 
their  application,  in  one  form  or  another,  to  adjusting  and 
fastening  hoops  or  bands.  But  the  novelty  and  merit  of  the 
combination  clearly  appear  both  in  the  ready  adjustment  by 
which  the  band  can  be  applied,  without  requiring  accurate 
measurement  and  preparation  at  the  shops,  and  by  which  it  is 
fastened  by  the  mechanism  of  the  luffs,  without  rivets  or  other 
means  tending  to  weaken  the  band.  Neither  of  these  im- 
portant results  was  accomplished  or  fairly  approached  in 
the  prior  art,  and  the  accomplishment  of  both  results  by  the 
means  devised  was  a  distinct  advance  in  the  art;  and,  unless 
this  meritorious  character  of  the  invention  is  lost  through 
terms  of  restriction  in  the  claims  of  the  patent,  the  inven- 
tion is  entitled  to  recognition  for  fair,  ir  not  liberal,  con- 
struction. Bundy  Mfg,  Co,  v.  Detroit  Time-Register  Co, 
(C.  C.  A.  6th  Circuit),  94  Fed.  Rep.  524. 

^'In  making  the  application  for  patent,  the  device  and  its 
purpose  were  well  described,  but  the  claims  of  invention 
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were  not  stated  with  desirable  clearness  and  breadth.  "No 
limitation  was  imposed  by  action  in  the  patent  office,  and  I 
am  satisfied,  ander  the  circnmstances  shown,  that  the  set 
phrases  of  reference  to  the  specifications  must  be  held  of 
sach  force  as  to  limit  the  grant  to  the  precise  construction 
of  each  element  as  described,  thus  destroying  any  value  in 
the  patent,  but  am  of  opinion  that  a  plain  equivalent  per- 
forming the  same  function  in  the  combmation  is  covered  by 
the  patent.  So  construed,  it  is  clear  that  the  defendant's 
device  is  a  mere  colorable  deviation.  Much  stress  is  placed 
upon  an  asserted  difference  in  principle, — that  one  holds  the 
band  ends  by  a  '  bending  grip,'  while  the  other  provides  a 
*  friction  wedge.'  It  appears  to  me  sufiicient  that  the  '  bend- 
ing grip '  is  produced  by  each,  and  necessarily  so,  from  the 
form  in~  which  the  head  is  made  and  used  in  each,  the  dif- 
ference being  in  degree  only. 

"  The  patents  issued  to  the  defendant,  and  appearing  in  the 
record,  are  not  referred  to  in  the  argument  on  behalf  of  the 
defendant,  and  I  do  not  regard  them  as  material. 

*' Decree  will  enter  in  accordance  with  the  prayer  of  the 
bill." 

Tecktonvus  appealed  from  this  judgment,  but  said  appeal 
was  never  brought  to  a  hearing,  because  while  the  same 
was  pending  the  parties  settled  the  litigation  and  all  mat- 
ters in  controversy,  and  Tecktoniv^  paid  Scott  $3,000,  and 
Scott  made  a  deed  of  assignment  of  his  patent  to  Tecktonius^ 
and  an  agreement  was  made  between  the  parties  August  2, 
1899,  which,  after  reciting  the  issuance  of  the  Scott  patent, 
and  the  fact  that  Tecktonivs  had  become  the  owner  thereof, 
and  Scott  was  desirous  of  acquiring  a  shop  right  therein, 
proceeded  as  follows: 

"Now,  THIS  INDENTURE  WITNESSETH:  that,  for  k  Valuable 
consideration  to  him  in  hand  paid,  the  receipt  whereof  is 
hereby  acknowledged,  the  undersigned,  Emil  C.  Teektonius^ 
has  assigned,  sold,  and  set  over,  and  by  these  presents  does 
assign,  sell,  and  set  over,  unto  the  said  John  M.  Scott,  the 
right,  permission,  and  authority  to  manufacture  and  sell 
from  a  single  shop,  to  be  located  at  the  city  of  llacine,  Wis- 
consin, the  invention  described  in  said  letters  patent  above 
referred  to;  such  right  to  be  personal  to  the  said  grantee 
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and  bis  heirs,  and  to  be  otherwise  nonassignable;  provided, 
however,  that  nothing  in  this  assignment  and  agreement 
shall  be  deemed  to  prevent  the  grantee  from  having  such 
invention  manufactured  wherever  the  same  may  be  done  to 
his  best  advantage,  and  that,  in  the  event  that  he  shall  re- 
move from  the  city  of  Eacine,  the  right  hereby  assigned  shall 
follow  his  place  of  residence,  and  accrue  to'him  and  to  his 
heirs  for  the  life  of  said  patent. 

"  And,  in  consideration  of  the  grant  hereinbefore  set  forth, 
said  John  M.  Scott  doth  bind  himself  and  his  heirs  to  estab- 
lish and  always  maintain  a  list  and  schedule  of  prices  for 
band  fasteners  manufactured  and  sold  by  him  under  this 
license,  at  the  rates,  schedules,  and  discounts  furnished  to 
him  on  this  day  and  on  the  1st  days  of  November,  February, 
May,  and  August  of  each  year  during  the  life  of  this  agrees- 
ment;  such  rates  and  schedules  to  be  based  upon  and  to  be 
the  same  as  the  rates  and  schedules  established  and  used  bv 
the  said  EmU  C.  Tecktoniua^  grantor,  in  the  conduct  of  his 
own  business  in  the  sale  of  said  invention;  said  prices  to  be 
reasonable  and  profitable. 

*'  And,  furthermore,  in  consideration  of  its  conveyance,  the 
said  John  M,  Scott  promises  and  agrees  to  and  with  the  said 
EmU  C,  TecktonixiB  that  he  will  not,  during  the  life  of  this 
agreement,  enter  into  or  engage  in  the  manufacture  of  any 
band-fastening  device  of  any  kind  or  character  whatsoever, 
other  than  that  covered  by  the  field  of  invention  referred 
to  and  described  in  the  letters  patent  hereinbefore  re- 
ferred to: 

"  Provided,  however,  that  nothing  herein  contained  shall 
affect  the  right  of  the  said  John  M,  Scott  to  manufacture  and 
sell  what  are  known  as  '  round  iron  lugs,'  or  to  sell  such  lugs 
as  he  has  heretofore  manufactured  and  are  now  on  hand. 

"  And  it  is  further  agreed,  as  liquidated  damages  between 
the  parties  to  this  agreement,  that  if  the  said  John  M.  Scoff 
shall  at  any  time  be  guilty  of  a  breach  of  this  contract  and 
agreement,  or  of  any  of  its  conditions,  and  fail  to  well  and 
truly  keep  and  perform  all  of  the  conditions  herein  con- 
tained on  his  part  to  be  kept  and  performed,  that  he  shall 
thereupon  and  thereby  forfeit  all  of  his  right,  title,  and  inter- 
est in  and  to  the  shop  right  hereby  conveyed;  and  on  the 
part  of  said  Efnil  C,  Terkfonius  it  is  agreed  that,  if  he  shall 
fail  to  well  and  truly  keep  and  perform  the  terms  and  con- 
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ditions  of  this  aOTeement  on  his  part  to  be  kept  and  per- 
formed, that  he  shall  forfeit  to  the  said  John  M.  Scott  thereby 
the  sum  of  five  hundred  ($500)  dollars  in  cash." 

At  the  time  this  agreement  was  made,  Scott  was  manu- 
facturing and  selling  at  Eacine  a  device  known  as  the  "Scott 
lug,"  in  accordance  with  the  claims  of  the  Scott  patent  of 
1888;  and  he  continued  so  to  do  until  December,  1899,  when 
he  commenced  to  manufacture  and  sell  a  band  fastener  iden- 
tical in  shape  and  construction  with  the  lug  manufactured 
by  Techtoniv^  prior  to  the  infringement  action,  and  which 
was  adjudged  to  be  an  infringement  on  the  Scott  patent; 
making  the  same  with  thfi  words:  "c/.  M.  /Sa?^^, Racine,  Wis. 
Patd.  Oct.  16,  1888."  Thereupon  Techtoniv^  commenced 
this  action,  claiming  that  Soott  had  no  right  to  manufacture 
such  lug,  and  mark  the  same  with  his  name;  that  he  had 
forfeited  his  rights  under  the  said  contract  by  so  doing,  and 
was  committing  a  fraud  upon  the  plaintiff's  rights  by  mark- 
ing said  lug  with  his  own  name,  and  was  destroying  the 
plaintiff's  established  business, —  and  prayed  a  forfeiture  of 
all  Scott^s  rights  under  said  contract,  and  a  perpetual  in- 
junction to  prevent  him  from  exercising  any  of  such  rights 
in  the  future.  Upon  these  facts  the  court  held  that  the  con- 
tract provision  whereby  Scott  agreed  that  he  would  not  man- 
ufacture any  band  fastener  other  than  th^t  covered  by  the 
field  of  invention  described  in  the  patent  of  1888  was  con- 
trary to  public  policy  and  void,  and  held,  also,  that  defend- 
ant, Scott^  had  no  right,  under  the  agreement  in  question,  to 
manufacture  the  so-called  "  Tecktonius  lug,"  or  to  mark  the 
same  with'  his  own  name,  and  that  the  plaintiff  was  entitled 
to  judgment  enjoining  the  defendant  from  representing  to 
the  trade  that  he  had  such  right,  or  that  he  had  a  right  to 
mark  such  lug  with  his  own  name.  Judgment  being  en- 
tered in  accordance  with  these  findings,  the  plaintiff  ap- 
pealed from  that  part  of  the  judgment  which  holds  that 
ScotPs  agreement  not  to  manufacture  any  other  band  fas- 
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tener  is  void,  as  against  public  policy,  and  the  defendant 
appealed  from  the  remainder  of  the  judgment. 

For  the  plaintiff  there  were  briefs  by  Kearney  <&  Thotnjh 
son  J  attorneys,  and  S.  O.  Underwood^  of  counsel,  and  oral 
argument  by  Mr,  U^iderwood  and  Mr,  T.  M.  Kearny.  They 
contended,  inter  alia^  that  the  contract  was  not  void  as 
against  public  policy.  Oregon  S.  iT.  Co,  v,  Winsor^  20  Wall. 
64r-67;  Alger  v.  Thacher^  19  Pick.  51;  Jones  v.  Zees,  1  H.  & 
N.  189 ;  Billings  v.  Ames^  32  Mo.  265 ;  Vickery  v.  Welch,  19 
Pick.  523 ;  Zeathe?*  C.  Co,  v,  Zorsont,  L.  R.  9  Eq.  345 ;  Green- 
hood,  Public  Policy,  696;  Jarvis  v.  Peck,  10  Paige,  118; 
Alcock  V,  OUberton^  5  Duer,  76;  JSfordenfdt  v,  Maxim-Nor- 
denfeU  G,  <&  A,  Co,  [1894]  App.  Cas.  535-575;  S.  C.  6  Eng. 
Rul.  Cas.  413.  Defendant  should  not  be  permitted  to  affirm 
the  contract  and  at  the  same  time  question  its  binding  force 
and  validity.  Ilunt  v.  Turner,  9  Tex.  385;  S,  C  60  Am. 
Dec.  167;  MancJiester  <&  L,  R,  Co,  v.  Concord  R,  Co,  9  L.  R. 
A.  689 ;  National  W,  P.  Co,  v,  Hobls,  90  Hun,  288 ;  Flint  v, 
Johnson,  59  Vt.  190.  The  contract  cannot  be  properly  con- 
strued as  unlimited  in  point  of  time  or  as  to  the  territory  to 
which  it  applies.  Curtis  v,  Gokey,  68  N.  Y.  300;  Hubbard  v. 
Miller,  27  Mich.  15 ;  Dethlefs  v.  Tamseti,  7  Daly,  354;  Board- 
man  V,  Wheeler,  27  Hun,  616;  Ileichew  v-  Hamilton,  3  G. 
Greene,  596.  The  defendant  secured  no  right  under  the  con- 
tract to  make  the  "  Tecktonius  lug."  Woodworth  v.  Rogers, 
3  Woodb.  &  M.  135;  Pitts  v,  Wemple,  6  McLean,  558;  Whip- 
2)1  e  V.  Baldwin  Mfg,  Co,  4  Fish.  Pat.  Cas.  29;  Blaks  v,  Rob- 
ertson, 94  U.  S.  728;  Star  S,  C.  Co,  v,  Crossman,  4  Cliff.  568; 
Bachelder  v,  Moulton,  11  Blachf.  304;  Hartz  v.  Cleveland  B, 
Co,  95  Fed.  Rep.  681;  JVilson  v,  Morse,  52  Wis.  240,  253; 
Slgerson  v,  Cushing,  14  Wis.  527;  Flint  v,  Johnson,  59  Vt 
190;  Montpelier  <j6  W,  R,  R,  Co,  v.  Langdon,  45  Vt.  137; 
Hicks  V,  Craia,  17  Vt.  455. 

For  the  defendant  there  was  a  brief  by  Winkler,  Flanders, 
Slniith,  Bottnm  cfe  Vilas,  and  oral  argument  by  F,  H,  Rem- 
ington and  E,  H,  Bottum, 
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WmsLOw,  J,  1.  We  entirely  agree  with  that  part  of  the 
jadgment  of  the  trial  court  which  holds  that  the  contract 
provision  by  which  Scott  agreed  that  he  would  not,  during 
the  life  of  the  agreement,  engage  in  the  manufacture  of  any 
band-fastening  device  other  than  that  covered  by  the  field 
of  invention  described  in  the  ScoU  patent  is  void,  as  against 
public  policy.  It  is  well  settled  that  such  contracts  are 
void  unless  limited,  as  to  time,  space,  and  extent  of  trade, 
to  what  is  reasonable  under  the  circumstances  of  the  case, 
because  they  tend  to  deprive  the  public  of  the  services  of 
persons  in  those  capacities  in  which  they  are  most  useful, 
and  also  te^d  to  expose  the  public  to  the  evils  of  monopoly. 
Richards  t?.  Am.  D.  cfe  S,  Co.  87  Wis.  603.  The  restric- 
tion in  the  present  case  is  an  unlimited  one  as  to  space,  and 
covers  all  states  and  countries.  Berlin  M,  Works  v.  Perry ^ 
71  Wis.  495.  Even  in  cases  where  an  established  business 
is  sold,  and  the  vendor  agrees  not  to  engage  in  such  busi- 
ness in  the  future,  such  agreement  is  only  valid  if  confined 
to  such  limited  time,  and  within  such  limited  territory^  as  is 
reasonably  necessary  to  protect  the  purchaser  in  the  full 
enjoyment  of  the  benefits  of  his  purchase.  Palmar  v.  Toms^ 
96  Wis.  867.  In  no  view  that  we  have  been  able  to  take  of 
the  case  does  the  agreement  before  us,  being  unlimited  as 
to  territory,  seem  to  be  reasonable.  Oamewdl  F,  A.  T.  Co, 
V.  Orcme,  160  Mass.  50;  S.  (7.  22  L.  R  A.  673. 

2.  We  are  unable,  however,  to  agree  with  the  conclusion 
of  the  trial  court  to  the  effect  that  Scott  violated  his  agree- 
ment or  invaded  any  right  of  TecktoniiiSy  by  manufacturing 
the  band  fastener  which  forms  the  subject  of  this  action. 
Scott  sold  his  patent  of  1888  to  TecJctonius^  but  took  back  a 
contract  giving  him  a  right  to  manufacture  and  sell  the  in- 
vention described  in  it  from  a  single  shop  in  Racine.  He 
then  proceeded  to  manufacture  a  band  fastener  identical  in 
shape,  construction,  and  principle  with  the  band  fastener 

which  Tecktonius  had  previously  manufactured,  and  which 
Vol.110— 29 
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had  been  the  subject  of  the  previous  litigation  in  the  United 
States  court.  The  result  of  this  litigation  is,  of  coarse,  bind- 
ing and  conclusiye  upon  both  parties.  In  that  litigation  it 
was  decided  that  the  band  fastener  in  question,  which  was 
then  being  made  by  TecktoniuSy  was  an  infringement  upon 
JSooU^a  patent.  This  might  be  so  held  without  necessarily 
determining  that  Scott  could  manufacture  it  under  his  pat- 
ent. Thus,  if  the  Scott  patent  simply  covered  the  grip  feat- 
ure, and  the  Techtoniua  device  embodied  this  in  combination 
with  some  other  new  and  patentable  feature,  it  might,  per- 
haps, be  that  a  simple  judgment  of  infringement  should  be 
construed  as  deciding  only  that  Tecktonitis  infringed  by  in- 
corporating the  ^^grip"  feature,  and  that  hence  the  judg- 
ment was  not  a  decision  that  Scott  could  manufacture  the 
Techtoniua  device  under  his  patent.  But  the  judgment  must 
be  construed  in  the  light  of  the  written  opinion  of  the  judge. 

It  is  a  well-settled  principle  of  patent  law  that,  where  a 
valid  patent  has  been  obtained,  any  improved  machine 
which  performs  the  same  functions  by  equivalent  means  is 
an  infringement.  Hall,  Patent  Infringement,  §§  162-186. 
Also,  that  where  an  investigation  of  the  state  of  the  art 
shows  that  a  given  patented  invention  is  of  a  primary  char- 
acter, and  the  patentee  is  a  pioneer  in  the  field,  a  larger 
latitude  is  given  to  the  doctrine  of  equivalents  than  if  the 
art  has  been  well  explored,  and  a  change  of  fbrm  or  combi- 
nation only  is  involved.     Id.  §§  155,  156,  199,  201. 

While,  as  an  original  proposition,  it  must  be  doubted 
whether  the  Techtonius  device  was  an  equivalent  of  the  de- 
vice named  in  the  Scott  patent,  still,  if  Judge  Seaman  so 
decided,  it  is  conclusive  on  the  parties  here.  Did  he  so  de- 
cide ? 

Perusal  of  the  opinion  shows  that  he  first  considered  the 
state  of  the  art,  and  concluded  that  Scott  was  a  pioneer  in 
the  art;  that  his  invention  was  a  distinct  advance,  entitled 
to  fair,  if  not  liberal,  construction.    Having  so  held^  he 
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farther  held  that,  though  the  claims  of  the  patent  were  not 
stated  with  clearness  and  breadth,  still  that  '*  a  plain  equvva- 
lentj  performing  the  same  function  in  the  combination,  is 
covered  by  the  patent.  So  construed,  it  is  clear  that  the 
drfendanta  device  is  a  mere  colorable  deviation."  Here  he 
evidently  referred  to  the  whole  Tecktonivs  device.  He 
calls  it  a  ^^mere  colorable  deviation,"  which  is  a  smaller 
and  more  restricted  term  than  an  equivalent;  the  term 
equivalent  being  evidently  used  by  him  in  its  technical  pat- 
ent law  sense.  It  seems  certain  that  he  held  the  Tecktonivs 
device  to  be  an  equivalent.  This  construction  of  Judge 
Seaman's  judgment  really  ends  the  case  upon  this  branch. 
The  defendant,  Scott^  has  an  unquestioned  right,  under  his 
contract,  to  manufacture  the  device  that  was  covered  and 
described  by  the  patent  of  1888;  and,  if  he  has  the  right  to 
manufacture  that  device,  he  has  the  right  to  manufacture  its 
legal  equivalent,  because  that,  also,  is  covered  by  the  patent. 
By  the  Court — That  part  of  the  judgment  appealed  from 
by  the  plaintiff  is  affirmed,  and  that  part  of  the  judgment 
appealed  from  by  the  defendant  is  reversed,  with  costs,  and 
the  action  is  remanded  with  directions  to  render  judgment 
for  the  defendant  in  accordance  with  this  opinion. 

• 

Cassodat,  C.  J.  By  dissenting  in  this  case,  I  do  not  wish 
to  have  it  understood  that  I  claim  that  the  decree  of  the 
federal  court  is  not  binding  on  this  court.  On  the  contrary, 
I  have  no  doubt  but  that  that  decree,  as  to  the  questions 
covered  by  it,  is  conclusive  upon  the  parties  to  this  action. 
In  fact,  I  so  suggested  on  the  argument,  and  have  no  reason 
to  change  my  mind.  But,  in  my  judgment,  that  decree 
does  not  cover  the  question  involved  in  this  action.  That 
action  was  commenced  by  Mr,  Scott  in  the  federal  court 
January  28,  1898.  It  was  an  ordinary  bill  in  equity  to 
restrain  Tecktonivs  from  manufacturing  and  selling  the 
Tecktonius  lug,"  so  called,  on  the  ground  that  it  was  an 
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infringement  of  the  patent  issued  to  Scott  October  16, 1888, 
and  numbered  391,340.  Tecktonivs  answered  by  way  of 
denying  such  infringement,  and  also  by  way  of  alleging 
that  such  patent  so  issued  to  Scott  was  invalid  on  the  ground 
that  he  was  not  the  original  and  first  inventor  of  the  device 
therein  described,  but  that  the  same  was  covered  by  one  or 
more  of  the  prior  patents  therein  alleged.  The  issues  so 
joined  were  tried  in  the  federal  court,  and  an  interlocutory 
decree  entered  therein  July  24,  1899,  wherein  it  was  ad- 
judged, in  effect,  that  the  patent  so  issued  to  Scott  October 
16,  1888,  was  valid;  that  the  manufacture  and  sale  of  the 
"  Tecktonius  lug  "  by  Techtoniua  was  an  infringement  of  that 
patent;  that  Scott  was  entitled  to  recover  the  gains  and 
profits  which  Tecktonius  had  made  or  received  by  reason  of 
such  infringement;  and  the  cause  was  referred  to  ascertain 
the  amount,  and  Tecktonius  enjoined  from  further  infringing 
such  patent.  In  making  such  decree,  the  learned  judge  of 
the  Eastern  distribt  expressly  stated,  in  effect,  that  such  in- 
fringement  was  the  only  issue  which  required  serious  con- 
sideration; that  by  a  narrow  construction  of  the  ^Sb^f^  patent 
there  would  be  no  infringement,  but  that  by  a  broad  oon- 
*  struction  of  that  patent,  as  he  felt  bound  to  give  it,  there 
was  an  infringement.  The  validity  of  the  patent  issued  to 
Tecktonius  March  20, 1894  (being  No.  616,690),  was  not  in- 
volved in  that  litigation.  True,  the  answer  of  Te<iktonius 
in  that  action  alleged  ^^  that  all  band  fasteners  made  and 
sold  by  him  were  constructed  under  letters  patent  of  the 
United  States,  and  lawfully  granted  to  him,"  but  that  was 
alleged  solely  by  way  of  defense  against  the  charge  of  in- 
fringement. In  other  words,  there  was  no  cross  bill  to  de- 
termine the  validity  of  the  patent  so  issued  to  Tecktonius, 
The  '* Tecktonius  lug"  being  an  infringement  of  the  Scott  pat- 
ent, as  held  by  the  federal  court,  the  fact  that  TeokUmiu:ii 
obtained  a  patent  on  such  lug  nearly  six  years  after  tho 
patent  was  so  issued  to  Scott  was  no  defense  to  the  charge 
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of  such  infringement,  even  though  it  was  a  valid  patent. 
Accordingly,  Jadge  Seaman  stated  in  his  opinion  that  'Hhe 
patents  issued  to  the  defendant  [Tecktoniits]^  and  appearing 
in  the  record,  are  not  referred  to  in  the  argument  on  behalf 
of  the  defendant  [Tecktonius]^  and  I  do  not  rega/rd  them  as 
materuHP  Thus  it  appears  that  the  decree  was  made  in 
the  infringement  suit  without  regard  to  the  question  whether 
the  patent  so  issued  to  TecktoniuB  March  20, 1894,  was  valid 
or  invalid.  In  other  words,  the  federal  court  did  not  pass 
apon,  nor  attempt  to  pass  upon,  the  validity  of  that  patent. 
Such  validity  was  not  involved  in  that  action,  and,  of  course, 
could  not  legitimately  be  determined  in  that  action.  After 
the  entry  of  that  decree,  and  after  Tecktoniua  had  appealed 
therefrom,  and  on  August  2, 1899,  the  parties  settled  the 
litigation  and  all  matters  in  controversy  between  them.  In 
such  settlement  Scott  sold  and  assigned  his  patent  to  Teck- 
toniua^ and  the  latter  paid  him  therefor  $3,000,  and  gave 
back  to  him  a  shop  right  of  what  was  so  covered  by  the 
patent  so  issued  to  Scott  October  16, 1888,  as  appears  in  the 
agreement  copied  into  the  opinion  filed  by  ray  brother  Win- 
slow.  That  agreement,  as  I  understand,  is  construed  by  all 
the  members  of  this  court  as  only  covering  such  shop  right 
as  Scott  previously  held  under  his  patent.  In  other  words, 
by  that  agreement  Techtomua  parted  with  no  property  or 
rights  of  property  which  he.  possessed,  if  any,  under  his 
patent  prior  to  his  purchase  of  the  Scott  patent,  and  Scott 
obtained  no  property  or  property  rights  thereby  which 
were  not  covered  by  his  patent  so  assigned  to  TecktoniiM. 
Scott  thereupon  continued  to  manufacture  and  sell  the  device 
described  in  the  patent  so  issued  to  him  October  16,  1888, 
until  in  December,  1899,  and  then,  for  the  first  time,  com- 
menced to  manufacture  and  sell  the  device  described  in  the 
patent  so  issued  to  Tecktonius  March  20,  1894.  January  5, 
1900,  Tecktonius  commenced  this  action  to  restrain  Scott 
from  such  manufacture  and  sale  of  the  device  so  described 
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in  his  patent,  on  the  ground  that  he  had  no  right  to  the 
same  under  such  agreement,  and  also  to  cancel  and  set  aside 
so  much  of  that  agreement  as  secured  to  ScoU  such  shop 
right.  The  question  recurs  whether  the  patent  so  issued  to 
Tecktonins  is  a  valid,  subsisting  patent;  and,  if  so,  then 
were  the  property  and  rights  of  property  thereby  acquired 
by  Tecktoniua  determined  and  extinguished  by  the  decree 
in  the  federal  court?  As  indicated,  the  validity  of  the  pat- 
ent so  issued  to  Tecktonins  was  not  involved  in  or  questioned 
in  the  infringement  suit,  otherwise  than  tbat  the  device 
therein  described  was  held  to  be  an  infringement  of  the 
/Sbo^  patent;  nor  is  it  otherwise  questioned  in  this  action. 
The  granting  of  "  a  patent  is  prirtw, facie  evidence  that  the 
patentee  was  the  first  inventor,  and  casts  upon  him  who  de- 
nies it  the  burden  of  sustaining  his  denial  by  proof."  Smith 
V.  Goodyear  D.  V.  Co,  93  U.  S.  486 ;  LehTiheuter  v,  HoUhauSy 
105  U.  S.  94;  Morgan  v.  Daniels,  153  U.  S.  120,  123.  The 
fact  that,  a  short  time  after  making  the  agreement  men- 
tioned, Scott  commenced  the  manufacture  and  sale  of  the 
device  described  in  the  patent  so  issued  to  TecktoniuSy  is 
evidence  to  be  considered  in  determining  the  validity  of 
that  patent.  Smith  v.  Goodyear  D.  V.  Co.  93  U.  S.  495, 496 ; 
McGowan  v.  N.  Y.  B.  dk  P.  Co.  141  U.  S.  332,  343;  Barbed 
Wire  Patent,  143  U.  S.  285. 

"  Two  machines  or  devices  are  substantially  identical  when 
they  perform  substantially  the  same  thin^  in  substantially 
the  same  way  to  obtain  the  same  result;  and  they  differ  from 
each  other,  in  the  sense  of  the  patent  law,  when  they  per- 
form different  functions,  or  in  a  different  way,  or  produce 
substantially  different  results."  Cantrellv.  Waliick,  117  U.  S. 
689. 

In  that  case  it  was  also  held  that: 

''  Two  patents  may  be  valid  when  the  second  invention  is 
an  improvement  on  the  first,  and,  if  the  second  includes  the 
first,  neither  patentee  can  lawfully  use  the  invention  of  the 
other  without  his  consent;  but  a  stranger  sued  for  infring- 
ing the  second  patent  cannot  defend  by  setting  up  the  exist- 
ence of  the  first  patent." 
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So  it  has  been  held  that: 

"  The  inventor  of  an  improvement  has  a  right  to  his  own 
improvement.  The  original  inventor  cannot  nse  the  im- 
provement because  it  is  ingrafted  upon  his  invention."  Whip- 
ple V.  Baldwin  Mfg,  Co.  4  Fish.  Pat.  Cas.  29. 

That  the  **  Tecktonius  lug "  was  a  patentable  device,  not- 
withstanding the  prior  patent  so  issued  to  Scott^  is  manifest,  in 
the  broad  difference  in  the  claims  of  the  respective  patents; 
for  it  is  a  well-established  rule  of  patent  law  that,  "  where  a 
speoifio  device  or  combination  is  claimed,  the  nonclaim  of 
other  devices  or  combinations  apparent  on  the  face  of  the 
specification  is,  in  law,  so  far  as  the  patentee  is  concerned,  a 
dedication  of  them  to  the  public,  and  will  so  be  enforced,  un- 
less he  with  all  due  diligence  surrenders  his  patent  for  reissue, 
and  proves  that  his  omission  to  claim  them  arose  wholly 
from  inadvertence,  accident,  or  mistake."  MiUer  v.  Brass 
Co.  104  U.  S.  350;  Malm  v.  Harwood,  112  U.  S.  354, 362,  863. 

The  claims  for  the  Scott  patent  are: 

"Having  thus  described  my  invention,  what  I  claim  as 
new,  and  desire  to  secure  by  letters  patent,  is:  (1)  The 
herein  described  clamp  for  uniting  the  ends  of  hoops  or 
bands,  or  tightening  the  same,  consisting  of  a  pair  of  heads 
recessed  and  apertured  as  set  forth,  and  provided  with  cross- 
bars, grips  loosely  mounted  therein,  and  a  rod  extending 
through  one  head  into  and  through  the  opposite  head,  hav- 
ing screw-threaded  ends,  with  nuts  thereon,  substantially  as 
described.  (2)  The  herein  described  clamp  for  uniting  the 
ends  of  hoops  or  bands,  or  tightening  the  same,  consisting 
of  a  pair  of  heads  enlarged  at  one  end  and  reduced  at  the 
other,  having  apertures  and  recesses  therein,  and  crossbars, 
as  set  forth,  the  grips  loosely  and  removably  mounted  in 
said  heads,  and  having  enlarged  outer  ends  and  inner  con- 
cave downwardly  projecting  ends,  with  a  smooth-bored  aper- 
ture passing  there  through,  and  the  threaded  rod  or  bolt 
passing  through  said  head  and  nuts,  substantially  as  de- 
scribed." 

The  claim  for  the  patent  issued  to  Tecktonius  \%\ 

"  Having  thus  described  my  invention,  what  I  claim  as 
new,  and  desire  to  secure  by  letters  patent,  is:  The  oombi- 
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nation  with  a  band  of  a  pair  of  hollow,  tapered  metallic 
castings,  having  flat  base  plates,  adapted  to  receive  the  ends 
of  the  said  band,  tapered  longitvdincMu  verf  orated  danw- 
ing  wedges^  whose  upper  portions  coinoioe  in  shape  with  the 
under  surface  of  the  tapered  under  wall  of  said  castings, 
and  having  tapered  undersides  formed  with  series  of  trans- 
verse corrugations,  and  a  coupling  bolt  passing  throuffh  and 
connecting  the  said  clamping  wedges,  and  provided  with 
suitable  tightening  nuts." 

To  my  mind  it  is  very  clear  that  the  evidence  sustains  the 
findings  of  the  trial  court  to  the  effect  that  Scott  violated 
his  contract  with  Tecktonius^  and  in  December,  1899,  and 
since,  wrongfully  manufactured  and  sold  the  device  de- 
scribed in  and  covered  by  the  patent  so  issued  to  Tecktonimj 
and  hence  should  be  held  liable  in  this  action. 

DoDOB,  J.  I  concur  in  the  foregoing  dissenting  opinion 
of  the  chief  justice. 


WiLLiAMB,  Appellant,  vs.  Thb  J.  G.  Waonke  Oompaitt,  Ee- 

fiio    16591  spondent. 

no  456 

115  »336  April  SO —May  2U  ^902* 
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Master  and  uroafU:  Personal  injuries:  Easposed  machinerif:  Anump- 

tion  of  risk. 

L  Plaintiff,  thirty-six  years  of  age,  a  competent  machinist  of  fifteen 
years'  experience,  was  injured  by  reason  of  the  exposed  condition 
of  certain  gears  on  a  machine  which  he  had  operated  for  eight 
montha  He  testified  that  he  knew  the  machine  and  its  several 
parts  thoroughly,  and  that  the  revolving  gears  were  in  plain  view 
at  aU  times.  Held,  that  he  assumed  the  risks  resulting  from  the 
uncovered  gears.  Nadau  v.  White  River  L,  Co,  76  V^i&  120,  and 
Darcey  v.  Farmemf  Im  Co.  9J  Wia  245;  &  C.  08  Wi&  573,  distin- 
guished. 

(9l  Wliether,  under  sea  1686/,  Stats.  1898,  defendant  was  negligent  in 
not  covering  the  gearing,  not  decided.] 
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Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  0.  Ludwio,  Judge.    Affirmed. 

This  is  an  action  to  recover  for  personal  injuries.  The 
evidence  shows  that  the  defendant  is  a  corporation  manu- 
facturing bridges  and  structural  iron  work  at  Milwaukee; 
that  in  April,  1897,  the  plaintiff,  who  was  then  a  man  nearly 
thirty-six  years  of  age,  commenced  to  work  for  the  defend- 
ant in  its  shop  at  Milwaukee,  and  continued  so  to  work  until 
January  31,  1898,  when  the  accident  happened  of  which  he 
complains;  that  for  five  or  six  weeks  he  worked  as  helper 
about  the  shop,  and  was  then  put  in  charge  of  a  Bryant 
metal-sawing  machine  which  he  operated  up  to  the  time  of 
th^  accident;  that  this  machine  was  a  machine  used  to  cut 
iron  and  steel  beams  according  to  marks  previously  made 
upon  them;  that  it  was  driven  by  an  electric  motor  which 
was  placed  in  a  covered  box  at  one  end  of  the  machine;  that 
the  machine  itself  was  about  ten  feet  in  length,  exclusive 
of  the  motor  box,  two  and  one-half  feet  in  width,  and  two 
feet  in  height  from  the  floor  on  which  it  rested ;  that  the 
motor  box  was  twenty-three  inches  high,  two  f eeit  wide,  and 
twenty-eight  inches  long,  and  that  between  the  machine  and 
the  motor  box  there  were  four  geared  cogwheels,  running 
in  mesh,  which  served  to  reduce  the  speed  of  the  machine 
and  give  it  strength,  the  wheels  being  in  two  pairs,  each 
consisting  of  a  large  and  a  small  wheel;  that  the  distance 
between  the  cogwheel  nearest  the  electric  motor  at  its  low- 
est point  and  the  bed  of  the  machine  is  about  three  inches; 
that  the  wheels  all  revolved  vertically,  and  turned  from  the 
inside  upward,  and  were  not  covered  in  any  way;  that  the 
machine  itself  rested  on  a  bed  of  planks  about  twelve  feet 
long,  forming  a  sort  of  platform,  which  was  above  the  floor 
of  the  shop  about  four  or  five  inches,  under  the  body  of  the 
machine,  and  about  two  inches  under  the  motor  box  and 
the  gears,  which  platform  extended  out  upon  the  east  side 
of  the  machine  far  enough  to  make  a  passageway  over  which 
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the  plaintiff  and  many  of  the  defendant's  other  employees 
passed  many  times  daily ;  that  the  plaintiff's  duties  upon 
this  machine  were  to  cut  steel  beams  according  to  marks 
previously  made,  said  beams  being  placed  on  a  movable 
table  at  the  south  end  of  the  machine  in  front  of  the  saw, 
also  to  keep  the  machine  clean  and  in  order,  and  oil  the 
same,  and  to  turn  the  electric  power  on  or  off  from  the  motor 
as  required ;  that  on  the  day  of  the  accident  the  plaintiff  was 
cutting  a  channel  sixteen  or  seventeen  inches  in  width, 
which  had  been  placed  in  position  on  th.e  movable  table  and 
clamped  down;  that  he  turned  on  the  power,  and,  standing 
on  the  west  side  of  the  machine,  watched  the  cutting  for 
about  fifteen  minutes,  and  then  turned  and  walked  arcund 
the  north  end  of  the  machine,  where  the  motor  box  was, 
and  to  the  east  side  of  the  machine,  where,  standing  upon 
the  platform,  he  watched  its  operation  for  about  five  min- 
utes ;  that  he  then  turned  back,  and  noticing  a  spot  upon  the 
motor  box,  he  stopped  to  wipe  it  off  with  some  waste  which 
he  had  in  his  hand,  when,  as  he  testifies,  the  motor  box 
moved  slightly,  and  "  I  must  have  slipped  on  that  corner 
•here,  and  I  fell  right  over  "  (apparently  meaning  the  corner 
of  the  plank  platform  under  the  machine);  that  he  fell 
lengthwise  along  the  east  side  of  the  machine,  and  that  in 
some  way  his  right  arm  was  drawn  into  the  gear  of  the 
wheel  nearest  the  motor  box,  probably  by  the  sleeve  of  his 
sweater  catching  on  the  cog,  and  his  right  hand  was  thus 
drawn  into  the  gears  and  practically  cut  off.  The  plaintiff 
testified  that  he  had  never  been  cautioned  as  to  the  danger 
about  those  gears.  There  was  also  evidence  to  the  effect 
that  gearing  of  this  kind  could  be  covered  wit^hout  impair- 
ing its  usefulness,  and  that  such  gearing  upon  similar  ma- 
chines was  covered  in  some  other  establishments  in  Milwau- 
kee. It  appeared  by  the  plaintiff's  own  evidence  that  he 
learned  the  blacksmith  trade  in  Germany;  that  when  he  was 
twenty  years  of  age  he  came  to  this  country,  and  worked 
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in  various  mines,  yards,  and  shops,  doing  all  sorts  of  help- 
ing, blacksmithing,  and  common  labor;  that  he  worked  in 
railroad  shops  at  Chicago,  Bloomington,  and  Milwaukee,  also 
at  a  number  of  private  machine  shops  in  Milwaukee,  in  all 
of  which  machinery  was  employed;  that  when  he  went  to 
work  for  the  defendant  he  told  the  foreman  that  he  was 
bandy  in  a  blacksmith  shop  or  in  a  machine  shop,  and  that 
the  foreman  put  him  at  work  helping,  fitting  bridges  to- 
gether, etc.,  for  five  or  six  weeks,  when  the  foreman  took 
him  to  this  machine,  and  showed  him  how  to  operate  it,  and 
from  that  time  until  he  was  injured  he  worked  on  this  ma- 
chine about  half  of  the  time,  and  the  rest  of  the  time  when  the 
machine  was  not  running,  at  helping  around  the  shop;  that 
he  saw  the  gears  in  question  as  many  as  fifty  or  sixty  timesi 
a  day;  and  that  the  machine  was  not  changed  any  from 
what  it  was  when  he  first  went  to  work.  At  the  close  of 
the  plaintiff's  evidence  a  verdict  for  the  defendant  was  di- 
rected, and  the  plaintiff  appeals  from  judgment  thereon. 

For  the  appellant  there  was  a  brief  by  G*  Connor ^  Ham- 
md  (&  SchniitZj  and  oral  argument  by  A.  J.  Schmitz. 

For  the  respondent  there  was  a  brief  by  Van  Dyke  &  Van 
Dyke  <&  Carter^  and  oral  argument  by  W,  E,  Carter. 

WiNSLow,  J.  It  may  be  conceded,  for  the  purposes  of  this 
case,  that  the  defendant  was  negligent  in  not  covering  the 
gearing  in  which  the  plaintiff's  hand  was  crushed  (Stats. 
1898,  §  1636/),  although  this  point  admits  of  grave  doubt 
and  is  not  decided.  Even  if  such  a  concession  be  made, 
however,  it  must  be  held,  on  the  undisputed  facts,  that  the 
plaintiff  assumed  the  risks,  whatever  they  were,  resulting 
from  the  uncovered  gears.  He  was  a  man  of  more  than 
thirty-six  years  of  age,  who  since  his  boyhood  had  worked 
in  and  about  shops  full  of  machinery.  In  his  own  words,  he 
was  "  handy  in  a  machine  shop  and  all  around."  He  had 
operated  this  very  machine  for  at  least  eight  months,  and 
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knew  every  part  of  it  thoroughly.  The  revolving  gears  were 
before  his  eyes  almost  constantly,  and  it  woald  be  idle  to  say 
that  he  did  not  know  and  appreciate  the  dangers  which 
larked  aboat  them  as  well  as  anybody  could  know  them.  If 
there  was  danger  of  falling  into  them  or  under  them,  or  of 
catching  his  clothing  in  them,  none  could  know  it  better 
than  he.  He  was  not  a  thoughtless  and  immature  boy,  but 
a  man  possessed  of  all  his  faculties,  and  with  at  least  fifteen 
years  of  experience  in  and  about  machine  shops.  To  say  that 
he  could  not  know  or  appreciate  the  dangers,  and  that  his 
employers  could  appreciate  them,  is  little  less  than  absurd. 
The  cases  of  Nadau  v.  White  River  Z.  Co,  76  Wis.  120;  and 
Darcey  v,  Farmera'  Z.  Co.  87  Wis.  246 ;  S.  C.  98  Wis.  673,  are 
confidently  relied  upon  to  justify  the  submission  of  the  pres- 
ent case  to  the  jury.  Examination  of  those  cases,  however, 
shows  that  they  are  materially  different  from  the  present 
case.  In  both  of  those  cases  the  dangerous  appliances  which 
inflicted  the  injuries  were  not  connected  with  the  machines 
about  which  the  plaintiffs  were  working,  and  were  wholly 
or  partially  concealed  from  view  while  the  plaintiffs  were 
engaged  in  their  ordinary  duties.  Whatever  may  be  said  as 
to  the  principles  upon  which  those  cases  were  decided,  they 
do  not  go  far  enough  to  justify  a  recovery  in  the  present 
case,  where  the  injury  resulted  from  an  appliance  which 
was  a  part  of  the  machine  where  the  plaintiff  had  worked 
for  months,  and  which  was  in  plain  view  at  all  times. 
By  the  Court —  Judgment  affirmed. 
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PowALSKB,  by  gaardian  ad  Utem,  Appellant,  vs.  Cbbam  Citt 

Bbioe  Company,  Respondent. 

AprU  SO^May  XI,  1901. 

Master  and  Bervant:  Penonal  injuries:  Ungttarded  machinery:  Stat^ 

utea:  NoTisuit 

1  Sea  163((;,  Stata  1898  (providing,  among  other  things,  that  the  owner 
or  manager  of  every  place  where  persons  are  employed  to  perform 
labor  shall  securely  guard  or  fence  all  shafting  which  is  so  located 
as  to  be  dangerous  to  employees  in  the  discharge  of  their  duty), 
plainly  contemplates  that  the  persons  mentioned  shall  exercise 
ordinary  judgment  in  determining  whether  machinery  should  be 
guarded,  and  that,  in  such  exercise,  they  shall  bring  to  bear  upon 
the  subject  ordinary  prudence  under  the  circumstances  of  each 
particular  case. 

2l  Where  shafting  is  so  located  that  an  employee  must  necessarily  go 
out  of  his  ordinary  course,  or  any  course  which  he  might  reason- 
ably be  expected  to  take,  in  order  to  reach  it^  ordinary  care  and 
prudence  on  the  part  of  the  master  does  not  require  it  to  be  guarded. 

8L  The  question  whether  a  shaft  is  dangerous  in  an  imguarded  condi- 
tion, within  the  meaning  of  sea  168^',  is  not  to  be  determined  or 
necessarily  influenced  by  the  mere  fact  that  an  employee  was  in- 
jured thereby. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Osben  T.  Williams,  Judge.    Affirmed. 

At  the  time  of  and  for  a  considerable  period  before  the 
occurrence  complained  of,  defendant  was  a  manufacturer  of 
brick  and  plaintiff  was  one  of  its  employees.  A  part  of  the 
brickmaking  plant  consisted  of  a  building,  in  which  was  lo- 
cated, near  the  north  end,  a  machine  called  a  "  crusher," 
through  which  the  clay  was  put  before  being  made  up  into 
brick.  The  clay  was  conveyed  to  the  crusher  in  this  way: 
In  the  north  end  of  the  building  was  an  opening  five  feet 
square,  the  lower  side  of  which  was  at  the  surface  of  the 
ground.  The  clay  bank  was  about  200  feet  north  of  such 
opening,  and  a  roadway  led  from  one  to  the  other.    Two 
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one-horse  dump  carts  were  used,  attended  by  a  boy.  There 
was  a  horse  for  each  cart.  The  boy  would  locate  one  of 
the  carts  at  the  clay  bank,  and  when  it  was  loaded  drive  it 
to  the  opening,  there  discharge  the  load,  and  then  return 
to  the  clay  bank,  take  the  other  horse  and  repeat  the  opera- 
tion, and  so  continue  the  work  during  the  day.  Ho  was 
required  to  be  very  active  in  order  to  keep  the  crusher  sup- 
plied with  clay.  As  he  approached  the  vicinity  of  the  open- 
ing with  his  horse  and  dump  cart,  he  would  turn  halfway 
around  and  back  the  cart  up  so  that  the  tail  end  thereof 
would  be  inside  the  opening.  He  would  then  descend  from 
the  cart  on  the  west  side  thereof,  and  release  the  cart  box 
so  as  to  admit  of  its  being  tipped  up.  He  would  then  go 
to  the  back  end  of  the  cart  and  take  out  the  tail  board  or 
receive  it  from  the  man  inside  the  building.  If  the  cart 
box  did  not  then  readily  tip  up  so  as  to  dump  the  clay  or 
permit  of  its  being  removed  from  the  box  readily  by  the 
man  inside  the  building,  the  boy  would  go  to  the  front  end 
of  the  cart  and  lift  on  the  box  sufficiently  to  tip  it  up.  The 
lower  side  of  the  wheels  of  the  cart,  when  it  was  in  position 
at  the  opening,  were  below  the  surface  of  the  ground  out- 
side the  cart  track.  On  the  west  side  of  the  cart  and  along 
the  line  where  the  boy  was  required  to  travel  in  going  to 
the  opening  to  remove  the  tail  board  or  receive  it  as  before 
indicated,  was  an  accumulation  of  small  stones  and  other 
rubbish.  Such  accumulation  was  from  one  and  one-half  to 
two  feet  deep  in  the  pathway  and  sloped  upward  to  the 
west  to  a  height  of  four  or  five  feet.  The  stones,  of  which 
the  refuse  was  mainly  composed,  had  been  picked  out  of  the 
clay  by  the  man  inside  the  building  and  thrown  through 
the  opening.  The  form  of  the  stone  pile  was  such  that 
there  was  a  tendency  of  the  stones  to  roll  down  into  the 
pathway.  The  stones  were  slippery  from  the  damp  clay, 
so  that  as  the  boy  walked  over  them  he  was  in  danger  of 
slipping  and  falling.    About  three  feet  west  of  the  opening 
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and  one  foot  above  the  level  thereof,  the  driving  shaft,  from 
which  was  belted  the  machinery  inside  the  building,  pro- 
truded through  the  end  of  the  building  about  two  feet. 
Such  shaft  was  about  two  and  one-half  inches  in  diameter. 
It  revolved  very  rapidly  when  driving  the  machinery.  It 
was  put  up  in  the  manner  indicated  for  convenience  in  re- 
pairing it  in  case  of  a  breaking  thereof,  the  idea  being  that 
the  fractured  end  could  be  cut  off  and  the  shaft  moved 
«outh  without  taking  it  out  of  its  bearings.  As  the  boy 
walked  by  the  west  wheel  of  the  cart  to  remove  or  receive 
the  tail  board  as  indicated,  the  west  side  of  his  body  ap- 
proached to  within  about  eighteen  inches  of  the  revolving 
shaft,  which  was  at  that  point  about  opposite  his  breast. 
He  had  no  occasion  to  move  nearer  to  the  shaft  than  that 
in  the  course  of  his  work,  and  no  occasion  to  use  his  hands 
in  that  direction  unless  to  save  himself  in  case  of  slipping 
on  the  stones. 

Plaintiff,  a  lad  fifteen  and  one-half  years  of  age,  was,  on 
September  19,  1897,  in  charge  of  the  delivery  carts.  He 
was  a  boy  of  moderate  intelligence,  having  attended  school 
-considerably,  though  he  was  a  dull  scholar,  and  was  a  boy 
of  considerable  experience  as  a  laborer.  Previous  to  the 
day  in  question  he  had  been  'employed  about  the  brick- 
yard in  various  capacities  suitable  for  one  of  his  age,  the  last 
being  that  of  driving  a  team  to  deliver  brick  to  customers. 
On  the  morning  of  the  day  named,  for  the  first  time,  he  was 
set  to  work  with  the  delivery  carts.  He  was  obliged  to 
leave  his  horse  occasionally,  after  placing  the  cart  in  posi- 
tion at  the  opening,  to  do  other  work.  One  of  the  horses 
was  troublesome  at  such  times,  in  that  he  would  not  stand 
quietly,  but  would  go  forward  and  otherwise  move  about. 
To  obviate  that  difficulty  plaintiff  requested  the  foreman  to 
give  him  a  rope,  and  was  thereupon  directed  to  procure  one 
that  was  on  a  shelf  just  inside  the  opening.  He  used  the 
rope  by  tying  one  end  to  the  ring  of  the  bridle  bit  and  the 
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other  to  a  stone  after  placing  his  horse  in  position  for  the 
clay  to  be  unloaded.  Daring  the  noon  hour,  to  facilitate 
the  operation  of  tying  the  horse,  plaintiff  made  a  hook  out 
of  a  piece  of  wire  and  tied  one  end  of  the  rope  to  that,  and 
took  an  old  tin  pail,  filled  it  with  stones,  tied  a  canvas  over 
the  top,  and  tied  the  other  end  of  the  rope  to  the  bail 
thereof.  Thereafter,  when  he  placed  his  horse  in  position 
for  clay  to  be  unloaded,  he  would  engage  the  hook  with  the 
ring  of  the  bridle  bit.  The  foreman  observed  the  way  plaint- 
iff was  using  the  rope.  About  four  o'clock  in  the  afternoon, 
the  man  inside  the  building  complained  that  clay  was  not 
coming  fast  enough,  whereupon  plaintiff  resolved  to  give  his 
undivided  attention  to  that  business,  which  rendered  fur- 
ther  use  of  the  rope  unnecessary.  Thereupon  he  removed 
the  rope  from  the  pail  and  proceeded  with  it,  on  the  west 
side  of  the  horse  and  cart,  to  the  opening,  for  the  purpose  of 
replacing  it  on  the  shelf  from  which  he  obtained  it.  As  he 
proceeded  he  was  engaged  in  winding  the  rope  in  a  coil 
around  his  wrist.  As  he  arrived  at  the  opening  he  caught 
the  rope  sufficiently  near  the  loose  end  to  enable  him  by  a 
single  movement  to  place  it  on  the  shelf,  at  which  instant 
he  made  an  involuntary  movement  in  some  way,  whereby 
the  end  of  the  rope  was  thrown  up  and  carried  by  the  wind, 
which  was  blowing  briskly,  west  against  the  shaft,  which 
instantly  caught  it  and  wound  it  up  so  rapidly  that  he  was 
unable  to  disengage  his  arm  therefrom.  The  result  was  that 
he  was  drawn  to  the  shaft  and  revolved  around  the  same 
and  severely  injured.  This  action  was  brought  to  recover 
compensation  for  such  injury.  The  breaches  of  duty  on  the 
part  of  defendant,  complained  of,  were  failure  to  warn 
plaintiff  of  the  danger  to  be  apprehended  from  the  shafts 
failure  to  furnish  him  with  a  suitable  rope  for  tying  the 
horse, —  the  one  furnished  him  being  frayed  at  the  end  so  as 
to  be  liable  to  be  carried  about  by  the  wind, —  and  failure  to 
box  the  end  of  the  shaft.    The  evidence  tended  to  establish, 


Wis.]  JANUAET  TEEM,  1901.  465 

Powalske  vs.  Cream  City  Brick  Co. 

or  established  without  controversy,  the  facts  detailed.  At 
the  close  of  the  evidence  the  court  granted  a  nonsuit,  and 
plaintiff  appealed. 

For  the  appellant  there  was  a  brief  signed  by  S.  K.  Cur- 
its  and  Sam^l  JSosendale,  attorneys,  and  Somi^l  Roaendalej  of 
counsel,  and  oral  argument  by  Mr.  Bosendale. 

For  the  respondent  there  was  a  brief  by  Fan  Dyke  db  Yarn, 
Dyke  cfe  Carter^  and  oral  argument  by  TT.  E.  Carter. 

Mabshaix,  J.  Though  the  complaint  charges  respondent 
with  three  distinct  breaches  of  duty,  it  is  not  claimed  that 
any  was  established  by  the  evidence  except  that  involved 
in  the  question  of  whether  the  unguarded  shaft  was  so  lo- 
cated as  to  be  dangerous  to  appellant  in  the  performance  of 
his  duty  as  one  of  the  respondent's  employees.  Sec.  1636/, 
Stats.  1898,  provides  that, "  The  owner  or  manager  of  every 
place  where  persons  are  employed  to  perform  labor  shall  se- 
curely guard  or  fence  all  •  .  .  shafting  .  .  .  which  is  so 
located  as  to  be  dangerous  to  employees  in  the  discharge  of 
their  duty."  Now,  if  it  would  not  be  reasonable  to  say,  on 
the  facts  of  this  case,  that  the  shafting  in  question  was  so 
located  that  respondent,  in  the  exercise  of  that  care  for  the 
safety  of  its  employees  which  is  contemplated  by  the  statute, 
ought  to  have  apprehended  that  it  might  probably  cause  a 
personal  injury  to  some  one  of  them,  appellant's  case  failed 
at  the  very  outset.  The  statute  does  not  require  every  shaft 
in  a  factory  to  be  guarded  or  fenced,  but  only  such  as  are 
so  located  as  to  be  dangerous  to  employees  in  the  discharge 
of  their  duties.  It  does  not  hold  the  owner  of  a  factory, 
where  machinery  of  the  kind  it  mentions  is  used,  bound  to 
anticipate  every  possible  danger  to  his  employees  that  may 
in  any  event  exist  therefrom  by  reason  of  its  being  un- 
guarded. The  statute  must  have  a  reasonable,  sensible  con- 
struction.   It  plainly  contemplates  that  persons  required  to 

comply  with  its  provisions  shall  exercise  ordinary  judgment 
Vou  110—30 
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in  determining  whether  machinery  should  be  guarded,  and 
that,  in  such  exercise,  they  shall  bring  to  bear  upon  the 
subject  ordinary  prudence  and  intelligence  under  the  cir- 
cumstances of  each  particular  case.  So,  whether  the  shaft 
in  question  was  dangerous  in  its  unguarded  condition,  within 
the  meaning  of  the  statute,  is  not  to  be  determined  or  nec- 
essarily influenced  by  the  mere  fact  that  appellant  was  in- 
jured thereby.  If  it  had  been  located  several  feet  above 
appellant^s  head  as  he  was  about  his  work,  it  would  still 
have  been  possible  for  him  to  have  been  injured  by  it  in 
many  ways  that  might  be  imagined.  The  question  is,  Would 
a  person  of  ordinary  intelligence  and  prudence,  circum- 
stanced as  defendant's  officers  or  those  having  charge  of  its 
business  were,  have  apprehended  that  the  unguarded  shaft 
might  probably  cause  a  personal  injury  to  some  employee 
while  in  the  discharge  of  his  duties?  If  not,  then  the  fail- 
ure to  guard  it  was  not  a  breach  of  duty  to  appellant ;  and 
if  the  circumstances  of  the  case  upon  which  the  conclusion 
must  turn  were,  upon  the  evidence,  so  clearly  in  favor  of 
respondent  as  not  to  reasonably  admit  of  a  finding  to  the 
contrary,  manifestly  it  was  free  from  the  charge  of  action- 
able negligence  upon  which  appellant  contends  the  case 
should  have  been  submitted  to  the  jury,  and  the  nonsuit  was 
properly  granted. 

It  is  said  that  the  question  of  whether  the  shaft  should 
have  been  guarded  was  for  the  jury.  Expressions  to  that 
effect  may  readily  be  found  in  legal  opinions,  but  the  authors 
thereof  anticipated  that  they  would  be  read  in  the  light  of 
settled  principles  of  law.  This  language  was  used  in  Guin- 
ard  V,  Knapp-Stout  <&  Co.  Company^  95  Wis.  482.  "  Whether 
the  statute  requires  such  machinery  to  be  covered  or  guarded 
depends  upon  whether  it  is  ^  so  located  as  to  be  dangerous 
to  employees  when  engaged  in  their  ordinary  duties.'  .  .  . 
That  is  a  question  of  fact  for  the  jury."  Manifestly,  the 
court  was  speaking  with  reference  to  the  evidence  in  that 
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case.  As  a  general  proposition,  such  a  question  is  to  be 
solved  in  the  same  way  as  any  other  question  of  fact.  In 
this  case,  if  the  evidence  showed  that  the  unguarded  shaft 
was  so  located  as  to  be  dangerous  to  employees  in  the 
discharge  of  their  duties,  with  such  clearness  that  reason- 
able minds  could  not  reasonably  differ  in  respect  thereto, 
it  was  for  the  court  to  solve  the  question  at  issue  as  one  of 
law,  and  the  same  is  true  if  the  unguarded  shaft  was  shown 
to  have  been  so  located  as  not  to  be  dangerous  to  employees 
while  in  the  discharge  of  their  duties,  with  such  clearness 
that  reasonable  minds  could  not  reasonably  differ  in  regard 
thereto.  It  is  the  duty  of  the  court,  where  such  a  question 
is  presented,  upon  motion  therefor,  to  decide  whether  there 
are  conflicting  reasonable  inferences  from  the  evidence  as  to 
where  the  truth  lies,  and,  upon  a  decision  in  the  affirmative, 
to  send  the  case  to  the  jury  to  decide  which  is  the  proper 
inference  to  be  drawn.  The  court  has  no  right  to  refuse  to 
judicially  determine  the  first  question  suggested,  and  no 
right  to  go  further  and  invade  the  province  of  the  jury  by 
passing  upon  the  second  question  mentioned.  Here  the 
court  decided  that  there  was  no  room  in  the  evidence  to 
reasonably  decide  but  one  way,  as  to  whether  the  statute 
required  the  shaft  to  be  guarded;  and  that  decision,  and  the 
result  of  it,  must  be  sustained  unless  we  can  say  that  it  is 
clearly  wrong.  Powell  v.  Ashlcmd  L  &  S,  Co,  98  Wis.  35; 
Dewey  v.  (7.,  M,  dk  St.  P.  P.  Co.  99  Wis.  457;  Maanum  v. 
Madison,  104  Wis.  272. 

It  seems  to  us,  the  rule  applies  to  the  facts  of  this  case,  that, 
where  a  danger  is  so  located  that  a  person  must  necessarily 
go  out  of  his  ordinary  course,  or  any  course  which  he  might 
be  reasonably  expected  to  take,  in  order  to  reach  it,  ordinary 
care  and  prudence  on  the  part  of  another,  who  is  in  duty 
bound  to  guard  him  from  personal  injury  within  the  scope 
of  the  risk  to  be  reasonably  apprehended  therefrom,  does 
not  require  it  to  be  guarded  against.    Gorr  v.  Mittlestaedt^ 
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96  Wis.  296.  That  rale  is  most  often  applied  in  highway 
cases,  but  the  principle  involved  reaches  every  case  where 
duty  on  the  part  of  one  person  to  guard  the  personal  safety 
of  another  is  restricted  to  such  dangers  as  such  other  is 
reasonably  liable  to  come  in  contact  with  in  the  ordinary 
course  of  events,  within  particular  limits.  In  Uadley  v. 
Taylor  J  L.  R.  1  0.  P.  53,  Mr.  Justice  Wilde  stated  the  rule 
as  to  highways  in  substance  thus:  Whether  a  dangerous 
place  near  a  highway  renders  it  unsafe  for  public  travel  de- 
pends upon  whether  a  person  may  be  injured  thereby  from 
an  accident  happening  on  such  highway,  or  whether  he 
must  wander  from  the  Way  to  reach  such  danger. 

Now  it  is  clear  that  appellant's  employment  did  not  bring 
him  within  the  region  of  danger  from  the  unguarded  shaft. 
The  nearest  that  any  one  could  reasonably  have  expected 
his  person,  as  he  moved  about  his  work,  would  probably 
come  to  the  shaft,  was  about  eighteen  inches,  at  which  point 
it  was  west  of  and  about  on  a  level  with  his  breast.  When 
he  was  so  located,  a  movement  directly  towards  the  shaft 
was  quite  well  guarded  against  by  the  large  pile  of  stones 
under  it,  which  sloped  from  the  pathway  along  the  west  side 
of  the  cart  upward  and  westward  to  the  height  of  some  four 
feet.  The  only  way  he  could  reach  the  shaft  was  by  step- 
ping out  of  the  path  and  up  on  the  pile  of  stones.  There 
was  no  occasion  whatever  for  him  to  do  that.  The  form  of 
the  stone  pile  and  the  character  of  the  stones  were  such  that 
to  advance  towards  the  shaft  was  a  somewhat  difScult  feat 
If  we  admit  that  the  danger  of  slipping  on  the  stones  that 
were  in  the  pathway,  and  falling,  should  be  considered,  then 
it  seems  plain  that  the  location  of  the  shaft  was  such  that 
the  danger  of  a  person,  circumstanced  as  appellant  was  about 
his  work,  reaching  the  shaft  in  that  way,  was  so  remote  as 
to  be  regarded  as  only  within  bare  possibilities, —  not  an 
event  within  reasonable  probabilities.  In  case  of  one  so  cir- 
cumstanced slipping  and  falling,  his  course  would  be  down- 
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ward,  and  if,  in  any  event,  it  were  also  sideways  towards  the 
shaft,  there  would  be  no  danger  reasonably  to  be  apprehended 
of  his  coming  in  contact  with  it.  He  would  fall  against  the 
sloping  side  of  the  stone  pile  without  reaching  the  shaft. 
.  We  are.  unable  to  imagine  any  movement  that  it  could  rea- 
sonably have  been  apprehended  appellant  might  probably 
make  in  the  course  of  the  ordinary  discharge  of  his  duty, 
that  would  bring  him  in  contact  with  the  shaft  or  within 
the  region  of  danger  therefrom.  The  connection  was  made, 
between  him  and  the  danger  which  caused  the  injury,  by 
means  of  the  rope  that  he,  in  some  way,  swung  around  so 
that  the  end  of  it  was  caught  by  the  shaft.  Just  how  that 
was  done  does  not  satisfactorily  appear.  It  does  not  even 
appear  so  that  any  one  could  say,  from  the  evidence,  with 
reasonable  certainty,  how  it  probably  occurred.  Appellant 
was  not  able  to  explain  it  with  any  reasonable  degree  of 
definiteness.  It  is  sufficient  for  the  purposes  of  this  case, 
however,  that  it  clearly  appears  from  the  evidence  that  in 
the  ordinary  course  of  events  appellant  could  not  reasonably 
have  been  expected  to  be  in  danger  of  in  any  way  coming 
in  contact  with  the  unguarded  shaft  It  necessarily  follows 
that  it  was  not  required  to  be  guarded,  and  the  nonsuit  was 
properly  granted. 
By  the  Court, —  The  judgment  is  affirmed. 
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11? — il??.  Davblaab,  Assignee,  Respondent,  vs.  Blub  Mound  Invest- 
115        "288  MENT  CoMPANT,  imp.,  Appellant. 

60LRA    413 

April  SO — May  £1, 1961, 

Eocecution:  Seal:  Amendment  nunc  pro  tuno:  Return:  Presumptions: 
Practice:  Corporations:  Insolvency:  Sequestration  proceedings:  Be- 
ceivers:  Appointment  without  notice, 

1  Under  sec.  2830»  Stats.  1898  (providing  that  the  court  may,  at  any 
stage  of  the  action,  in  furtherance  of  justice  and  upon  such  terms 
as  may  be  just,  amend  any  process,  etc)»  where  an  execution  was 
issued  out  of  the  superior  court  of  Milwaukee  county,  but  by  mis- 
take the  seal  of  the  circuit  court  for  that  county  was  affixed,  it  is 
not  error  to  permit  the  amendment  thereof  by  affixing  the  proper 
seal    Corwith  v.  State  Bariky  18  Wia  580,  followed. 

2,  In  such  case  it  is  not  error  to  allow  such  amendment  on  the  hearing 
of  a  motion  by  the  execution  debtor  to  vacate  proceedings  under 
the  writ,  where  the  objections  to  the  proceedings  attacked  covered 
other  grounds  than  the  defect  in  the  execution,  and  the  irregular* 
ity  was  not  mentioned  in  the  moving  papers.  Bonested  v.  Orvis, 
28  Wi&  506,  distinguished. 

8.  Where  on  a  judgment  against  a  corporation  and  another  the  execu- 
tion had  been  returned  unsatisfied  as  to  the  corporation,  and  the 
judgment  creditor,  acting  under  sea  3216,  Stata  1898,  procured  the 
appointment  of  a  receiver  for  the  corporation,  the  creditor  is 
strictly  within  his  legal  rights,  although  it  does  not  appear  th^t  he 
has  exhausted  his  remedies  agamst  the  other  judgment  debtor. 

4  The  fact  that  an  execution  against  a  corporation  was  returned  the 
same  day  it  was  issued,  and  sequestration  proceedings  were  imme- 
diately commenced  against  the  corporation,  does  not  warrant  the 
presumption  that  the  execution  was  returned  by  direction  of  plaint- 
iff's attomeya 

6,  Where  an  execution  against  a  corporation  has  been  returned  unsat- 
isfied, a  sequestration  action  against  the  corporation  may  be  com- 
menced at  once,  even  though  the  sixty  days  within  which  an 
execution  is  returnable  imder  sea  2970,  Stats.  1898.  have  not  ex- 
pired, there  being  no  statute  requiring  the  officer  to  keep  the  writ 
the  full  sixty  daya 

6b  In  proceedings  by  a  judgment  creditor  of  a  corporation  to  wind  up 
its  affairs,  eta,  the  petition  stated  the  facts  relating  to  the  rendi- 
tion of  the  judgment  and  the  issue  and  return  of  execution  unsat- 
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isfied;  that  the  judgment  was  unpaid;  that  the  corporation  was  in- 
debted to  yarious  persons  and  was  insolvent  and  had  equitable 
interests  which  could  not  be  reached  by  execution,  but  failed  to 
state  any  facts  to  show  that  an  emergency  existed  requiring  the 
appointment  of  a  receiver  without  notice  to  the  corporation.  Hdcl, 
that  the  plaintiff  was  not  entitled  to  the  relief  sought  except  upon 
notice,  and  that  the  order  appointing  a  receiver  without  such  no- 
tice was  improvidently  made  and  should  have  been  set  aside. 
7.  In  such  case,  on  appeal,  it  is  not  enough  that  the  facts  stated  showed 
the  plaintiff  would  have  been  entitled  to  such  appointment  on 
notice,  and  that,  after  a  review  of  the  situation,  the  trial  court  de- 
cided to  allow  the  appointment  to  stand. 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county:  J.  C.  Ludwig,  Judge.  Affirmed  m  part;  reversed 
in  part. 

On  May  19, 1900,  the  plaintiff  obtained  and  docketed  a 
judgment  in  the  superior  court  of  Milwaukee  county  against 
the  defendants  Fred.  W.  Schneck  and  the  Blice  Mound  In- 
vestment  Company  for  $6,102.55.  On  May  21, 1900,  an  exe- 
cution against  them  was  duly  issued  and  placed  in  the  hands 
of  the  sheriff  of  Milwaukee  county,  which  was  the  domicile 
of  the  defendants.  This  execution  was  sealed  with  the  seal 
of  the  circuit  court  instead  of  the  superior  court.  On  the 
same  day  the  sheriff  collected  thereon  the  sum  of  $1,819.48^ 
and  returned  it  unsatisfied  as  to  the  sum  of  $4,787.14.  In 
his  return  the  sheriff  certified  that,  after  diligent  search 
and  inquiry,  he  was  not  able  to  find  any  other  property, 
real  or  personal,  within  his  county,  belonging  to  the  defend- 
ant Blue  Motmd  Investment  Company,  On  the  same  day 
the  plaintiff  made  his  verified  petition  to  the  superior  court, 
setting  out  the  facts  relating  to  the  rendition  of  judgment 
and  the  issue  and  return  of  the  execution,  and  the  fact  that  the 
judgment  was  yet  unpaid  in  part.  It  then  stated  that  the 
defendant  Blue  Mound  Investment  Company  was  indebted 
to  various  persons  and  was  insolvent;  that  it  had  equitable 
interests  and  choses  in  action  of  the  value  of  more  than 
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$3,000,  which  could  not  be  reached  on  execution,  held  by 
other  persons  in  trust,  the  exact  nature  and  character  of 
which  the  plaintiflF  was  unable  to  discover;  that  other  cred- 
itors might  begin  action,  and  thus  obtain  a  preference.  In 
his  own  behalf,  and  in  behalf  of  all  creditors  who  might 
come  in  and  exhibit  their  claims,  the  plaintiff  asked  that 
the  said  defendant  be  declared  insolvent;  that  its  property 
be  sequestered ;  that  a  receiver  be  appointed,  and  all  credit- 
ors be  restrained  from  proceeding  against  the  corporation. 
On  May  21, 1900,  this  petition  was  presented  to  the  superior 
court,  and  without  notice  to  the  defendant  an  order  was 
entered  declaring  the  corporation  to  be  insolvent,  and  ap- 
pointing one  Hugo  Kraenzlein  receiver  of  all  its  property; 
and  upon  the  filing  of  a  proper  bond  he  was  authorized  and 
directed  to  take  possession  of  all  of  its  property,  books,  pa- 
pers, and  assets.  Other  creditors  were  enjoined  from  pro- 
ceeding against  the  corporation,  and  directed  to  file  their 
claims  within  six  months.  On  June  1, 1900,  the  corporation 
obtained  an  order  to  show  cause  why  the  order  appointing 
the  receiver  should  not  be  vacated,  based  upon  the  records 
in  the  case  anid  the  affidavit  of  its  president.  This  affidavit 
alleged  collusion  between  the  plaintiff  and  the  defendant 
Schneck  in  securing  the  order,  and  other  facts  not  essential 
to  this  litigation,  and  claimed  that  the  receiver  was  not  a  fit 
person  and  would  not  act  impartially  in  the  matter.  Coun- 
ter affidavits  were  filed,  and  on  June  20th  an  order  denying 
relief  to  the  defendant  was  made.  At  the  time  of  the  hear- 
ing the  plaintiff  moved  the  court  for  leave  to  correct  the 
error  in  the  execution  by  directing  the  clerk  to  affix  thereto 
the  seal  of  the  superior  court  in  place  of  the  circuit  court. 
The  order  mentioned  permitted  this  to  be  done  with  like 
effect  as  if  originally  affixed  thereto.  The  defendant  cor- 
poration appeals  from  said  order.     . 

For  the  appellant  there  was  a  brief  by  E.  L.  Wood  and 
O.  W.  Bowy  and  oral  argument  by  Mr.  Wood. 
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For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Emil  Lenichecky  attorney,  and  W.  IL  Austiuy  of  counsel. 

Bardben,  J.  The  points  made  by  the  appellant  for  the 
reversal  of  the  order  appealed  from  are  as  follows :  (1)  The 
oonrt  ought  not  to  have  permitted  the  plaintiff  to  amend  the 
execution  by  aflSxing  the  proper  seal;  (2)  no  return  of  said 
execution  has  been  made,  showing  that  plaintiff  had  ex- 
hausted his  remedies  at  law,  and  the  receivership  proceedings 
were  premature;  (3)  the  appointment  of  the  receiver  was 
without  notice  to  the  defendant,  and  no  ground  is  stated  in 
the  petition  justifying  an  ex  parte  appointment. 

1.  The  first  point  made  by  defendant  is  fully  covered  by 
Corwith  V.  State  Bank,  18  Wis.  560.  There  the  clerk  neg- 
lected to  affix  the  seal  of  the  court  to  the  writs  of  fieri  facias. 
The  sealtf  were  aflSxed  by  order  of  the  court  after  sale  was 
made,  and  this  was  held  proper,  and  fully  warranted  by  the 
statute  then  in  existence,  corresponding  to  sec.  2830,  Stats. 
1898.  The  notes  to  that  section  show  many  cases  where  the 
power  of  the  court  has  been  exercised  to  promote  the  ends  of 
justice,  and  unless  the  rights  of  third  parties  have  intervened, 
or  the  circumstances  show  some  peculiar  hardship,  the  courts 
seldom  deny  relief  in  cases  coming  within  its  provisions. 
The  fact  that  in  this  case  the  order  allowing  the  correction 
to  be  made  was  not  made  until  after  defendant's  motion  was 
served  is  of  no  consequence,  since  the  objections  to  the  order 
attacked  covered  other  grounds  than  the  defect  in  the  exe- 
cution. Moreover,  the  ground  of  the  irregularity  was  not 
mentioned  in  the  moving  papers,  as  in  Boneated  v.  Orvis,  23 
Wis.  506.  In  that  case  the  correction  of  the  execution  was 
made  by  the  party,  and  not  by  order  of  the  court.  We  see 
no  ground  for  criticising  the  action  of  the  court  in  permit- 
ting the  execution  to  be  corrected.  There  might  be  cases 
where,  if  the  amendment  were  allowed  after  a  motion  to 
set  aside  had  been  made,  the  court  should  only  permit  it 
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npon  terms.  In  this  case  the  plaintiff's  motion  to  amend 
was  granted,  and  the  defendants'  motion  to  vacate  was  de- 
nied, and  no  costs  were  given  either  party,  so  the  question 
of  terms  is  not  here. 

2.  Under  this  head  the  defendant  argaes  that  plaintiff's 
judgment  is  against  both  the  corporation  and  Schneck.  The 
return  on  the  execution  does  not  show  that  the  latter  has 
no  property,  and  hence  it  cannot  be  said  that  his  remedy  on 
the  judgment  has  been  fully  exhausted.  The  proposition 
that  the  creditor  must  exhaust  his  legal  remedies  before  he 
can  institute  proceedings  to  sequester  the  property  of  a  cor- 
poration and  secure  the  appointment  of  a  receiver  is  ad- 
mitted. Hinckley  v,  Pfister^  83  Wis.  64.  But,  as  between 
the  judgment  debtors  and  the  plaintiff,  each  is  bound  to  pay 
the  whole  debt;  and  it  is  no  ground  for  complaint  that  the 
creditor  may  see  fit  to  collect  the  debt  out  of  the  property 
of  one,  and  not  out  of  that  of  the  other.  Hyde  v.  Rogers^ 
59  "Wis.  154.  As  against  the  corporation,  the  plaintiff  has 
met  and  complied  with  all  the  demands  of  the  statute.  It 
(sec.  ^216)  provides  that  when  a  judgment  has  been  obtained 
against  a  corporation,  and  an  execution  issued  thereon  has 
been  returned  unsatisfied,  then  the  judgment  creditor  may 
proceed  to  sequestrate  the  stock,  property,  and  effects  of 
such  corporation,  and  the  court  may  appoint  a  receiver  of 
the  same.  The  petition  in  this  case  shows  those  facts,  and 
it  is  no  answer  for  the  corporation  to  say  the  plaintiff  may 
possibly  collect  his  judgment  from  the  property  of  some 
other  person  liable  thereon.  He  is  strictly  within  his  legal 
rights  when  he  seeks  collection  from  the  defendant  by  se- 
questration of  its  effects,  when  the  calls  of  the  statute  have 
been  met. 

The  execution  was  issued  on  May  21,  1900,  returned  the 
same  day,  and  the  petition  in  this  proceeding  was  filed.  Ap- 
pellant's counsel  argue  that  the  court  should  assume  that  the 
execution  was  returned  by  direction  of  the  plaintiff's  attor- 
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neys,  and  thus  bring  the  case  within  the  condemnation  of 
the  cases  holding  this  to  be  fatal  to  the  proceeding.  In  re 
Remington^  ^*l  Wis.  643;  Spencer  v.  Cuyler,  9  Abb.  Pr.  382. 
Without  some  proof  on  the  subject,  we  cannot  assume  that 
any  direction  was  given  to  return  the  execution.  The  cir- 
cumstances may  justify  a  suspicion  of  the  fact,  but  deliber- 
ate proceedings  in  court  cannot  be  overturned  upon  mere 
suspicion.  Our  statute  (sec.  2970)  provides  that  every  execu- 
tion shall  be  made  returnable  withm  sixty  days  after  its 
receipt  bj''  the  officer.  It  is  universal  practice  for  the  officer 
to  exercise  his  pleasure  in  making  the  return.  He  may  keep 
it  the  entire  sixty  days,  or  he  may  be  possessed  of  such  knowl- 
edge of  the  defendant's  circumstances  as  will  warrant  him 
in  returning  it  forthwith  as  unsatisfied.  Ko  statute  of  which 
we  are  aware  requires  the  officer  to  keep  the  execution  the 
full  sixty  days.  If  he  feels  confident  that  the  defendant  has 
no  property  subject  to  execution,  he  may  return  it  unsatis- 
fied before  the  return  day.  This  is  tbe  rule  in  New  York 
under  a  similar  statute,  and  is  in  harmony  with  the  practice 
well  known  to  the  profession  in  this  state.  See  3  Freeman, 
Executions,  §  353,  and  cases  cited  on  page  2019;  Whitehead  v. 
Hellm,  74  N.  C.  679 ;  Findley  v.  Smith,  42  W.  Va.  299 ;.  Tom- 
linson  <&  W.  Mfg.  Co,  v.  Shatto,  34  Fed.  Kep.  380;  Guerney 
V.  Moore,  131  Mo.  650.  This  rule  is  probably,  as  said  by  Mr. 
Freeman,  in  opposition  to  the  majority  of  authorities  else- 
where; but  our  statutes  come  from  New  York,  and,  as  is 
well  known,  the  authorities  in  that  state  are  most  frequently 
consulted  when  no  adjudications  regarding  our  statutes  are 
found  in  this  state.  In  Ford  v.  Plankinton  Bank,  87  Wis. 
363,  the  execution  was  returned  unsatisfied  shortly  after  its 
issue,  and  the  suit  to  sequester  the  property  of  the  corpora- 
tion involved  was  begun  long  before  the  return  day  of  the 
execution.  The  question  here  involved  did  not  arise  in  that 
case,  and  it  is  only  cited  to  show  the  understanding  among 
the  profession  that  it  is  not  necessary  to  wait  until  after  the 
return  day  of  the  execution  before  commencing  further  pro- 
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ceedings.  Such  understanding,  of  coarse,  is  not  binding 
opon  this  coart,  and  is  significant  only  as  showing  that  the 
bar  has  followed  the  New  York  rule.  See,  also,  Clark  v. 
BergenthaLy  52  Wis.  103 ;  Purstoff  v.  Jorges,  86  Wis.  128.  If 
the  execution  may  be  returned  before  the  return  day, —  and 
we  think  it  can,  if  made  in  good  faith, —  then,  under  sec. 
3216,  the  action  of  sequestration  may  be  commenced  at  once. 
To  compel  the  creditor  to  wait  might  defeat  the  very  pur- 
pose of  the  proceeding.  While  this  conclusion  may  be  op- 
posed to  the  authorities  cited  in  High,  Eec.  §  404,  there  are 
many  respectable  authorities  to  support  it,  as  are  there  noted. 
3.  The  third  ground  of  complaint  is  that  the  receiver  was 
appointed  without  notice  to  the  corporation,  and  no  grounds 
are  stated  in  the  petition  to  justify  such  procedure  without 
notice.  The  statute  does  not  require  notice.  It  permits 
procedure  by  petition  or  action.  Whichever  plan  is  adopted, 
the  proceeding  is  in  equity,  and  is  governed  by  the  rules 
and  principles  applicable  to  that  branch  of  jurisprudence. 
High,  fteceivers,  §  111,  states  the  rule  regarding  notice  as 
follows.' 

"  Courts  of  equity  are  exceedingly  averse  to  the  exercise 
of  their  extraordinary  jurisdiction  by  the  appointment  of 
receivers  upon  ex  pourte  applications,  and  this  practice  is 
never  tolerated  except  in  cases  of  the  gravest  emergency, 
demanding  the  interference  of  the  court  to  prevent  irrepa- 
rable injury.  .  .  .  Even  in  exceptional  cases  of  great 
emergency,  when  the  relief  is  demanded  for  the  prevention 
of  irremediable  injury,  the  courts  are  extremely  averse  to  in- 
terference exparte^  and  will  ordinarily  entertain  the  applica- 
tion only  after  notice  to  defendant,  or  after  a  rule  to  show 
cause." 

At  §  112  he  further  states  that  the  rule  of  requiring  notice 
would  seem  to  be  not  a  matter  of  discretion,  but  an  inflexi- 
ble one,  which  the  courts  are  not  at  liberty  to  disregard.  At 
§  113  he  says: 

"  To  warrant  a  court  in  entertaining  an  application  for  a 
receiver  without  notice,  it  must  be  clearly  shown  that  the 
delay  which  would  result  from  giving  notice  would  defeat 
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the  rights  of  plaintiff,  or  would  result  in  great  injury  to  him. 
And  when  the  relief  is  sought  upon  an  ex  parte  application^ 
upon  the  ground  of  extreme  necessity,  the  particular  facts 
and  circumstances  rendering  summary  proceeding  necessary 
should  be  set  forth  in  the  application,  and  a  mere  statement 
of  opinion  as  to  such  necessity,  e^«n  though  made  under 
oath,  will  not  justify  a  departure  from  the  established  rule 
requiring  notice  of  the  appointment."    See  §  115. 

This  rule  is  so  well  supported  by  authorities,  and  is  so  much 
in  harmony  with  correct  principles,  that  an  extended  dis- 
cussi  on  is  not  necessary.  The  proceeding  is  drastic.  It  takes 
away  from  the  corporation  all  control  of  its  property,  and 
puts  it  in  the  hands  of  a  stranger.  Its  right  to  do  business 
ceases,  and  thereafter  its  affairs  are  to  be  administered  and 
closed  up  under  the  direction  of  the  court.  Cases  can  well 
be  imagined  where  great  interests  might  be  sacrificed  by  a 
proceeding  without  notice.  Unless  the  emergency  is  so  great 
and  the  loss  to  the  applicant  so  imminent  as  to  warrant  pro- 
cedure without  notice,  within  the  rule  before  stated,  the 
court  ought  always  to  require  notice  to  be  given.  No  emer- 
gency existed  in  this  case,  and  no  reason  is  stated  why  notice 
should  not  have  been  given.  It  is  not  enough  to  say  that 
the  facts  stated  show  that  plaintiff  would  be  entitled  to  such 
appointment  upon  notice,  and  that  after  a  review  of  the  situ- 
ation the  trial  court  has  decided  to  allow  the  appointment 
to  stand.  Upon  the  petition  presented,  the  plaintiff  was  not 
entitled  to  the  relief  sought  except  upon  notice.  That  he 
failed  to  give,  and  the  order  appointing  a  receiver  was  im- 
providently  made  and  should  have  been  set  aside. 

By  the  Court, —  So  much  of  the  order  appealed  from  as 
grants  leave  to  correct  the  error  in  attaching  the  seal  of  the. 
circuit  court  for  Milwaukee  county  to  the  execution  is  af- 
firmed. That  part  of  the  order  which  denies  defendant's 
application  to  vacate  the  order  of  the  superior  court  of  Mil- 
waukee county  dated  May  28, 1900,  is  reversed,  and  the  cause 
is  remanded  with  directions  to  vacate  such  order  and  for 
further  proceedings  according  to  law. 
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BuBBouGHs,  Respondent,  ys.  Cmr  of  Milwaukee,  Appellant. 

Apra  so — May  XI,  1901. 

Municipal  corporaHana:  InjurieB  to  travelers:  Negligence:  Drfective 

streets. 

In  an  action  for  injuries  received  by  stepping  into  a  depression  in 
the  street  on  alighting  from  a  street  car  at  a  crossing,  it  was  estab- 
lished by  the  undisputed  evidence  that  the  depression  was  not 
more  than  an  inch  and  a  half  deep  at  any  point.  Held,  not  an  ac- 
tionable defect  in  the  street,  notwithstanding  it  was  at  a  point 
where  a  multitude  of  people  were  constantly  getting  on  and  off 
the  car& 

Appeax  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Orren  T.  Williams,  Judge.    Reversed. 

For  the  appellant  there  was  a  brief  signed  by  Carl  Runge^ 
attorney,  and  Joseph  B.  Doe,  assistant  city  attorney,  and 
oral  argument  by  Mr,  Doe. 

For  the  respondent  there  was  a  brief  by  Quarles^  Spence 
(&  Quarlesj  and  oral  argument  by  W.  C.  QuoHea. 

Cassodat,  0.  J.  This  is  an  action  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff  upon  stepping 
from  a  street  car  on  which  she  was  riding  westerly  on  Grand 
avenue  after  the  car  had  stopped  immediately  west  of  the 
intersection  of  the  west  line  of  West  Water  street  and 
Grand  avenue,  by  reason  of  an  alleged  defect  in  the  asphalt 
pavement.  Issue  being  joined  and  trial  had,  the  jury  re- 
turned a  special  verdict  to  the  effect:  (1)  That  the  plaintiff 
was  injured  July  13,  1898,  by  falling  near  the  northwest 
comer  of  the  intersection  of  Grand  avenue  and  West  Water 
street,  in  the  city  of  MilwaiiJcee;  (2)  that  there  was  at  the 
time  when  and  the  place  where  the  plaintiff  was  injured 
such  a  defect  in  the  asphalt  pavement  as  rendered  it  unsafe 
or  dangerous  for  persons  alighting  from  street  cars  when  in 
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the  exercise  of  ordinary  care;  (3)  that  the  condition  of  the 
pavement  was,  at  the  time  and  place  of  the  accident,  sach 
that  the  defendant  city,  acting  through  its  officers  and 
agents  having  charge  of  its  streets,  in  the  exercise  of  ordi- 
nary care  and  prudence,  ought  to  have  known  that  such  an 
accident  as  happened  to  the  plaintiff  might  probably  occur 
to  persons  using  such  street  when  in  the  exercise  of  ordinary 
care;  (4)  that  sach  defective  and  unsafe  condition  of  the 
pavement  at  the  time  and  place  of  the  plaintiff's  injury  was 
the  proximate  cause  thereof;  (5)  that  the  plaintiff  was  not, 
at  the  time  and  place  of  the  injury,  guilty  of  a  want  of  or- 
dinary care  which  contributed  to  her  injury;  (6)  that  the 
plaintiff's  left  leg  and  ankle  had  not  been  previously  weak- 
ened or  injured  so  that  it  directly  contributed  to  her  injury 
on  the  occasion  in  question;  (7)  that  they  assessed  the  plaint- 
iff's damages  at  $3,000. 

Thereupon,  and  in  pursuance  of  an  order  of  the  court, 
judgment  was  entered  in  favor  of  the  plaintiff  for  the 
amount  mentioned,  with  costs.  From  that  judgment  the 
defendant  brings  this  appeal. 

It  is  conceded,  that  when  the  car  stopped  at  the  time  and 
place  mentioned  the  plaintiff,  who  was  forty-three  years  of 
age  and  a  widow,  left  her  seat,  which  was  crosswise  the 
open  car  and  about  the  middle  thereof,  and  took  hold  of 
the  post  in  front  of  her  on  the  north  side  of  the  car  with 
her  left  hand,  and  stepped  down  upon  the  step  eight  inches 
wide,  which  extended  the  whole  length  of  the  car,  and  then, 
after  looking  both  ways  to  see  if  any  teams  were  coming, 
she  stepped  down  into  a  depression  in  the  pavement,  and 
her  foot  bent  under  her,  and  she  fell,  and  seriously  and  per- 
manently injured  her.  There  were  two  street-railway  tracks 
on  Grand  avenue,  and  the  car  in  question  was  on  the  north 
track.  It  stopped  at  the  usual  and  customary  place  for  the 
stopping  of  all  cars  proceeding  in  a  westerly  direction.  The 
intersection  of  those  two  streets  was  one  of  the  princi- 
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pal  business  centers  of  the  city,  and  was  in  constant  use 
by  large  numbers  of  people  traveling  on  foot  and  in  vehicles. 
The  principal  question  presented  is  whether  it  was  error  to 
refuse  a  nonsuit  or  to  direct  a  verdict  in  favor  of  the  de- 
fendant; in  other  words,  Was  the  alleged  defect  in  the  pave- 
ment such  as  to  authorize  a  recovery  in  this  action?  The 
answer  to  the  question  necessarily  depends  upon  the  evi- 
dence. Seven  witnesses  were  sworn  and  examined  on  be- 
half of  the  plaintiff  in  respect  to  the  dimensions  of  the  hole 
or  depression  complained  of.  The  first  one  testified  to  the 
effect  that  at  the  time  of  the  accident  the  hole  was  from  a 
foot  and  a  half  to  two  feet  north  of  the  north  rail;  that 
the  granite  blocks  had  sunk  from  a  half  to  an  inch  below 
the  adjacent  pavement;  that  the  hole  was  scooped  out  to 
the  south  part  of  the  granite  blocks  towards  the  rail,  be- 
tween the  granite  blocks  and  the  north  rail  of  the  track, 
from  four  to  six  inches  in  width,  and  a  foot  and  a  half  in 
length,  and  an  inch  to  an  inch  and  a  half  deep;  that  next 
to  the  granite  blocks  it  was  straight  down,  and  from  the 
asphalt  it  was  sloping  in,  and  the  greater  depression  was  on 
the  north  side  of  the  hole.  Five  of  the  plaintiff's  other 
witnesses  gave  similar  descriptions,  varying  in  the  length 
given  from  ten  to  thirty  inches,  and  the  width  from  six  to 
ten  inches,  and  the  depth  from  one  inch  to  two  and  one- 
half  inches;  all  of  them  giving  as  the  greatest  depth  one 
and  one-half  inches,  except  two,  and  they  give  as  the  great- 
est depth  two  and  one-half  inches.  None  of  these  wit- 
nesses made  any  measurement,  but  merely  estimated  the 
length,  breadth,  and  depth  as  they  remembered  them.  The 
testimony  of  the  other  witnesses  on  the  part  of  the  plaint- 
iff will  be  considered  later. 

It  appears  from  the  testimony  of  a  witness  on  the  part  of 
the  defendant,  and  is  undisputed,  that  he  repaired  the  water 
pipe  in  front  of  Bloeders  jewelry  store  on  Grand  avenue 
May  28,  1898;  that  he  cut  out  the  asphalt  in  a  square;  that 
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he  filled  up  the  hole,  tamped  it  solid,  and  put  in  about  seven 
or  eight  granite  blocks — some  being  eight  inches  long,  some 
being  a  foot,  and  some  a  little  longer —  so  as  to  break  joints; 
that  they  were  six,  seven,  or  eight  inches  thick,  and  made  to 
fit  in  unequal  surfaces;  that  he  cut  a  space  about  eighteen 
or  twenty  inches  one  way  and  about  the  same  the  other 
way;  that  he  filled  it  up  as  good  as  he  could  with  gravel 
and  cinders,  and  tamped  it  down  until  it  was  solid,  and 
pounded  down  the  granite  blocks  to  get  them  even  with  the 
asphalt.  A  policeman  of  the  city,  stationed  near  where  the 
accident  occurred,  saw  the  plaintiff  just  after  the  accident, 
and  testified  to  the  effect  that  he  measured  the  hole  or  de< 
pression  on  the  same  day ;  that  he  took  a  straight  edge,  and 
laid  it  across  the  hole,  and  by  measuring  with  the  straight 
edge  lying  northeast  and  southwest  it  measured  an  inch  and 
a  quarter  at  the  deepest  part,  but  that  with  the  straight  edge 
lying  east  and  west  it  measured  an  inch  and  a  half  at  the 
deepest  place;  that  the  hole  was  sort  of  oval  shape;  that  the 
asphalt  pavement  is  not  exactly  level  at  that  place;  that, 
holding  the  straight  edge  across  one  way,  the  end  of  it 
might  be  a  little  higher  or  a  little  lower  than  holding  it  an- 
other way,  and,  so  to  get  the  deepest  depth,  he  measured 
it  in  different  ways;  that  the  depression  was  eighteen  inches 
east  and  west  (lengthwise),  and  thirteen  inches  across  (north 
and  south);  that  the  south  edge  of  the  depression  was  two 
feet  and  five  inches  from  the  north  rail  of  the  street-car 
track.  Another  of  the  defendant's  witnesses  testified  that 
he  measured  it  with  a  rule  he  carried  in  his  pocket ;  that  it 
was  eighteen  inches  long  from  east  to  west;  that  the  width 
from  the  cobble  stones  to  the  asphalt,  undisturbed,  was 
thirteen  inches;  that  the  deepest  part  near  the  granite  blocks 
was  an  inch  and  a  half;  that  there  was  no  perpendicular 
fall  at  the  south  edge;  that  it  was  "  topped  "  off  by  the  teams 
about  half  an  inch;  that  the  bottom  of  the  depression  sloped 

from  the  south  to  the  north,  so  that  the  deepest  point  was  an 
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inch  and  a  half  from  the  level  pavement ;  that  the  slope  began 
half  an  inch  below  the  level  of  the  pavement;  that  he  got 
the  measure  down,  and  drew  a  line;  and  that  he  thinks  he 
made  sach  measurement  July  28, 1898.  Another  of  the  de- 
fendant's witnesses  testified  to  the  effect  that  the  accident 
happened  nearly  in  front  of  his  store;  that  there  was  a  de- 
pression in  the  asphalt  pavement  at  that  place  at  the  time; 
that  he  should  judge  it  was  about  eighteen  inches  long  and 
twelve  inches  wide,  and  from  an  inch  to  an  inch  and  a  half 
deep,  but  that  he  did  not  pretend  to  swear  exactly  to  that 
depth. 

Thus  it  appears  that  seven  witnesses  substantially  agree 
as  to  the  depth  of  the  depression,  two  of  them  fixing  it  by 
actual  measurement,  and  five  of  them  by  estimate;  four  of 
them  being  witnesses  of  the  plaintiff.  Two  other  witnesses 
of  the  plaintiff  substantially  agree  with  such  measurement, 
except  that  in  their  estimates  they  put  it  about  an  inch 
deeper  than  such  measurement.  But  the  witness  Meyers, 
in  behalf  of  the  plaintiff,  who  testified  to  the  effect  that  he 
did  business  at  the  time  of  the  accident  on  Grand  avenue, 
three  stores  west  of  West  Water  street;  that  he  heard  of 
the  accident  three  or  four  days  after  it  occurred ;  that  he  did 
not  examine  the  place  of  the  accident  any  more  than  stop- 
ping there,  waiting  for  a  street  car  on  his  way  home;  that 
he  noticed  it,  ever  since  the  street  was  torn  up,  several  times 
a  day;  that  he  noticed  that  rut  up  to  the  time  it  was  filled 
in  and  repaired,  the  spring  before  the  accident,  in  the  same 
place,  as  a  part  of  a  prior  excavation;  that  the  rut  was 
about  four  or  five  feet  long,  and  about  three  feet  wide,  and 
probably  three  or  four  inches  sloped  down,  worn  off  from 
vehicles  passing  over  it,  a  little  more  in  one  place  than  in 
another;  the  deepest  part  was  probably  five  or  six  inches; 
that  he  made  no  measurements  of  that  depression ;  that  on 
the  day  of  the  accident  the  rut  was  six  or  seven  feet  north 
of  the  north  railroad  track.  The  rut  thus  mentioned  is  ob- 
viously not  the  one  the  plaintiff  stepped  into,  for  she  testi- 
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fied  that  with  the  left  hand  upon  the  post  of  the  car  she 
stepped  down  upon  the  step  of  the  car,  and  from  there  she 
stepped  down  upon  the  pavement,  her  foot  coming  into  a 
hole,  and  she  fell.  As  indicated  above,  the  plaintiff's  first 
witness  on  the  subject  testified  that  the  hole  into  which  she 
stepped  "  was  from  a  foot  and  a  half  to  two  feet  north  of 
the  north  rail;"  and  that  corresponds  with  the  measure- 
ment made.  The  charitable  view  of  the  testimony  of  the 
witness  Meyers  is  that  in  testifying  as  he  did,  nearly  two 
years  after  the  accident,  he  had  reference  to  the  rut  as  he 
remembered  it  at  the  time  the  repairs  were  made  in  the 
spring  before  the  accident.  Certainly,  no  substantial  re- 
liance can  be  placed  upon  his  estimate  as  to  the  depth  of  the 
depression,  as  against  the  actual  measurement  of  two  wit- 
nesses, corroborated  by  the  estimates  of  seven  others.  We 
must  hold  that  it  is  established  by  undisputed  evidence  that 
the  depression  was  not  more  than  an  inch  and  a  half  deep 
at  any  place.  That  being  so,  must  we  not  hold,  as  a  matter 
of  law,  that  there  was  no  actionable  defect  in  the  street? 
The  only  serious  doubt  we  have  had  upon  that  question  is 
as  to  whether  the  city  should  not  be  held  to  a  stricter  re- 
sponsibility by  reason  of  the  multitude  of  people  constantly 
getting  on  and  off  the  cars  at  that  point.  But,  after  care- 
ful consideration,  we  are  constrained  to  hold  that  there  is 
no  credible  evidence  of  any  actionable  defect  in  the  street 
at  the  time  and  place  in  question.  The  facts  bring  the  case 
squarely  within  the  ruling  of  this  court  in  a  recent  case. 
Kleiner  v.  Madison^  104  Wis.  339.  In  that  case  the  ends  of 
the  boards  constituting  the  apron  were  sawed  off  square, 
and  elevated  just  a  trifle  less  than  two  inches,  and  it  was 
held  not  to  constitute  an  actionable  defect  in  the  sidewalk. 
We  are  not  aware  of  any  well-considered  case  in  this  court 
requiring  the  case  at  bar  to  be  submitted  to  a  jury. 

By  the  Court. —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial. 
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Stegb,  Respondent,  vs.  Oiir  of  Milwaukee,  Appellant. 

AprU  so  —  May  SI,  1901. 

Municipal  corporations:  Defective  sideioalka:  Uncovered  coal  holet: 
Negligence:  Personal  injuries:  Contributory  negligence:  Court  and 
jury. 

1  While  covered  coal  holes  and  hatchways  may  lawfully  exist  in  a 
sidewalk,  yet^  if  they  are  negligently  left  open  for  such  length  of 
time  that  the  municipal  authorities  ought,  in  the  exercise  of  rea- 
sonable diligence,  to  know  and  remedy  the  mischief,  the  city  may 
become  liable  for  injuries  occasioned  thereby  to  travelers  exercis- 
ing ordinary  car& 

2l  Where  the  lumber  with  which  plaintiff  was  about  to  repair  the  steps 
of  a  house  was  piled  in  the  gutt-er,  and,  before  working  an  hour 
and  while  walking  backwards  in  order  to  swing  a  long  piece  of 
timber  around  the  trees,  he  was  injured  by  falling  into  a  coal  hole 
in  the  sidewalk,  held,  that  plaintiff  was  a  traveler  upon  the  side- 
walk, in  that  he  was  using  it  for  a  lawful  and  necessary  purpoe& 

8L  In  such  case,  it  appeared  that  the  cover  of  the  coal  hole  was  in  no 
way  defective  or  liable  to  slip  when  properly  in  position,  but  that 
on  all  pleasant  days  during  the  preceding  months,  and  upon  the 
day  of  the  accident,  it  had  been  propped  open  a  few  inches,  and 
left  in  that  condition  until  the  plaintiff  stepped  upon  it  and  was 
injured.  Held,  that  such  condition  constituted  a  defect  in  the 
sidewalk. 

4  Whether  plaintiff  was  guilty  of  contributory  negligence  in  walking 
backwards,  and  in  not  seeing  that  the  cover  was  propped  up,  is 
held  to  have  been  a  question  for  the  jury. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  C.  Ludwig,  Judge.    Affirmed. 

This  is  an  action  to  recover  for  personal  injuries  suffered 
by  the  plaintiff  on  an  alleged  defective  sidewalk.  The  evi- 
dence showed  that  on  the  19th  of  September,  1895,  the 
plaintiff,  who  was  a  carpenter,  was  engaged  in  repairing  the 
front  steps  of  a  certain  house  on  the  east  side  of  Seventh; 
street,  in  the  city  of  MihoauJcee;  that  Seventh  street  runa 
north  and  south,  and  has  upon  its  east  side  a  sidewalk  ten 
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or  twelve  feet  in  width,  with  a  space  three  feet  or  more  in 
width  between  the  outer  edge  of  the  sidewalk  and  the  curb- 
stone, in  which  space  there  stands  a  row  of  trees  and  a 
hitching  post;  that  the  lumber  with  which  the  plaintiff  was 
to  work  was  deposited  in  the  gutter  in  front  of  the  house  to 
be  repaired ;  that  in  the  sidewalk  in  front  of  said  house,  and 
about  a  foot  or  more  from  the  outer  edge  thereof,  there  was 
a  hexagonal  coal  hole,  with  a  removable  iron  cover,  for  the 
purpose  of  giving  access  to  the  excavation  underneath  the ' 
sidewalk;  that  the  plaintiff  had  been  at  work  half  an  hour 
or  more  upon  the  steps,  and  went  across  the  sidewalk  to  the 
gutter  to  get  some  lumber;  that  he  took  up  a  piece  of  2x4 
scantling,  sixteen  feet  long,  by  one  end,  and,  swinging  the 
other  end  around,  he  stepped  backward  a  few  steps,  drag- 
ging the  piece  after  him,  and  while  so  engaged  stepped  on 
the  cover  of  the  coal  hole,  which  tipped  up,  causing  him  to 
fall  down  in  the  hole  astride  of  the  cover,  and  seriously  in- 
juring him.  The  plaintiff  testified  that  he  had  no  notice 
that  the  cover  was  misplaced.  The  testimony  6f  other  wit- 
nesses showed  without  dispute  that  during  all  pleasant  days 
during  the  preceding  summer  the  cover  in  question  had  been 
propped  up  by  a  small  stick  on  one  side  for  the  purpose  of 
ventilating  the  excavation  underneath,  and  that  it  had  been 
open  in  this  way  upon  the  morning  previous  to  the  accident. 
There  was  no  testimony  tending  to  show  that  the  cover,  or 
the  ring  in  which  it  was  fitted,  was  in  any  way  defective. 
A  special  verdict  was  returned  by  the  jury  as  follows: 

"(1)  Was  the  plaintiff  injured  on  September  19,  1895,  by 
falling  into  a  cellar  hole  m  the  sidewalk  in  front  of  the 
building  known  as  No.  124  Seventh  street,  in  the  city  of 
Milwaukee?  Answer  by  CowL  Yes.  (2)  Had  the  occupant 
of  said  building,  on  September  19, 1895,  and  prior  to  the  ac- 
cident, opened  said  hole  by  lifting  the  cover  on  one  side, 
and  propping  it  up?  Answer  by  Court  Yes.  (3)  Did  such 
propping  up  of  such  cover  on  said  day  cause  or  constitute 
such  a  defect  in  said  sidewalk  as  to  make  the  use  of  said 
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sidewalk  dangerous  for  travelers  on  foot  when  exercising 
ordinary  care  in  passing  over  the  sidewalk?  A.  Yes. 
(4)  Was  the  cover,  as  it  was  propped  up,  liable  to  fall  in  such 
a  position  that  it  would  cause  or  constitute  such  a  defect  in 
said  sidewalk  as  to  make  the  use  of  said  sidewalk  dangerous 
for  travelers  on  foot  using  ordinary  care?  A.  Yes.  (5)  If 
you  answer  the  fourth  question  '  Yes,'  would  a  person  of  or- 
dinary care  and  prudence  have  reasonably  expected  that 
the  cover,  when  so  propped  up,  was  liable  to  fall  in  such  a 
manner  that  it  would  constitute  such  a  defect  in  said  side- 
walk? A.  Yes.  (6^  Was  the  cover  in  the  same  position  at 
the  time  of  the  accident  that  it  was  placed  in  by  the  occu- 
pant of  the  building  on  the  day  of  the  accident?  A.  Yes. 
(7)  If  you  answer  the  sixth  question  *  No,'  had  the  cover 
fallen  after  it  had  been  propped  up  by  the  occupant,  and 
before  the  accident?  A.  Ko.  (8)  Did  the  position  of  the 
cover  at  the  time  of  the  accident  constitute  such  a  defect  in 
said  sidewalk  as  to  make  the  use  of  said  sidewalk  danfigerous 
for  travelers  on  foot  using  ordinary  care?  A.  Yes.  (9)  If 
you  answer  the  eighth  (question  '  Yes,"  was  such  defect  the 
proximate  cause  oi  the  injury?  A.  Yes.  (10)  Had  the  oc- 
cupant of  the  building,  for  several  months  prior  to  the  acci- 
dent, almost  daily,  when  the  weather  was  pleasant,  opened 
said  hole  in  the  same  manner  as  he  did  on  the  day  of  the 
accident?  Answer  by  Court,  Yes.  (11)  Ought  the  defend- 
ant city,  in  the  exercise  of  ordinary  care,  to  nave  known  of 
the  repeated  propping  up  of  the  cover  in  such  position  long 
enough  prior  to  the  accident  to  have  avoided  the  injury? 
A.  Yes.  (12)  Was  the  plaintiff  guilty  of  a  want  of  ordi- 
nary care  which  proximately  contributed  to  the  injury? 
A.  Ko.  (13)  If  the  court  should  find  the  plaintiff  entitled 
to  judgment,  at  what  sum  do  you  assess  his  damages? 
A.  Eleven  hundred  dollars. 

Upon  this  verdict  judgment  was  entered  for  the  plaintiff, 
and  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  signed  Carl  Hungey 
attorney,  and  Joseph  B.  Doe^  assistant  city  attorney,  and 
oral  argument  by  Mr,  Doe. 

For  the  respondent  there  was  a  brief  by  Somers  dk  SomerSj 
and  oral  argument  by  P.  J.  Somers. 
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WiNSLow,  J.  The  evidence  in  this  case  certainly  tends 
to  show  that  the  cover  of  the  coal  hole  in  question  had  been 
partially  opened  and  left  open  nearly  every  day  for  several 
months  prior  to  the  plaintiff's  injury,  and  that  when  so 
opened  it  was  a  serious  defect  in  the  sidewalk.  Covered 
coal  holes  and  hatchways  may  lawfully  exist  in  a  sidewalk, 
but,  if  they  are  negligently  left  open  for  such  length  of 
time  that  the  city  authorities  ought,  in  the  exercise  of  rea- 
sonable diligence,  to  know  and  remedy  the  mischief,  the 
city  may  become  liable  for  injuries  occasioned  thereby  to 
travelers  exercising  ordinary  care.  Whitty  v.  Oahkosh,  106 
Wis.  87.  That  the  plaintiff  was,  in  the  legal  sense,  a  trav- 
eler upon  the  sidewalk  is  not  open  to  reasonable  doubt. 
Though  not  walking  longitudinally  along  the  sidewalk,  he 
was  rightfully  using  it  for  a  lawful  and  necessary  purpose, 
and  was  plainly  entitled  to  the  protection  of  the  law  con- 
cerning defective  highways.  There  was  absolutely  no  evi- 
dence to  show  that  the  cover  was  in  any  way  defective,  or 
liable  to  slip,  when  properly  in  position,  but  there  was  ample 
evidence  that  upon  the  day  of  the  accident  it  had  been 
propped  open  a  few  inches,  and  left  in  that  condition  until 
the  plaintiff  stepped  upon  it. 

It  is  said  that  the  plaintiff  was  guilty  of  contributory  neg- 
ligence, as  matter  of  law,  in  walking  backward,  and  in  not 
seeing  the  condition  of  the  cover.  Neither  of  these  conten- 
tions can  be  sustained.  It  is  doubtless  true  that  if  a  man, 
without  cause  therefor,  were  to  walk  along  the  street  back- 
ward, or  with  his  eyes  shut,  for  any  considerable  distance, 
and  should  fall  into  a  hole,  he  would  be  chargeable  with 
contributory  negligence;  but  that  is  not  this  case.  The 
plaintiff  here  was  simply  using  a  very  ordinary  and  usual 
method  of  swinging  the  end  of  the  long  scantling  which  he 
was  carrying  around  the  trees  so  that  he  might  take  it  to 
the  steps  which  he  was  repairing,  and  in  so  doing  he  stepped 
backward  a  few  steps.     It  was  clearly  for  the  jury  to  say 
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whether  his  action  was  consistent  with  ordinary  care  under 
the  circumstances.  Nor  can  it  be  said  that  he  was  negli- 
gent, as  matter  of  law,  because  he  had  not  seen  the  condi- 
tion of  the  cover.  He  had  been  at  work  less  than  an  hour, 
and  his  work  had  been  upon  the  steps  of  the  building  upon 
the  other  side  of  the  sidewalk.  He  was  evidently  busily 
engaged,  and  giving  his  entire  attention  to  his  job.  Under 
such  circumstances  it  cannot  be  said  as  matter  of  law  that 
he  was  negligent  in  not  seeing  that  the  cover  was  propped 
up.  This  was  also  a  question  for  the  jury.  Caniwell  v. 
Appletorty  71  Wis.  463.  The  verdict  was  based  upon  suflB- 
cient  evidence,  and  it  plainly  sustains  the  judgment.  There 
are  no  gther  questions  which  require  discussion. 
By  the  Court. —  Judgment  affirmed. 


Gboth,  by  guardian  ad  litemy  Respondent,  vs.  Thomank  and 

114      '^  another,  Appellants. 

April  so  —  May  21, 1901. 

Mcuter  and  tervant:  Negligence:  PersoruH  injuries:  Dangerous  madiin- 
ery:  Failure  to  instruct  or  toam:  Presumptions:  Evidence:  Mate- 
rial error:  Special  verdict:  Court  and  jury, 

1.  Where  an  intelligent  girl  over  fifteen  years  of  age  was  injured  by 

having  her  hand  caught  between  the  roller  and  steam  jacket  of  a 
mangle,  she  must  be  presumed  to  know  that,  if  she  gets  her  fiingeis 
caught  between  a  roll  turning  inwardly  from  her  and  a  surface 
against  which  it  runs  in  contact,  she  will  be  injured.  Testimony 
to  the  contrary  does  not  raise  a  question  for  the  jury,  and  it  is  ma- 
terial error  not  to  recognize  and  act  upon  such  presumption. 

2.  In  such  case  where  the  servant  testified  she  knew  how  to  do  her 

work,  and  that  she  was  doing  it  in  precisely  the  right  way  prior  to 
the  injury,  with  full  knowledge  that  if  she  allowed  her  fingers  to 
be  caught  in  the  mangle  a  serious  injury  to  her  would  probably 
result,  it  is  error  to  submit,  as  part  of  a  special  verdict,  questions 
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in  respect  to  failure  on  the  part  of  the  master  to  instruct  her  as  to 
the  proper  manner  of  doing  her  work. 

8.  The  duty  to  instruct,  as  between  master  and  servant,  does  not  exist 
as  to  dangers  which  are  so  obvious  that  the  servant  must  be  held, 
as  a  matter  of  law,  to  be  as  familiar  with  them  as  the  master. 

4  Where  a  mangle  had  no  discoverable  defect,  and  was  shown  to  have 
run  evenly  ever  before  and  ever  after  the  time  the  servant  was  in- 
jured, and  the  mechanical  connections  between  the  mangle  and 
the  motor  were  such  that  any  unsteady  motion  was  practically  im- 
possible, testimony  by  the  servant  that  the  injury  was  caused  by 
the  unsteady  motion  thereof  is  so  contrary  to  all  reasonable  prob- 
abilities as  not  to  raise  a  conflict  of  reasonable  inferences  for  solu- 
tion by  the  jury. 

^  It  is  for  the  court  to  determine  the  effect  and  weight  of  the  testi- 
mony and  evidence,  and  where  the  physical  situations  or  matters 
of  common  knowledge,  based  on  reason  and  common  sense,  point 
so  certainly  to  the  truth  as  to  leave  no  room  for  a  contrary  deter- 
mination, the  mere  fact  that  sworn  testimony  is  produced  in  court 
to  establish  a  contrary  conclusion,  even  though  not  disputed  by 
other  sworn  testimony,  does  not  warrant  the  submission  of  the 
question  to  the  jury. 

d  In  actions  to  recover  compensation  for  injuries  on  the  ground  of 
negligence,  it  is  absolutely  essential  to  such  recovery  to  establish 
not  only  the  breach  of  duty  on  the  part  of  the  defendant  as  regards 
the  personal  safety  of  the  plaintiff,  but  that  such  breach  was  the 
proximate  cause  of  the  injury  complained  of,  and  in  such  actions 
a  special  verdict  which  contains  no  finding  on  the  subject  of  proxi- 
mate cause  is  fatally  defective. 

7.  Where  in  an  action  for  injury  to  a  servant  by  reason  of  a  defect  in 
a  machine  the  i^ndisputed  evidence  relieved  the  master,  in  the 
absence  of  actual  knowledge  of  the  defect,  from  any  charge  of 
negligence  in  not  knowing  thereof,  and  the  jury  found,  as  part  of 
a  special  verdict,  that  the  master  did  not  have  such  knowledge, 
such  finding  exonerated  the  master  from  all  fault,  and  judgment 
should  have  been  rendered  in  his  favor. 

Appeal  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county:  Orren  T  Williams,  Judge.     Reversed. 

Action  to  recover  compensation  for  personal  injuries  re- 
ceived by  plaintiff,  a  girl  about  fifteen  years  of  age,  caused 
by  her  hand  being  crushed  and  burned  in  an  ironing  device 
called  a  mangle,  used  in  a  steam  laundry.     The  negligence 
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complained  of  was  failure  to  instruct  plaintiff  how  to  feed 
the  cloth  into  the  mangle,  and  want  of  repair  of  the  machine, 
causing  it  to  run  with  an  unsteady  motion,  the  roller  .some- 
times nearly  stopping  and  then  suddenly  starting  to  run  fast, 
so  that,  as  it  so  started,  the  hands  of  the  operator  being  on 
the  clothes  pushing  them  into  the  rolls,  it  had  a  tendency 
to  draw  her  hands  into  the  region  of  danger  before  she  could 
act  to  prevent  it.  The  answer  put  in  issue  the  allegations  of 
negligence  and  raised  the  question  of  whether  plaintiff  was 
guilty  of  contributory  negligence. 

The  evidence  was  to  the  following  effect:  The  mangle 
was  a  machine  about  four  feet  high,  measuring  from  the 
floor  to  the  top  thereof.  There  was  a  roller,  about  eleven 
feet  long  and  eighteen  inches  in  diameter,  which  revolved 
at  a  speed  of  from  six  to  twenty  revolutions  per  minute. 
There  was  a  steam  jacket,  adjusted  so  as  to  be  nearly  in 
contact  with  the  roller  when  it  was  in  operation.  The 
cloth  was  fed  in  between  the  roller  and  the  jacket,  the  edge 
of  the  article  to  be  ironed  being  first  placed  in  position  on 
the  upper  side  of  the  jacket  and  then  pressed  upward  and 
into  the  roller  by  the  operator  placing  the  palms  of  her 
hands  flat  upon  it  as  it  so  lay  upon  the  jacket,  with  the 
ends  of  her  fingers  raised  to  avoid  danger  of  having  them 
caught  by  the  roller.  There  was  a  governor  on  the  engine 
and  tne  connections  between  the  motor  and  the  ironing 
machine  were  such  as  to  render  any  considerable  unsteady 
motion  of  the  mangle  roll  practically  impossible.  Plaintiff 
had  worked  out  for  wages  some  two  years  before  she  was 
injured.  She  had  worked  around  and  attended  the  ironing 
machine  in  question  about  ten  days  before  such  injury. 
The  proper  way  to  feed  the  clothes  into  the  mangle  was 
the  way  plaintiff  said  she  was  doing  the  work.  She  testi- 
fied that  she  was  not  instructed  how  to  do  her  work,  but 
knew  from  the  start  that  she  must  be  careful  not  to  allew 
her  fingers  to  be  caught  by  the  mangle;  that  she  had  seen 


Wis.]  JANUAKT  TERM,  1901.  491 

Qroth  vs.  Thomann  and  another. 

otj^ers  feed  the  clothes  in  and  did  her  work  the  same  as 
they  did;  that  her  hand  was  caught  solely  by  reason  of  the 
unsteady  motion  of  the  mangle  roll ;  that  it  had  never  run 
that  way  before  about  one  hour  prior  to  the  injury ;  that  she 
had  both  her  hands  in  the  same  position,  pushing  cloth  into 
the  roller,  and  was  looking  right  at  them  at  the  time  her 
left  hand  was  caught;  that  the  only  way  she  could  account 
for  the  accident  was  the  sudden  starting  of  the  roller  to  go 
fast.  No  unsteady  motion  of  the  mangle  roller  had  been 
observed  by  any  of  the  other  employees,  of  whom  there 
were  several  who  were  in  a  situation  to  have  observed  the 
diflBculty  if  it  existed  before  the  accident;  nor  was  any  such 
unsteady  motion  ever  observed  afterwards,  nor  was  there 
any  discoverable  defect  in  the  mangle  or  any  of  its  connec- 
tions to  account  for  any  unsteady  movement  tnereof. 

There  was  a  motion  for  a  nonsuit  at  the  close  of  plaintiff's 
case,  and  also  at  the  close  of  the  evidence  upon  both  sides. 
Both  motions  were  denied  and  due  exceptions  were  taken 
to  the  rulings.  There  was  also  a  motion  for  the  direction 
of  a  verdict  in  favor  of  defendants,  which  was  denied,  and 
due  exception  was  taken  to  the  ruhng.  The  cause  was  then 
submitted  to  the  jury  for  a  special  verdict  with  the  follow- 
ing result: 

"(1)  Was  the  plaintiff  injured  on  the  23d  day  of  July, 
1898,  at  the  place  of  business  of  the  defendants  by  having 
her  fingers  caught  in  a  steam  mangle,  between  the  cylinder 
and  the  steam  jacket.  A,  {By  the  courty  iy  consent  of  counsel) 
Yes. 

"  (2)  What  was  the  age  of  the  plaintiff  at  the  time  she  was 
injured?  A.  {By  the  courts  hy  consent  of  counsel)  Fifteen 
years  and  six  months. 

"(3)  Did  the  defendants,  or  their  foreman,  know  the 
plaintiff's  age  prior  to  her  injury  ?    A,  No. 

"(4)  Did  the  plaintiff  inform  the  defendants,  or  their  fore- 
man, prior  to  her  injury,  that  she  had  worked  in  a  laundry 
before  and  knew  how  to  run  such  a  mangle?    A.  No. 

"  (5)  Was  the  plaintiff,  prior  to  her  injury,  suflBciently  in- 
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formed  as  to  the  proper  manner  in  which  her  work  at  the 
mangle  should  be  done  ?    A.  No. 

"  (6)  Was  the  plaintiff  at  the  time  of  her  injury  of  such 
age,  experience,  knowledge,  and  capacity  that  she  ought  to 
have  comprehended  and  understood  the  dangers  which  were 
incident  to  her  employment  at  the  mangle  in  question? 
A.  No. 

"(7)  Was  the  plain tiflF,  prior  to  her  injury,  warned  by  the 
defendants,  or  their  foreman,  to  keep  her  fingers  out  of  the 
place  where  the  towels  and  and  other  materials  were  fed 
into  the  mangle?    A.  No. 

"(8)  Was  tne  plaintiff,  at  the  time  the  accident  happened, 
usin^  such  care  and  attention  in  the  performance  of  the 
work  she  was  engaged  in  as  ordinarily  prudent  and  careful 
persons  of  the  same  age,  understanding)  and  experience  would 
have  used?    A,  Yes. 

"(9)  At  the  time  when  the  plaintiff  wa«  injured  was  she 
doing  her  work  in  such  a  careless  manner  that  her  careless- 
ness contributed  directly  to  her  injury?    A.  No. 

"(10)  Ought  the  defendants,  in  the  exercise  of  ordinary 
care,  to  have  known  from  the  apparent  age,  experience,  in- 
telligence, and  capacity  of  the  plaintiff  that  she  was  incapa- 
ble of  comprehending  such  dangers  as  were  incident  to  her 
employment  at  the  machine  in  question  ?    A.  Yes. 

"(11)  Did  the  steam  mangle  in  question,  at  or  prior  to  the 
accident  and  while  the  plaintiff  was  working  at  the  machine, 
run  in  a  jerky,  uneven  and  unsteady  manner?    A.  Yes. 

"(12)  If  you  answer  the  eleventh  question  yes,  did  the 
plaintiff  know  prior  to  her  injury  that  the  mangle  frequently 
ran  in  such  uneven,  jerky  and  unsteady  manner?    A,  Yes. 

"(13)  If  you  answer  the  eleventh  question  yes,  did  the  de- 
fendants or  their  foreman,  prior  to  the  time  of  the  plaintiff's 
injury,  know  that  the  mangle  frequently  ran  in  such  uneven, 
jerky,  and  unsteady  manner?    A.  No. 

"(14)  At  the  time  of  the  plaintiff's  injury,  at  how  many 
revolutions  per  minute  was  the  cylinder  of  the  mangle  re- 
volving?   A.  No  evidence  given  whereon  to  base  an  answer. 

"  (15)  If  the  court  should  be  of  the  opinion  that  the  plaint- 
iff is  entitled  to  recover  in  this  action,  at  what  sum  do  you 
assess  her  damages?  A.  Two  thousand  five  hundred  and 
eighty  dollars  ($2,580)." 

Defendants'  counsel  moved  for  judgment  upon  the  verdict, 

also  for  judgment  notwithstanding  the  verdict,  also  for  an 
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order  setting  the  verdict  aside  and  for  a  new  trial,  all  of 
which  motions  were  denied  and  dne  exceptions  taken  to  the 
rolings.  Judgment  was  rendered  in  plaintiff's  favor  upon 
the  verdict  for  the  damages  as  assessed  by  the  jury.  There 
were  exceptions  to  rulings  on  requests  to  submit  special  ques- 
tions, made  by  counsel  for  defendants,  and  also  to  refusals 
to  charge  as  requested  by  them. 

Joseph  B,  Doe^  for  the  appellants. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Chriatiom  Doerfler^  attorney,  and  MoElray  <6  JEschweUery 
of  counsel. 

Mabshall,  J.  The  trial  of  this  case  seems  to  have  pro- 
ceeded to  the  final  result  appealed  from  either  from  forget- 
f  ulness  or  misconception  of  some  plain  principles  of  the  law 
of  negligence  or  of  the  evidence  in  the  case,  or  a  combina- 
tion of  both.  Upon  the  theory  that  the  allegations  in  respect 
to  failure  on  the  part  of  appellants  to  instruct  respondent  as 
to  the  proper  manner  of  doing  her  work  at  the  mangle  were 
material  in  view  of  the  evidence,  a  number  of  questions  on 
that  subject  were  submitted  to  the  jury.  They  were  imma- 
terial for  three  reasons :  First,  a  girl  of  ordinary  intelligence, 
of  the  age  of  respondent  when  she  was  injured,  must  be  pre- 
sumed to  know  that  if  she  gets  her  fingers  caught  between 
.  rolls  turning  inwardly  from  her,  or  between  a  roll  turning 
that  way  and  a  surface  against  which  it  runs  in  contact,  she 
will  be  injured;  and  testimony  to  the  contrary  does  not 
raise  a  question  for  a  jury.  Second,  respondent  knew  how 
to  do  her  work,  and  was,  according  to  her  own  evidence, 
doing  it  in  precisely  the  right  way  prior  to  her  injury  and 
with  full  knowledge  that  if  she  allowed  her  fingers  to  be 
caught  in  the  mangle  roll  a  serious  injury  to  her  would  prob- 
ably result.  Her  testimony  is  very  positive  on  that.  Third, 
duty  to  instruct;  as  between  master  and  servant,  does  not 
exist  as  to  dangers  which  are  so  obvious  that  the  servant 
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must  be  held  as  a  matter  of  law  to  be  as  familiar  with  them 
as  the  master.  The  principles  referred  to  are  elementary, 
and  have  been  as  often  applied  in  this  and  other  courts  as 
the  facts  have  been  presented  warranting  it.  Roth  v,  S.  £. 
Barrett  Mfg.  Co.  96  Wis.  615 ;  SchiefeUbem  v.  Badger  P.  Co, 
101  Wis.  402;  Bigelow  v,  DanieUon,  102  Wis.  470;  Nugent 
V,  Kauffman  M,  Co.  131  Mo.  241 ;  Jones  v.  RoberU,  57  111. 
App.  56;  Connolly  v.  Eldredge^  160  Mass.  566;  CovUard  v. 
Tecumseh  MHUy  151  Mass.  85;  Crowley  v.  Padfio  MiUsy  148 
Mass.  228 ;  PraU  v.  Prouty^  153  Mass.  333 ;  De  Soma  v.  Staf- 
ford MiUs^  155  Mass.  476. 

Why  the  claim  of  negligence  because  of  failure  to  instruct 
respondent  as  to  the  proper  method  of  doing  her  work  was 
submitted  to  the  jury  is  not  perceived,  consistent  with  a  rea- 
sonable knowledge  of  the  situation  as  the  record  presents  it. 
It  must  be  presumed  that  it  was  known  at  the  time  of  such 
submission  that  the  law  is  well  settled  that  a  person  of  aver- 
age intelligence,  of  the  age  of  fifteen  years,  must  be  pre- 
sumed to  know  that  it  is  dangerous  to  allow  the  hand  to 
be  caught  by  revolving  rolls,  and  that  evidence  from  the 
mouth  of  a  witness  to  the  contrary  does  not  reasonably  rebut 
such  presumption  so  as  to  take  the  question,  in  regard  to 
where  the  truth  lies,  to  the  jury;  and  further,  that  it  is  plain 
judicial  error  not  to  recognize  and  act  upon  such  presump- 
tion. Further,  we  must  assume  that  so  plain  a  principle  of 
law  as  that  there  is  no  duty  to  instruct,  as  between  master 
and  servant,,  where  there  is  no  need  for  instructions,  was 
not  unknown;  and  above  all,  since  it  was  clearly  shown  that 
respondent  was  accustomed  to  feed  the  mangle  in  the  very 
way  she  would  have  been  instructed  to  do  it  if  instructions 
were  needed  and  given,  that  she  understood  fully  the  object 
and  the  reason  thereof  and  that  it  was  dangerous  to  allow 
her  fingers  to  be  caught  by  the  rolls,  we  must  presume  that 
the  learned  trial  court,  by  inattention  to  the  trial  or  for  some 
other  reason,  did  not  understand  the  evidence  when  the  va- 
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rioas  rulings  in  the  case  were  made,  where  the  subject  of 
her  knowledge  and  need  of  instruction  was  involved.  The 
principles  that  govern  this  matter  are  so  plain  that  we  do 
not  feel  justified  in  saying  more  about  them  at  this  time,  or 
their  application  to  this  case. 

We  have  left,  as  the  only  matter  covered  by  the  verdict 
upon  which,  in  any  event,  a  recovery  in  plaintiflf's  favor  could 
be  justified,  the  finding  that  the  mangle  ran  in  an  unsteady 
manner.  We  are  unable  to  find  any  evidence  in  the  record 
to  support  that  finding  except  the  evidence  of  respondent, 
who  testified  that  the  machine  commenced  to  go  wrong 
about  one  hour  before  she  was  injured  and  that  such  diffi- 
culty was  what  caused  the  injury.  In  view  of  the  undis- 
puted evidence  that  there  was  no  discoverable  defect  in 
the  mangle,  that  it  ran  evenly  ever  before  and  ever  after  the 
time  in  question,  and  that  the  connections  between  the  ma- 
chine and  the  motor  from  which  the  power  was  received 
were  such  that  any  such  unsteady  motion  as  claimed  was 
practically  impossible,  we  must  say  respondent's  evidence 
was  contrary  to  all  reasonable  probabilities  and  did  not  raise 
a  conflict  of  reasonable  inferences  for  solution  by  the  jury. 
Such  has  been  the  uniform  holding  of  courts  under  similar 
circumstances,  and  no  other  would  be  consistent  with  reason 
and  common  sense.  Vorhrioh  v.  Oeiider  <&  P.  ^^fff-  Co,  96 
Wis.  277;  Badger  v.  Janesville  C.  MiUsy  95  Wis.  599;  Zeev, 
C,  /».  P.,  M.  <&  0.  E.  Co.  101  Wis.  352;  Wunderlich  v.  Pal- 
utme  K  Ins.  Co.  104  Wis.  382 ;  Bigelow  v.  DanieUon^  102  Wis. 
470;  Dinghy  v.  Star  K.  Co.  134  N.  Y.  552. 

No  one  thing  would  be  more  helpful  in  the  right  admin- 
istration of  justice  than  a  comprehension  and  application  of 
the  foundation  principles  upon  which  facts  must  be  estab- 
lished by  evidence.  The  mere  fact  that  sworn  testimony  is 
produced  in  court  to  establish  a  fact,  even  though  not  dis- 
puted by  other  sworn  testimony,  does  not  warrant  even  the 
submission  of  the  question  involved  to  the  jury.     It  is  the 
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effect  of  the  testimony  or  evidence,  the  weight  of  it,  that 
mast  solve  the  initial  question  of  whether  there  is  a  conflict 
of  reasonable  inferences  calling  for  solution  by  a  jury.  That 
question  is  always  for  the  court  to  determine,  and  a  failure 
to  discharge  the  judicial  function  in  that  regard  with  firm- 
ness and  care  means  a  weakening  of  the  system  upon  which 
parties  must  depend  for  a  just  and  certain  determination 
between  right  and  wrong.  Courts  must  decide  whether 
evidence,  in  any  reasonable  view  of  it,  will  admit  of  con- 
flicting reasonable  inferences,  and  in  legal  actions  juries 
must  decide  between  such  inferences.  When  physical  situ- 
ations or  matters  of  common  knowledge  point  so  certainly 
to  the  truth  as  to  leave  no  room  for  a  contrary  determina- 
tion, based  on  reason  and  common  sense,  such  physical  sit- 
uation and  reasonable  probabilities  are  not  affected  by  sworn 
testimony  which,  in  mere  words,  conflicts  therewith.  The 
fact  established  by  the  situation  itself  and  matters  of  com- 
mon knowledge,  so  clearly  that  no  one  can  reasonably  dis- 
pute it  notwithstanding  evidence  to  the  contrary,*  must 
stand  uncontroverted  and  uncontrovertible,  condemning  as 
false  such  contrary  evidence,  either  upon  the  ground  of 
mistake  or  something  worse.  Under  tf^at  rule  there  was 
nothing  to  submit  to  the  jury  in  this  case,  on  the  question 
of  whether  the  mangle  ran  unevenly  or  not. 

There  is  a  further  fatal  defect  in  the  verdict  in  that  there 
is  no  finding  on  the  subject  of  proximate  cause.  It  seems 
a  work  of  supererogation  at  this  time  to  point  out  and  dis- 
cuss the  necessity  for  such  a  finding  ill  a  case  like  this, 
where  the  fact  involved  is  clearly  not  established  by  the 
undisputed  evidence.  When  a  person  seeks  to  recover  com- 
pensation of  another  for  injuries  on  the  ground  of  negli- 
gence, it  is  absolutely  essential  to  such  recovery  to  estab- 
lish, not  only  a  breach  of  duty  on  the  part  of  the  latter  as 
regards  the  parsonal  safety  of  the  former,  but  that  such 
breach  was  the  proximate  cause  of  the  injury  complained 


Wjb.]  JANUAEY  term,  1901.  497 

Groth  vs.  Tliomanii  and  another. 


of.  There  is  no  exception  to  that  rule.  It  is  a  part  of  the 
very  A,  B,  C's  of  the  law  of  negligence.  All  courts  most 
recognize  and  test  the  right  to  recover  in  every  negligence 
case  by  it.  The  necessity  for  the  finding,  the  nature  of  the 
subject  involved,  the  proper  way  of  submitting  and  explain- 
ing it  to  the  jury,  are  so  clearly  pointed  out  in  the  books, 
and  ,are  so  involved  in  the  very  philosophy,  so  to  speak,  of 
the  law  of  negligence,  that  a  mistake  in  regard  to  the  mat- 
ter is  hard  to  justify.  Sheridan  v,  Bigelow^  98  Wis.  426.  If 
it  were  not  for  such  situations  as  we  have  here,  we  should 
certainly  consider  it  wholly  unnecessary  to  suggest  that  the 
mere  fact  that  a  person  receives  a  personal  injury  at  the 
hands  of  another,  directly  or  indirectly,  does  not  give  such 
person  a  legal  right  to  compensation  for  his  damages  from 
such  other;  that  there  is  no  legal  liability  in  such  a  case  un- 
less a  distinct  breach  of  duty  by  such  other  is  shown,  and, 
in  the  light  of  attending  circumstances,  he  ought  to  have 
foreseen  that  his  conduct  might  naturally  and  probably  re- 
sult in  a  personal  injury  to  some  one  within  the  scope  of 
his  duty  to  protect,  and  the  particular  injury  in  question 
was  such  a  result. 

There  is  a  still  more  striking  feature  in  the  verdict,  in  the 
light  of  the  judgment,  than  any  to  which  we  have  referred, 
in  view  of  the  undisputed  evidence  that,  if  the  injury  hap- 
pened to  the  girl  by  any  fault  that  could  in  any  event  be 
charged  to  appellants  as  actionable  negligence,  it  was  in  re- 
spect to  the  unsteady  motion  of  the  mangle  roll,  and  further 
in  view  of  the  undisputed  evidence  that  the  claimed  un- 
steady motion  of  the  roll  existed  so  short  a  time*  before  the 
injury  occurred  as  to  relieve  defendants  from  any  charge  of 
negligence  in  not  knowing  thereof,  from  mere  lapse  of 
time,  and  of  any  negligence  at  all  in  regard  to  the  matter 
in  the  absence  of  evidence  of  actual  knowledge  of  the  diffi- 
culty.    Such  feature  is  this:  The  jury  found  as  a  fact  that 

appellants  did  not  know  of  any  difficulty  with  the  move- 
Voi*  110  -  33 
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ment  of  the  roll  before  the  accident,  and  yet  jadgment 
went  in  favor  of  respondent.  The  finding  of  the  jury,  in 
the  light  of  the  evidence  we  have  referred  to,  exonerated 
appellants  from  all  fault,  and  should  have  led  to  a  judgment 
in  their  favor.  In  saying  this,  we  assume  that,  if  the  faulty 
working  of  the  mangle  roll  was  not  the  subject  prominent 
in  the  judicial  mind  when  the  case  was  submitted  to  the 
jury,  it  must  have  been  what  ruled  the  situation  in  permit- 
ting the  case  to  go  to  judgment  as  it  did.  Before  the  final 
decision  occurred  it  must  have  been  brought  out  with  too 
much  significance  to  admit,  reasonably,  of  its  being  over- 
looked, that  respondent  made  no  claim,  by  evidence,  that 
any  fault  of  appellants  caused  her  injury  except  that  in- 
volved in  the  unsteady  motion  of  the  mangle  roll.  She 
said: 

^^I  did  not  ask  any  one  how  to  do  the  work.  I  thought 
I  knew  how  to  do  it.  I  looked  at  others  doing  the  work 
and  did  not  think  any  instructions  were  necessary.  They 
pushed  the  towels  in  with  the  palms  of  their  hands  with 
their  fingers  sticking  up,  and  that  is  just  exactly  the  way  I 
did  it.  There  is  no  reason  so  far  as  1  know  why  my  hand 
was  caught  except  that  the  machine  went  faster  than  it  had 
been  going." 

We  must  conclude  that,  from  press  of  business  or  some 
other  cause,  the  fact  that  the  verdict  exonerated  appellants 
from  the  charge  of  negligence,  as  regards  the  condition  of 
the  mangle  roll,  was  not  comprehended  by  the  trial  court, 
else  the  judgment  would  not  have  been  rendered  as  it  was. 
Since  no  actionable  negligence  was  found  by  the  verdict  in 
any  view  that  can  be  taken  of  it,  for  want  of  any  finding  on 
the  subject  of  proximate  cause,  it  seems  that  the  motion 
for  judgment  in  defendants'  favor  should  have  been  granted. 
It  follows  that  the  judgment  should  be  reversed,  and  the 
cause  remanded  with  directions  to  render  judgment  in  favor 
of  defendants,  dismissing  the  action  with  costs. 

By  the  Court —  So  ordered. 


Wis.]  JANUAEY  TEEM,  1901.  499 

Coxe  Bros.  A  Co.  tb.  Ifilbratlu 

Oozs  Bbos.  &  Co.,  Bespondenty  vs.  Milbrath,  Appellant. 

May  1—May  fi,  1901. 

Suretyship  cmd  guaranty:  Statute  of  frauds:  Consideration:  Menuh 
randum:  Appeal:  Application  of  payments:  Evidence:  Witnesses: 
Sefreshing  memory:  Impeachment:  Res  gestae 

1.  A  writteQ  instrument  addressed  to  plaintiff,  which  stated  that  the 
undersigned  agreed  to  extend  an  existing  guaranty  of  the  credit 
of  a  third  person  for  a  certain  time,  to  cover  sales  to  be  made  dur- 
ing such  time,  is  a  valid  memorandum  relating  to  future  sales, 
and  sufficiently  expresses  the  consideration  within  the  statute  of 
frauds  (sec.  2807,  Stats.  1898)  requiring  a  contract  to  answer  for 
the  debt,  eta,  of  another  to  express  the  consideration. 

IBl  Where  a  creditor  receives  a  guaranty  only  covering  credit  to  be  ex- 
tended to  the  debtor  in  the  future,  and  afterwards  receives  a  pay- 
ment from  the  debtor  without  any  application  thereof  by  him,  the 
creditor  has  the  right  to  apply  it  to  the  oldest  item  of  the  account 
between  them,  even  though  it  arose  before  the  guaranty. 

•&  It  is  only  when  the  memory  needs  assistance  that  resort  may  be  had 
to  memoranda  to  refresh  the  memory  of  a  witness,  and  where  a 
witness  does  not  admit  weakness  of  memory  or  inability  to  re- 
member the  facts  as  he  understands  them,  no  proper  foundation  is 
laid  for  the  use  of  such  memoranda  and  they  should  be  promptly 
ruled  out  • 

-4  Where  a  suit  is  brought  against  the  guarantor  of  the  credit  of  a 
debtor,  and  the  guarantor  relies  on  a  payment  made  by  the  debtor, 
alleged  to  have  been  applied  in  payment  of  the  account  sued  on, 
conversations  between  the  debtor  and  plaintiff*s  agent  as  to  the 
state  of  the  account,  and  letters  written  by  the  debtor  to  such 
agent  requesting  him  to  misrepresent  to  the  guarantor  the  state 
of  the  account,  are  irrelevant  and  not  admissible  against  the  guar- 
antor's objection. 

•6.  Had  such  letters  and  the  conversations  related  only  to  matters  of 
impeachment,  a  general  objection  would  be  a  waiver  of  the  failure 
to  lay  a  proper  foundation  for  the  evidence. 

•Ob  A  letter  written  three  days  before  the  transaction  in  issue  is  not  ad- 
missible as  a  part  of  the  res  gestae. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  J.  0.  Ludwiq,  Judge.    Beversed. 
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On  August  1, 1895,  the  defendant  executed  and  delivered, 
to  plaintiff  a  guaranty,  of  which  the  following  is  a  copy: 

"  Whereas^  Otto  Kornreich  is  indebted  to  Coxe  Bros.  <&  Co.y 
Inc.,  on  open  account,  for  coal  heretofore  sold  and  delivered 
by  Coxe  Bros,  <&  Co,^  Inc.,  to  him,  in  the  sum  of  thirteen  hun- 
dred and  one  iVv  dollars. 

^^Andwliereaa^  Otto  Kornreich  intends  to  purchase  of  C<xee 
Bros,  <&  Co,j  Inc.,  further  amounts  of  coal  from  time  to  time 
after  the  date  hereof. 

"  Now,  in  consideration  of  the  preinises  and  one  dollar  to  me 
in  hand  paid  by  Coase  Bros.  <&  Co.^  Inc.,  the  receipt  whereof  is 
hereby  acknowledged,  I  guarantee  the  payment  to  said  Coxe 
Bros.  (&  Co.,  Inc.,  of  the  said  sum  of  tnirteen  hundred  and 
one  AV  dollars,  now  owing  to  them  from  said  Otto  Korn- 
reich; and  I  further  guarantee  the  payment  to  Coxe  Bros.  <& 
Co.,  Inc.,  of  all  further  sums  which  may  become  due  and  pay- 
able to  them  from  said  Otto  Kornreich  at  any  time  or  times 
hereafter  before  the  1st  day  of  August,  A.  D.  1896. 

^'Milwaukee,  August  1st,  1895. 

«C.  W  Milbrath.'' 

At  the  time  this  guaranty  expired,  Kornreich  owed  plaint- 
iff $870.78.  It  continued  to  sell  coal  to  him,  and  he  made 
payments  from  time  to  time,  so  that  on  January  18,  1897, 
there  was  a  balance  due  plaintiff  of  $3,528.64.  On  that  date 
defendant  delivered  to  plaintiff  a  writing  in  the  following 

form: 

"  Milwaukee,  August  1st,  1896. 
"  Coxe  Bros,  cfe  Co.,  Inc.,  City: 

^'  I  hereby  extend  the  guaranty  of  O.  Kornreich's  account, 
which  expires  to-day,  to  an  amount  not  exceeding  twenty- 
five  hundred  dollars,  until  May  1st,  1897. 

"  Yours  very  truly, 

"C.W.  Milbrath." 

Thereafter  more  coal  was  furnished  and  payments  made, 
so  that,  when  the  alleged  extension  expired,  Kornreich 
owed  plaintiff  $1,583.29.  The  coal  furnished  between  Jan- 
uary 18, 1897,  and  the  d^te  when  the  extension  expired  was 
of  the  value  of  $1,859.57.  It  is  to  recover  the  balance  due 
as  above  stated  that  this  action  was  commenced,  the  plaintiff 
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founding  its  right  of  recovery  upon  said  extension  agree- 
ment. The  answer,  after  sundry  denials,  sets  up  payment 
by  defendant  to  plaintiflf  of  the  sum  of  $2,000,  and  other 
payments  by  Kornreich,  so  that  there  was  nothing  due 
plaintiflf  from  defendant  at  the  time  the  action  was  com- 
menced. On  the  trial  it  appeared  that  the  plaintiff  had  been 
importuning  Kornreich  to  pay.  On  March  20, 1897,  ho  de- 
livered to  plaintiflf  his  promissory  note,  indorsed  by  defend- 
ant, to  apply  on  account.  The  only  issue  submitted  to  the 
jury  was  whether  this  note  was  delivered  to,  and  accepted 
by,  plaintifif's  agent,  to  be  applied  on  defendant's  guaranty. 
The  jury  found  in  the  negative.  Thereupon  judgment  was 
rendered  in  favor  of  plaintiflf  for  balance  due,  as  above 
stated,  with  interest.  A  new  trial  was  denied,  and  the  de- 
fendant has  appealed,  claiming  that  the  extension  agreement 
is  void  under  the  statute  of  frauds,  that  the  verdict  is  con- 
trary to  the  evidence,  and  that  certain  evidence  produced  on 
the  trial  was  improperly  admitted. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
JuLivs  E,  Roehr. 

For  the  respondent  there  was  a  brief  signed  by  Vcm  Dyke 
4&  Vcm  Dyke  &  Carter^  and  oral  argument  by  O,  D.  Van  Dyke. 

Bardeek,  J.  1.  The  plaintiflf  claims  that  the  two  papers 
oflfered  in  evidence  should  be  read  together  as  one  instru- 
ment, and  that  by  so  doing  they  are  not  repugnant  to  the 
requirements  of  sec.  2307,  Stats.  1898,  that  a  consideration 
shall  be  expressed.  As  we  view  the  situation,  a  decision  of 
this  question  is  not  essential  to  support  the  plaintiflf's  cause 
of  action.  The  extension  agreement  was  made  January  18, 
1897.  After  that  date  the  plaintiflf  furnished  Kornreich 
coal  of  the  value  of  $1,859.57.  If  the  new  agreement  is 
valid  as  to  coal  furnished  after  its  execution,  unless  it  be 
held  that  the  note  given  by  defendant  must  be  applied  upon 
the  guaranty,  the  judgment  must  be  sustained  so  far  as  this 
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.point  is  concerned.  When  one  approaches  a  consideration 
of  a  question  arising  under  the  statute  of  frauds,  he  is  met 
with  a  wilderness  of  decisions,  not  always  harmonious. 
Whatever  might  be  our  views  if  the  question  were  a  new 
one,  the  necessity  of  following  blazed  lines,  and  keeping  the 
way  unembarrassed  by  close  distinctions,  is  manifest.  In 
WUliams  v.  Ketohum^  19  Wis.  231,  this  court  held  that  a 
memorandum  to  the  effect  that  the  signer  would  be  responsi* 
ble  for  the  purchase  of  goods  by  one  party  from  another, 
until  notice  to  the  contrary,  was  equivalent  to  saying  to  the 
party  that,  if  he  would  sell  goods  to  the  third  party,  the 
signer,  in  consideration  thereof,  would  be  responsible  for 
the  amount  of  such  sale  until  notice  to  the  contrary.  It 
then  said  that  ^^  it  has  been  uniformly  held  that  such  mem- 
orandums relating  \^  future  sales  do  express,  not  in  so  many 
words,  but  as  gathered  from  the  whole  instrument,  the  con- 
sideration, and  are  valid."  In  Waldhsim  v.  MiUer^  97  Wis. 
300,  thQ  guaranty  was  as  follows:  "I. hereby  guarantee  ac- 
count of  Edward  Bliven  to  Waldheim  &  Co.  for  $221.25, 
at  $40  per  month;  the  payments  commencing  September  8, 
1894."  Parol  evidence  was  admitted  to  show  that  the  ac- 
count named  was  not  an  already  existing  account,  but  on& 
about  to  be  contracted,  and  which  was  not  in  fact  contracted 
until  after  the  guaranty  was  given.  The  court  said:  "This 
made  a  valid,  present  consideration,  which  is  sufficiently 
expressed  in  the  writing  to  satisfy  the  statute."  The  guar- 
anty in  suit  easily  comes  within  the  rule  of  those  cases,  and 
is  valid  as  to  sales  made  after  its  delivery.  Even  if  we 
admit  that  the  guaranty  limited  total  sales  to  $2,500,  the 
situation  is  not  changed.  The  evidence  shows  that  after 
its  delivery  the  total  sales  amounted  to  only  about  $1,800. 
When  payments  were  made,  no  application  of  them  was 
made  by  Kornreich.  The  plaintiff  had  a  right,  as  it  did,  to 
apply  payments  on  the  oldest  item  of  the  account.  Brandt^ 
Suretyship  &  G.  §  330. 
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2.  The  argument  that  the  verdict  was  contrary  to  the  evi- 
dence was  properly  addressed  to  the  trial  court.  His  de- 
cision cannot  be  overturned,  unless  we  can  say  it  was  palpa- 
bly wrong.  The  evidence  regarding  the  question  whether 
the  note  indorsed  and  paid  by  defendant  was  to  be  applied 
on  the  guaranty  was  sharply  in  dispute.  There  is  evidence 
on  both  sides,  and  no  such  preponderance  as  would  warrant 
us  in  disturbing  the  ruling  of  the  trial  court. 

3.  The  question  regarding  the  application  of  the  note 
mentioned  upon  the  guaranty  was  the  all-important  question 
of  fact  in  the  case.  Plaintiff's  Milwaukee  office  was  in 
charge  of  its  agent,  Mr.  Euesel.  He  was  called  as  a  wit- 
ness for  plaintiff,  and  after  stating  his  attempts  to  make 
collection  from  Mr.  Kornreich,  and  the  receipt  of  the  note 
by  him,  he  was  asked :  "  Did  you,  while  the  receipt  of  that 
note  was  fresh  in  your  memory,  make  any  written  memo- 
randum of  any  kind  in  regard  to  that  transaction?"  He 
replied  that  he  wrote  a  letter,  and  that  he  had  refreshed  his 
recollection  therefrom.  Upon  his  earlier  examination,  he 
had  testified  that  defendant  had  delivered  the  note  to  him. 
Komreich  testified  that  he  secured  the  note  from  defendant, 
and  delivered  it  to  Euesel,  upon  the  understanding  that  it 
was  to  apply  upon  the  guaranty.  It  was  to  rebut  this  testi- 
mony that  the  question  referred  to  was  propounded.'  De- 
fendant objected  to  the  testimony  as  not  being  proper  be- 
cause the  letter  was  not  produced.  Thereupon  the  letter 
was  produced  and  identified,  and  the  record  shows  the  fol- 
lowing proceedings: 

^^Plaintif^s  counsd :  We  offer  the  letter  in  evidence.  {Ob- 
jected to.)  Court:  I  will  not  allow  it  to  go  in  evidence  at 
this  time,  but  the  witness  can  use  it  as  a  memorandum  to  re- 
fresh his  memory.  {Exception,)  Plavritiff^a  counsel:  We 
now  offer  the  letter  in  evidence  in  connection  with  the  wit- 
ness's testimony.  {Objected  to  as  iyiQ^rrhj^eienL  Objection  over- 
ruled.  Exception.)  Uourt:  Of  ^^  ^^^  tVie  rule  is  very  pe- 
culiar in  respect  to  that;  very  Xxk    tU®^" 
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The  witness  thea  testified  that  he  had  read  this  letter, 
and  was  positive  that  Mr.  Kornreich  did  not  deliver  the  note 
to  him,  and  that  it  was  not  true  that  he  told  him  it  was  to 
apply  on  the  guaranty.  He  then  spoke  of  a  conversation 
with  defendant  at  the  time  he  paid  the  note,  and  produced 
another  letter,  written  four  days  after  the  note  was  paid, 
from  which  he  had  refreshed  his  recollection.  The  follow- 
ing, with  reference  to  this  letter,  appears  in  the  record: 

^^ Plaintiff '*8  counsel :  I  suppose  that  is  subject  to  the  same 
ruling  your  honor  has  made.  I  will  now  offer  it  in  evidene. 
{Objected  to,)  Court:  The  rule  is  that  when  the  witness  has 
an  independent  present  recollection  the  paper  will  not  be 
admitted  in  eviaence,  while  if  he  has  no  present  recollec- 
tion, but  testifies  from  his  conviction  as  to  the  papers,  it 
will  be  admitted."  "  Court:  I  will  state  here,  in  connection 
with  the  other  ruling,  that  although  I  may  refuse  to  let  the 
paper  go  in  evidence,  the  rule  is  well  settled  that  the  oppos- 
ing counsel  and  the  jury  have  a  right  to  inspect  the  paper 
from  which  the  witness  has  testified,  but  it  does  not  follow 
from  that  that  it  should  go  in  evidence.  But  it  can  be  used, 
and  should  be  given,  for  the  instruction  of  both  counsel  and 
jnry." 

There  is  nothing  appearing  in  the  case  going  to  show  that 
the  witness  was  at  all  infirm  in  his  recollection  of  the  facts 
in  controversy.  He  does  not  at  any  time  admit  weakness 
of  memory  or  inability  to  remember  the  facts  as  he  under- 
stands them.  A  very  complete  and  helpful  discussion  of 
the  law  of  evidence  in  relation  to  the  use  of  memoranda 
to  refresh  the  memory  of  witnesses  is  contained  in  Jones, 
Ev.  §§  877-886.  After  discussing  the  mode  of  using  the 
memoranda,  at  section  883  he  says:  ^^  It  is  hardly  necessary 
to  state  that  it  is  ordy  when  the  memory  n^ds  assistance  that 
resort  may  be  had  to  these  aids,  and  that,  if  the  witness  has 
an  independent  recollection  of  the  facts  inquired  about,  there 
is  no  necessity  or  propriety  in  his  inspecting  any  writing  or 
memorandum."  We  are  unable  to  determine  from  the  rec- 
ord to  what  extent  these  letters  were  used  before  the  jury. 
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The  defendant's  counsel  assumes  that  they  were  in  evidence, 
while  the  other  side  claim  they  were  not.  As  to  the  first 
letter,  there  was  an  unqualified  offer  of  it  in  evidence,  an 
objection,  which  was  overruled,  and  an  exception.  Later 
remarks  of  the  court  raise  some  doubt  of  whether  he  consid- 
ered it  was  in  evidence.  The  ruling  mentioned  puts  the 
first  letter  in  evidence.  Unless  the  witness  needed  it  to  aid 
his  memory,  it  had  no  place  in  the  case.  Without  the  proper 
foundation  being  laid,  the  court  should  have  promptly  ruled 
both  letters  out. 

Testimony  was  also  offered  and  received  of  conversations 
between  plaintiff's  agent  and  Mr.  Kornreich  confirmatory 
of  plaintiff's  case,  and  in  contradiction  of  the  testimony 
given  by  him.  A  general  objection  was  overruled,  and  a 
motion  to  strike  out  denied.  Several  letters  written  by 
Kornreich  to  Kuesel  were  also  produced  and  admitted. 
Some  of  them  tended  to  contradict  the  testimony  of  the 
writer,  while  others  had  a  direct  bearing  upon  other  features 
of  the  case,  ^one  of  them  was  admissible  as  against  the 
defendant.  Had  they  and  the  conversation  mentioned  re- 
lated only  to  matters  in  impeachment  of  the  witness,  the 
failure  to  make  the  objection  in  proper  form  might  be  con- 
sidered a  waiver  of  the  failure  to  lay  a  proper  foundation 
for  the  evidence.  Jones,  Ev.  §  849.  But  such  is  not  the 
fact.  Conversations  generally  about  the  state  of  account, 
the  letter  regarding  the  request  of  Kornreich  for  Kuesel  to 
misrepresent  the  state  of  his  account  to  defendant,  had  no 
relevancy  to  the  issue  being  tried.  The  letter  had  a  tend- 
ency ^o  itnpeach  the  general  character  of  the  witness.  It 
was  not  a  part  of  the  res  gestoBy  as  it  was  written  several  days 
before  the  note  was  executed.  For  the  errors  in  the  recep- 
tion of  evidence,  the  judgment  must  be  reversed,  and  a  new 
trial  had. 

By  the  Court. —  So  ordered. 
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no       506     Spbiser,  Eeceiver,  Appellant,  vs.  Merchants'  ExoHijraB 
Gi?  •-  *^^^  Bank  and  another,  Respondents. 

1^^        s  43l  Same,  Respondent,  vs.  Same,  Appellants. 
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—  Beceivera:  Compensation:  Employment  of  attorneys:  Attomey*B  fees: 

.   Settling  accounts:  Marshaling  of  assets  and  expenses:  Payment  of 

expenses:  Interest, 

1.  The  fact  that  property  is  in  the  custody  of  the  law  is  no  justifica- 

tion for  violating  the  principle  that,  save  as  costs  are  taxable  by 
statute,  property  should  not  be  taken  from  its  owner  directly,  or 
indirectly  in  the  form  of  allowance  to  a  receiver  or  other  trustee^ 
to  pay  the  expenses  of  his  adversary  in  litigation. 

2,  The  compensation  of  receivers,  trustees,  and  other  like  officers  of 

courts  should  be  restrained  to  reasonable  charges,  measured,  not 
by  the  highest  salaries  which  large  establishments  may  pay,  but 
by  analogy  to  such  as  the  law  allows  to  public  officers  having  sim- 
ilar duties. 

8.  It  is  one  of  the  duties  resting  on  receivers,  trustees,  and  like  officers 
of  courts,  that  they  exercise  the  same  diligence  to  keep  down  ex- 
penses that  they  use  in  protecting  or  realizing  upon  the  property 
intrusted  to  them. 

4  Almost  the  only  step  taken  by  the  receiver  of  an  insolvent  corpora- 
tion, which  was  not  worthy  of  criticism,  was  his  prompt  and  com- 
mendable diligence  in  disposing  of  the  stock  of  goods  coming  to 
his  hands  for  a  fair  sum,  and  it  appeared,  among  other  things,  that 
he  withdrew  the  money  realized  on  such  sale  from  a  respectable 
bank  within  a  month  after  making  the  sale,  and  secretly  loaned 
it  to  his  personal  friends  and  to  the  firm  of  which  he  was  a  mem- 
ber; that  he  immediately  retained,  and  began  making  large  pay- 
ments to,  attorneys  who  represented  one  class  of  contesting  claim- 
ants for  the  proceeds  of  the  assets  in  his  hands,  including  iy  such 
payments  their  services  in  commencing  the  suit  for  sequestration^ 
and  suits  for  attacking  the  validity  of  attachment  liens  for  which 
he  was  in  no  way  liable;  that  he  took  no  vouchers  for  such  pay- 
ments, and  made  them  without  any  order  of  court  therefor,  and 
without  the  advice  of  disinterested  counsel;  that  he  resisted  all 
demands  upon  him  to  make  any  report  or  account;  that  when  per- 
sonally cited  by  order  of  the  court,  he  neglected  to  include  in  his 
account  an  item  of  $90,  and  all  interest;  and  that  upon  the  hearing 
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instead  of  making  fall  disclosures  ,he  placed  every  obstacle  in  the 
way  of  discovery  as  to  his  handling  of  the  money,  denied  loaning 
any  of  it  to  his  firm,  and  imposed  upon  those  interested  in  the 
funds  in  his  hands  the  labor  of  discovering  facts  he  bad  concealed. 
Hdd^  such  affirmative  misconduct  as  warrants  imposing  on  him 
as  the  penalty  entire  exclusion  from  any  allowance  by  way  of 
compensation. 

6.  While  it  is  possible  that  the  attorneys  for  one  of  the  antagonistic  par- 

ties to  litigation  over  assets  in  the  hands  of  a  receiver  may  be  safe 
advisers  for  the  receiver,  the  probabilities  are  all  against  it.  Such 
practice  is  a  dangerous  one  and  should  be  discouraged, 
ft.  In  such  case  payments  to  such  attorneys  should  not  be  approved,  or 
their  advice  recognized  as  justification  of  the  receiver's  acts,  unless 
it  is  made  entirely  clear  that  the  necessarily  and  properly  prejudi- 
cial attitude  of  such  counsel  cannot  have  affected  their  service  to 
the  receiver. 

7.  A  receiver  represents  all  persons  interested  in  the  proceeds  to  be 

realized  by  him.  His  duty  is  as  high  to  one  as  to  another,  and  he 
must  not  join  as  a  partisan  with  one  or  one  class  against  another. 
If  he  does  so^  without  express  order  of  the  court,  his  action  will  not 
be  approved,  nor  will  he  be  allowed,  as  against  general  funds,  ex- 
penses thereby  incurred. 

8.  Where  the  financial  transactions  of  a  receiver  for  presentation  to 

the  court  were  of  the  simplest,  and  consisted  of  the  receipt,  within 
one  month  after  his  appointment,  of  a  gross  sum  of  money,  and  of 
a  few  items  of  interest  thereon,  and  of  some  twenty-five  items  of 
disbursements,  they  do  not  justify  the  expense  of  employment  of 
professional  assistance  in  stating  the  account 

9.  Where,  after  certain  creditors  had  attached  the  property  of  an  in- 

solvent corporation,  and  other  creditors  had  begun  proceedings  to 
sequestrate  the  corporate  property,a  receiver  was  appointed  in  such 
proceedings,  and  the  prosecution  of  the  attachment  suits  enjoined, 
and  the  sequestration  proceeding  did  not  result  in  the  production 
of  any  new  fund,  the  receiver  is  not  entitled,  without  the  express 
o^der  of  the  court,  to  credit  for  expenses  and  attorney's  fees  in 
prosecuting  the  sequestration  proceedings. 

10.  Where  the  court  has  adjudged  possession  and  sale  by  a  receiver, 

rather  than  by  the  less  elastic  methods  permitted  the  sheriff,  ad- 
visability and  benefit  are  presumed,  and  the  necessary  expense  of 
the  taking,  care,  and  disposition  of  the  property,  at  least,  must 
come  out  of  the  proceeds. 

11.  When  there  are  different  funds  in  th^  h0kU^  ^^  ^  receiver,  the  court 

should  so  marshal  them  as  that  g^^^  ^  e^P^^^^^^  ^^  ^  P^^  ^^ 
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of  general  funds,  and  nothing  out  of  those  afifected  by  special  rights 
or  liens  except  such  as  pertain  directly  to  the  creation  or  oonserra* 
tir>n  of  such  special  fund. 

12l  a  receiver,  in  reliance  upon  the  decisions  of  the  supreme  court  in 
the  action  in  which  he  was  appointed,  is  justified  in  paying  the 
necessary  and  reasonable  expenses  attending  the  general  perform- 
ance of  his  duties  as  an  administrative  receiver  out  of  funds  in  his 
hands,  and  should  be  given  credit  therefor  in  his  accounta 

18.  Where  the  property  of  an  insolvent  corporation  was  claimed  by  gen- 
eral creditors  and  also  under  attachment  liens,  a  receiver  appointed 
in  sequestration  proceedings  is  not  entitled  to  credit  for  a  voluntary 
payment  of  expenditures  and  attorney's  fees  incurred  in  the  liti- 
gation between  the  two  classes  of  creditors,  in  the  absence  of  any 
showing  that  he  had  thereby  created  a  fund  for  the  benefit  of  a 
class,  all  the  members  of  which  ought  to  contribute  to  the  expenses 
of  creating  that  in  which  they  are  to  share. 

14  The  receiver  of  a  corporation  is  entitled  to  credit  for  expenditures 
and  reasonable  attorney's  fees  in  defense  of  his  actual  possession  of 
the  property  confided  to  him  by  the  court;  in  taking,  arrang^g, 
and  disposing  of  such  property;  in  efforts  to  obtain  possession  of 
the  books  and  other  assets  of  the  corporation;  and  in  instituting 
suits  on  assigned  accounts  at  the  express  order  of  the  court 

15.  In  such  case  the  attorney's  fees,  taxed  as  costs  and  collected,  must 
be  deducted  from  the  value  of  attorney's  services,  as  fixed  and 
allowed  by  the  court. 

18.  Where  a  receiver  of  an  insolvent  corporation  delayed  rendering  his 
accounts  for  many  years,  and,  without  justification,  paid  large 
sums  to  attorneys  for  their  services  and  disbursements  under  a 
misunderstanding  of  his  duty,  and  thereaf  t<er  diverted  a  large  part 
of  the  proceeds  intrusted  to  his  care  to  his  own  use,  the  court,  in 
the  exercise  of  its  discretion,  charged  him  only  with  simple  interest 
upon  the  whole  balance  due  from  the  time  he  should  have  ran- 
dered  his  accountb 

Appeals  from  an  order  of  the  superior  court  of  Milwau- 
kee county:  J.  C.  Ludwig,  Judge.  Affirmed  upon  the  ap- 
peal of  the  receiver;  reversed  upon  that  of  the  creditors. 

Appeal  from  order  settling  accounts  and  awarding  ex- 
penses and  compensation  to  the  receiver  in  the  case  of  Bal- 
lin  and  others,  as  plaintiffs,  against  the  J.  &  E.  B.  Friend 
Lace  Importing  Company  and  others,  as  defendants.     On 
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January  16, 1890,  the  plaintiflfs  Ballia  &  Co.,  judgment  cred- 
itors, comraenced  suit  by  Williams,  Friend  &  Bright,  and 
.Finohefe,  Lynde  &  Miller,  as  their  attorneys,  to  close  up  the 
43efendant  corporation,  and  sequestrate  its  property,  under 
seo.  3216,  E.  S.  1878.     At  that  time  the  Merchants*  Exchange 
JSdfThlc  and  the  Kalamazoo  Knitting  Company  had  attached 
all  t^lie. stock  in  trade  of  the  insolvent  corporation,  and  the 
sheriff  was  in  possession.    Certain  other  creditors  had  filed 
subsequent  attachments  on  the  same  property.    In  addition, 
^LL  of  the  accounts  receivable  of  the  insolvent  corporation 
had    been  assigned  to  a  class  of  creditors  represented  by    • 
"Siessrs.  Quarles,  Spence  &  Quarles.     Upon  the  filing  of  the 
complaint,  the  court  entered  an  order  sequestrating  the 
property  and  enjoining  all  parties  from  prosecuting  other 
suits  against  the  corporation,and  appointed  Morris  Speiser  re- 
ceiver, in  pursuance  of  the  statute,  and  ordered  him  to  take 
into  his  possession  all  of  the  property  of  said  corporation, 
and  dispose  of  the  same,  and  ordered  that  the  sheriff  turn 
over  to  him  the  stock  of  goods  then  held  under  attachment. 
Thereupon  appeals  were  taken  by  the  two  classes  of  attach- 
ing creditors,  especially  from  that  part  of  the  order  com- 
manding the  sheriff  to  relinquish  possession  to  the  receiver 
«iXid  the  part  enjoining  other  proceedings.     On  that  appeal 
the  plaintiflfs  Ballin  &  Co.  were  named  as  respondents,  and 
^  Axpoix  their  attorneys  the  notice  of  appeal  was  served,  and 

\  in  this  court  the  brief  in  opposition  to  the  appeal  was  signed 

j  V  their  attorneys,  describing  themselves  as  attorneys  for  the 

respondents.    The  order  was  affirmed  on  appeal.     BaUin 
v.  I/>eb^  78  Wis.  404.    Meanwhile,  the  property  having  been. 
^  turned  over  in  accordance  with  the  order  of  the  c\tc>i\\» 

court,  it  was  at  once  disposed  of  by  tVi©  receiver  for  %^^}Si. 
:  On  January  15, 1894,  after  extetva^A  \.t\»V  ^ti  c\tcu\\.  ctc^vc^ 

after  the  filing  ot  the  remittitur  ^y^e  iotmer  ap^e^^X^  Vij^, 

\  ^Tfder  was  entered  denying  the  M    \V       ^  '^^  ol  \Xve  A^^^x^V 

ants  to  preference,  by  reason  of     \\\^^    ^Xjyj^CiVm^^^^^  ^xv^  ,^^ 


V 
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judging  that  all  proceeds  of  property  in  the  hands  of  the 
receiver  be  divided  among  all  creditors  who  should  prove 
their  claims  ratably.  That  order  also  directed  the  receiver 
to  bring  suits  against  the  respective  assignees  of  accounts 
receivable,  holding  that  the  main  action  could  not  be  main- 
tained  against  them  for  that  relief.  Thereupon  the  attach- 
ing creditors  again  appealed,  and  their  appeal  was  defended 
in  this  court  by  O.  T.  Williams  and  Miller,  Noyes  &  Miller, 
under  the  designation  of  attorneys  for  plaintiffs  and  re- 
spondents. The  decision  of  the  trial  court  was  reversed  as 
to  the  rights  of  the  attaching  creditors  to  preference.  Opin- 
ion filed  February  5, 1895  {Ballin  v.  Merchant^  JSxch.  Bank^ 
89  Wis.  278).  This  decision  was  considered  by  the  receiver's 
attorneys  conclusive  against  his  right  of  recovery  in  the 
suits  against  the  assignees  of  the  various  accounts,  and  those 
actions  were  discontinued  in  April,  1896.  Commencing 
about  September,  1896,  the  attorneys  of  the  Exchange  Bank 
persistently  demanded  that  the  receiver  file  his  account  and 
distribute  the  money  in  his  hands,  which  he  failed  to  do 
until  an  order  to  show  cause  was  served  upon  him  return- 
able October  11, 1897,  whereupon  he  presented  an  account, 
and  amended  the  same  the  following  day.  That  account 
showed  total  receipts  of  $7,504.10,  and  claimed  credits  to 
the  amount  of  $7,523.95,  to  which  was  afterwards  added 
$250  additional  attorney's  fees  claimed  (of  these  credits, 
$2,500  was  claimed  as  compensation  by  the  receiver,  and 
over  $3,500  for  attorney's  fees) ;  thus  more  than  exhausting 
the  entire  estate.  The  account  was  objected  to,  and  referred 
to  Commissioner  Hugh  Kyan  for  examination  and  report. 
He  reported  receipts  of  money,  including  interest,  actually 
collected  by  the  receiver,  to  the  amount  of  $8,151,  consist- 
ing wholly  of  the  proceeds  of  the  attached  property.  He 
allowed  credit  to  the  receiver  for  $600,  confined  to  services 
in  the  disposal  of  the  property  turned  over  to  him.  He  al- 
lowed disbursements  for  counsel  fees  for  general  retainer 
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and  general  advice  in  and  about  the  receivership  $600,  and 
for  services  in  the  suits  upon  the  assigned  accounts,  $200, 
and  for  services  in  connection  with  the  final  accounting 
$150.  He  also  allowed  as  credits  money  disbursements 
amounting  to  $1,409.35,  all  relating  to  the  acquisition,  care, 
and  disposal  of  the  stock  of  merchandise,  except  an  item  of 
publishing  notice  to  creditors,  and  the  costs  paid  on  discon- 
tinuance of  the  suits  against  the  assignees  of  accounts.  The 
court  modified  this  by  allowing  in  addition  $800  of  attor- 
ney's fees  in  the  course  of  the  litigation  m  the  present  ac- 
tion, and  an  unitemized  allowance  of  $142.43  for  various 
disbursements  made  by  the  attorneys;  also  for  disburse- 
ments for  the  costs,  printing,  and  so  forth,  upon  the  second 
appeal,  above  mentioned.  He  also  added  $150  as  compensa- 
tion to  the  receiver  for  his  services  in  connection  with  the 
various  stages  of  the  litigation.  The  court  thus  found  a 
balance  due  from  the  receiver  of  $3,808.58,  to  which  he 
added  interest  at  six  per  cent,  from  December  1,  1897,  and 
ordered  that  the  receiver  forthwith  pay  the  total  to  the  clerk 
of  the  court.  From  that  order  both  the  receiver,  Morris 
SpeiseTj  and  the  attaching  creditors,  Mercha/nta*  EacTiange 
Ba/nk  and  Kala/mazoo  Knitting  Company,  appeal. 

For  the  receiver  there  were  separate  briefs  by  Moritz 
Wittigy  attorney,  and  Edwin  S,  Mack^  of  counsel,  and  oral 
argument  by  Mr.  Mack.  They  contended,  tnter  alia,  that 
the  receiver  was  justified  in  paying  his  counsel  without  an  ex- 
press order  for  that  particular  purpose.  High,  Receivers, 
§§217, 798;  Beach,  Receivers,  §§  263,  751;  Haydock  G.  Go.  v. 
Pier,  78  Wis.  579, 582 ;  Fuller  v.  Abbe,  105  Wis.  235 ;  FarweU 
V.  W.  U.  Tel.  Go.  161  111.  613;  20  Am.  &  Eng.  Ency.  of  Law, 
191 ;  Shainwald  v.  Lewis,  8  Fed.  Rep.  878. 

For  the  Merchants^  Exchange  Bank  and  Kalamazoo  Knit- 
ting  Gompany  there  was  a  brief  by  Winkler,  Flanders,  Sfnithj 
Bottum  cfe  VUas,  and  oral  argument  by  J.  O.  Flanders. 
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Dodge,  J.  The  present  case  is  so  impressive  an  illastra- 
tion  that  we  cannot  ignore  the  doty  to  make  it  the  text  for 
some  general  remarks  upon  a  tendency  at  the  bar,  and  even 
with  courts,  which  promises  to  develop  into  a  most  serious 
abuse,  if  it  has  not  already  done  so.  That  tendency  is  to 
look  upon  funds  m  gremio  legis  as  not  sheltered  by  the  same 
rights  of  ownership,  and  not  entitled  to  the  same  protection 
from  extortionate  and  unreasonable  charges,  as  if  they  bad 
remained  under  the  control  and  custody  of  their  owners. 
Some  of  the  demands  made  against  such  funds  could  be  jus- 
tified only  upon  the  view  that  they  are  already  divested 
from  all  private  ownership — that  any  part  thereof  which 
ultimately  reaches  those  to  whom  they  really  belong  does 
so  only  by  grace,  or  by  way  of  free  gift;  so  that  any  deduc- 
tions therefrom,  however  illogical  in  character  or  excessive 
in  amount,  cannot  be  subject  for  complaint  by  any  one. 
This  court,  in  some  recent  decisions,  has  attempted  to  check 
this  tendency  in  certain  of  its  phases.  In  re  Donges^s  Us- 
tate^  103  Wis.  497;  Fatton  v.  Ludingtan,  103  Wis.  629,  651. 
While  the  statutory  restrictions  there  enforced  are,  perhaps, 
not  universally  applicable,  one  of  the  principles  announced 
should  be  constantly  in  mind,  namely,  that  property  should 
not  be  taken  from  its  owner  to  pay  the  expenses  of  his  ad- 
versary in  litigation,  directly  or  indirectly.  The  fact  that 
such  property  is  in  the  custody  of  the  court  is  no  justifica- 
tion. The  tendency  of  which  we  speak  has  not  gone  unno- 
ticed elsewhere.  It  has  been  characterized  by  Millsb,  J., 
as  "  the  grossest  judicial  abuse  of  the  modern  day."  Trtui- 
ees  V.  Greenoiigh,  105  U.  S.  527,  538.  It  has  led  the  New 
York  court  of  appeals  to  admonish  a  trial  court  that  it 
"does  not  sit  as  a  bandit  dividing  booty."  AW^y  Gen,  v. 
North  American  L,  Ins.  Co.  91  N.  Y.  57.  Valuable  sug- 
gestions as  to  some  of  the  limits  upon  receivership  expenses 
are  set  forth  in  Henry  v.  Henry ^  103  Ala.  682.  As  in  cases 
of  this  character,  the  creditors  or  others  interested  in  the 


Wis.]  JAmrART  TERM,  190L  513 

\ 

Spelser  vs.  Mercliants'  Exchange  Bank  and  another. 

fand,  and  on  whom  really  falls  the  burden  of  improper  or 
excessive  allowances,  are  often  numerous,  their  individual 
interests  small,  and  their  presence  in  the  litigation  only  by 
representation,  it  is  all  the  more  a  duty  of  courts  to  vigi- 
lantly protect  them  against  the  cupidity  of  those  who  are 
placed  in  control  over  the  property,  and  to  restrain  court 
officers  to  reasonable  compensation  for  the  services  which 
they  render.  We  have  pointed  out  in  Richardson  v.  Tyaorty 
jH)st,  p.  572,  that  guardians  ad  litevi  are  public  officers,  and 
should  be  compensated  in  analogy  to  official  emoluments. 
The  same  is  true,  though  perhaps 'in  less  degree,  of  receiv- 
ers, trustees,  and  other  like  officers  of  courts.  They  should 
be  restrained  to  reasonable  charges,  measured  not  by  the 
highest  salaries  which  large  establishments  may  pay,  but  by 
analogy  to  compensation  which  the  law  allows  to  public 
officers  having  similar  duties.  For  the  settling  of  an  estate 
of  the  size  of  this,  an  administrator  would  be  entitled  to 
about  $200.  While  the  analogy  is  perhaps  not  very  close, 
yet  it  is  suggestive  when  the  receiver  demands  $2,500  for 
his  administration.  One  of  the  duties  resting  upon  such 
officers  is  that  of  the  same  diligence  to  keep  down  expenses 
that  they  owe  in  protecting  or  realizing  upon  the  property. 
Industry  and  skill  in  the  latter  respect  will  be  of  little  bene- 
fit if  the  fruits  thereof  may  be  dissipated  by  reckless  ex- 
travagance of  expense,  whether  for  counsel  fees  or  otherwise. 
We  have  indulged  thus  much  in  generalization  upon  a  very 
important  subject  because  of  the  impossibility  of  prescribing 
fixed  rules  of  law.  Hardly  any  form  of  charge  or  disburse- 
ment which  a  receiver  can  imagine  is  without  some  author- 
ity to  support  it.  Iiyieed,  it  is  hard  to  say  that  any  may 
not,  under  some  circumstances,  be  p^rxuisaiWe.  Only  in  the 
wise  discretion  and  firmness  of  the  o^tir^s  can  there  be  found 
prevention  or  remedy  for  the  abu^^v  ^X  disgrace  of  judicial 
conservation  of  estates  from  thei^  ^  <fi\^^^  ^^1  ^  perrait 
their  destruction  by  tho  very  sal v^     ^     lja\ic\i  abuses  cotv^ 
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tinue,  the  beneficeat  power  of  a  court  of  equity  to  take  to 
its  sheltering  arms  a  litigated  estate  while  rights  to  it  are 
being  established  will  become  a  mockery,  worse  than  the 
avoided  perils  as  it  is  more  effective. 

The  record  before  as  presents  one  of  the  most  extreme 
cases  of  affirmative  misconduct  on  the  part  of  a  receiver 
within  the  history  of  the  court.  Indeed,  almost  the  only 
step  taken  by  him  which  is  not  worthy  of  criticism  is  his 
disposal  of  the  stock  of  goods  coming  to  his  hands.  That 
stock  he  received  about  January  30,  1890,  inventorying  at 
cost  about  $14,000,  and  at  the  sheriff's  appraisal  about  $8,800. 
"Within  one  month,  to  wit,  on  February  26th,  he  did,  with 
commendable  diligence,  make  a  lump  sale  of  the  entire 
stock,  under  the  order  of  the  court,  for  $7,225,  and  received 
the  money  therefor.  The  following  month  he  sold  the  only 
remaining  asset  in  his  hands  —  the  safe  —  for  $90.  A  month 
later  he  withdrew  substantial!}'  all  this  money,  except  dis- 
bursements he  had  already  made,  from  a  respectable  bank, 
in  which  a  record  of  his  cash  transactions  would  have  nec- 
essarily appeared.  The  money  then  drawn  —  $6,000,  on 
April  12,  1890  —  has  never  again  appeared  in  any  bank.  It 
now  transpires  that  he  made  loans  of  the  money  thus  in  his 
hands  to  various  acquaintances  upon  interest,  probably  only 
a  part  of  which  have  yet  fully  been  discovered.  He  imme- 
diately retained,  and  commenced  making  large  payments 
to,  the  attorneys  who  represented  one  class  of  contesting 
claimants  for  the  proceeds  of  the  assets  in  his  hands,  in- 
cluding in  such  payments  their  services  in  commencing  the 
suit  for  sequestration  and  attacking  the  validity  of  the  liens 
acquired  by  the  appellants,  Merchants*  Exchange  Bank  and 
Kalamazoo  Knittm^  Company^  for  wftich  he  was  in  no  way 
liable.  He  took  no  vouchers  for  such  payments,  and  it  is 
now  impossible,  from  the  evidence  at  least,  to  discover  the 
purpose  of  several  of  the  attorneys'  disbursements  for  which 
he  paid  them.    He  continued  payments  to  the  plaintiffs'  atr 
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torneys  without  order  of  court,  and  without  advice  from 
disinterested  counsel,  indiscriminately,  for  services  helpful 
to  him  in  the  performance  of  his  duties  as  receiver  and  those 
rendered  exclusively  in  the  interest  of  the  plaintiffs  in  their 
contention  with  the  attaching  creditors.  He  resisted  all 
demands  upon  him  to  make  any  report  or  account,  and, 
when  finally  cited  by  order  of  court,  he  presented  an  ac- 
count which  failed  to  give  any  credit  for  the  sale  price  of 
the  safe  or  for  any  interest.  This  he  followed  on  the  fol- 
lowing day  by  an  account  correcting  the  omission  as  to  the 
safe,  and  charging  himself  with  interest  received  from  Lan- 
dauer  &  Co.,  $18.95,  and  from  Friend  Bros.  Clothing  Com- 
pany, $170.15,  and  declaring  unambiguously  that  he  had 
received  no  other  interest.  That  account  claimed  credits  to 
more  than  exhaust  the  total  assets  coming  to  his  hands,  con- 
sisting of  $2,500  for  his  own  services  and  of  attorneys'  fees 
aggregating  some  $3,553.93.  He  presented  to  the  court  no 
books  of  account,  not  even  canceled  checks  or  stubs  of 
checks,  and  for  several  very  doubtful  disbursements  he  had 
no  vouchers.  Upon  the  hearing  he  placed  every  obstacle 
in  the  way  of  discovery  as  to  his  handling  of  the  money; 
denied  absolutely  that  he  ever  loaned  any  of  it  to  his  own 
firm,  Speiser,  Bing  &  Co.,  or  received  any  interest  from 
them;  told  an  utterly  confused  story  with  reference  to  vari- 
ous efforts  to  find  safe  places  to  put  the  money,  and  to  the 
carrying  of  it  about  in  his  pocket,  sometimes  in  currency, 
sometimes  in  bank  drafts,  and  sometimes  in  certificates  of 
deposit.  Afterwards,  when  confronted  with  the  books  of 
several  firms  to  whom  he  had  loaned  moneys,  including 
those  of  Speiser,  Bing  &  Co.,  he  lapsed  into  that  form  of 
falsification,  "  I  can't  remember,"  which  has  been  classic 
certainly  since  the  trial  of  Queen  Caroline,  and  that,  too, 
with  reference  to  subjects  where  other  testimony  showed 
forgetfulness  impossible  consistently  with  truth  of  the  other 
assertions,  and  where  forgetfulness  was  itself  a  breach  of 
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his  duty  to  famish  information.  He  was  at  last  driven  to 
confess  that  in  October,  1895,  when  his  own  firm  failed,  the 
balance  of  the  moneys  then  in  his  hands  —  sometimes  spoken 
of  as  about  $2,500,  and  sometimes  as  $2,900  —  he  took  to 
himself  in  the  guise  of  compensation,  and  expended  it  in 
making  settlement  with  his  creditors.  The  appellant  cred- 
itors were  thus  driven  to  extraordinary  research  in  all 
places  where  he  was  likely  to  have  loaned  this  money.  They 
thus  brought  to  light  the  facts  that  during  a  large  share  of 
the  time  between  the  withdrawal  of  the  money  from  the 
bank,  April  12, 1890,  to  December  3,  1894,  when  it  was 
paid  back  to  him  by  Friend  Bros.  Clothing  Company,  he 
had  kept  these  moneys  invested,  first  with  one  Landauer, 
who  had  paid  him  $193.23  as  interest;  then  from  August 5, 
1892,  until  November  29, 1893,  with  his  own  firm  of  Speiser, 
Bing  &  Co.,  from  whom  he  took  a  note  drawing  seven  per 
cent.,  on  which  there  had  been  paid  into  his  private  ac- 
count, not  as  receiver,  $473  of  interest;  that  he  then  com- 
menced to  withdraw  from  Speiser,  Bing  &  Co.,  and  loan  to 
the  Friend  Company,  who  repaid  him  the  money,  together 
with  $170.39  of  interest,  on  December  3,  1894.  The  daU 
thus  obtained  also  make  it  reasonably  certain  that  a  sum 
approximating  $2,000  was  only  gradually  drawn  from  Spei- 
ser, Bing  &  Co.,  so  that  an  average  period  for  its  retention 
by  them  would  be  about  six  months.  No  evidence  was  ad- 
duced as  to  what  he  did  with  the  $6,000  for  about  a  year 
after  it  was  withdrawn  from  the  bank  in  April,  1890.  In 
all  this  investigation  he  persistently  obstructed  and  imposed 
on  the  creditors  great  labors,  which  proper  account  books 
would  have  rendered  unnecessary,  and  which,  if  it  became 
necessary,  he  ought  to  have  performed. 

In  the  light  of  such  a  record  it  is  unnecessary  to  consider 
the  niceties  of  the  rules  governing  conduct  by  receivers. 
Secret  loaning  of  money,  resistance  of  all  demands  for  ac- 
counting, suppression  of  facts  with  reference  to  his  handling 
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of  the  money,  grossly  improper  expenditures,  and  the  im- 
position upon  those  interested  in  the  fund  of  the  labor  of 
discovering  facts  which  the  receiver  had  concealed  instead 
of  fully  disclosing,  convict  him  of  such  breaches  of  the  most 
important  and  highest  duties  of  a  receiver  that  both  the 
referee  and  the  court  should,  without  hesitation,  have  im- 
posed, as  the  least  penalty,  entire  exclusion  from  any  allow- 
ance by  way  of  compensation.  Clapp  v,  Clappy  49  Hun, 
195,  201;  nenderaon  v.  SKertnan^  47  Mich.  267. 

An  earnest  plea  was  made  by  the  counsel,  not  exactly  for 
the  receiver's  innocence,  but  for  his  ignorance,  contending 
that  he  had  relied  at  all  times  upon  the  advice  of  his  attor- 
neys. We  cannot  listen  to  this  plea.  He  had  selected  as 
attorneys  men  who  were  interested  in  one  side  of  the  litiga- 
tion, and  who  could  not  advise  him  impartially.  This  fact 
must  have  been  obvious  to  the  simplest  mind.  Again,  it  is 
impossible  that  he  was  oblivious  of  the  fact  that  he  was  a 
creature  and  mere  implement  of  the  court,  and  that  to  that 
court  he  could  always  go  for  instruction  and  advice.  "While 
it  may  in  some  cases,  or  on  some  subjects,  be  possible  that 
the  attorney  for  one  of  the  antagonistic  parties  may  be  a 
safe  adviser  for  the  receiver,  the  probabilities  are  all  against 
it.  The  practice  of  employing  such  counsel  is  a  dangerous 
one,  and  should  be  discouraged.  Ordinarily,  attorneys  al- 
ready retained  for  the  plaintiff  are,  by  reason  thereof,  com- 
mitted to  a  partisan  purpose,  and  to  the  interest  of  their 
client,  their  duty  to  whom. must  usually  exclude  the  impar- 
tial point  of  view  which  the  receiver  should  maintain.  Only 
when  it  is  made  entirely  clear  that  the  necessarily  and  prop- 
erly prejudicial  attitude  of  such  counsel  cannot  have  affected 
their  service  to  the  receiver  should  any  payments  to  them 
be  approved,  or  their  advice  be  recognized  as  any  justifica- 
tion of  the  receiver's  acts.  High,  Receivers,  §§  216,  806; 
Adams  v.  Wood^,  8  Cal.  306,  318;  Ileffron  v.  Flower,  35  111. 
App.  200;  FarweU  v.  Great  Western  Td.  Co.  161  111.  522,  613. 
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Even  if  ignorance  of  his  duty  might  be  an  excuse  to  this 
receiver,  we  cannot,  after  reading  his  testimony,  believe  in 
such  ignorance.  Men  who,  without  intentional  turpitude, 
have  erred,  when  called  to  account  do  not  indulge  in  the 
intricacy  and  adroitness  of  concealment  and  falsification 
and  refusal  to  remember,  which  pervade  the  many  pages  of 
this  receiver's  testimony.  It  calls  for  the  highest  condem- 
nation of  courts,  and  wholly  excludes  the  propriety  of  allow- 
ing him  any  compensation  for  his  own  services. 

In  addition  to  the  disallowance  of  compensation  for  his 
own  services,  the  conduct  of  the  receiver  with  reference 
to  his  final  account  is  such  that  it  would  be  an  abuse  of  dis- 
cretion to  allow  him  any  expenses  incurred  in  the  statement 
or  settlement  thereof.  Conceding  the  propriety,  in  a  proper 
case,  of  the  estate  bearing  the  expenses  of  passing  the  ac- 
count of  a  court  officer  (see  Richardson  v.  Tyaon^post^  p.  572), 
none  of  the  circumstances  are  here  present  to  warrant  it. 
The  financial  transactions  calling  for  presentation  to  the 
court  were  of  the  simplest.  The  receipt,  within  a  month 
after  his  appointment,  of  a  gross  sum  of  money,  the  further 
charge  of  a  few  items  of  interest  received  upon  that  money, 
and  against  this  some  twenty-five  items  of  disbursements, 
did  not  justify  the  employment  of  any  professional  assist- 
ance in  stating  that  account.  A  schoolboy  of  fair  intelli- 
gence could  have  kept  the  account  and  stated  it.  Much 
more  should  that  have  been  possible  to  an  experienced  busi- 
ness man  of  the  financial  adroitness  of  this  receiver.  Every 
step  with  reference  to  the  account  in  which  is  involved  dif- 
ficulty or  labor  has  been  due  to  his  own  misconduct,  and  he 
must  not  be  permitted  to  impose  upon  this  estate  further 
depletion  by  reason  thereof,  especially  when  his  conduct  has 
imposed  on  the  opposite  party  such  burden  of  unnecessary 
labor  and  expense  to  discover  facts  which  should  have  been 
clearly  disclosed  by  the  account  itself. 

In  passing  upon  the  propriety  of  allowing  the  various  dis- 
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barsements  claimed  to  have  been  made  by  the  receiver,  a 
classification  must  be  made,  and  there  must  be  considered 
the  rules  of  law  applicable  to  each  class.  The  proceedings 
and  consequent  expenses  present  three  different  aspects: 
First,  there  is  the  contention  of  the  plaintiffs,  as  general 
creditors,  against  said  appellant  lienholders,  as  to  the  valid- 
ity of  such  liens,  and  as  to  which  should  receive  the  proceeds 
of  the  property ;  second,  there  were  the  proceedings  of  the 
receiver  in  obedience  to  the  general  commands  of  the  court 
to  take,  care  for,  and  transpose  into  money  this  particular 
property  for  the  benefit  of  whoever  might  have  rights  in 
it;  and,  third,  the  proceedings  of  the  receiver  in  the  effort 
to  find  and  bring  other  assets  under  the  control  of  the  court 
for  the  benefit  of  the  general  creditors. 

As  to  the  first  class  of  expenses,  while  there  may  be  some 
confusion  of  decision  in  its  application,  the  controlling  gen- 
eral rule  is  not  doubtful.  The  receiver  represents  all  per- 
sons interested  in  the  proceeds  to  be  realized  by  him.  His 
duty  is  as  high  to  one  as  to  another,  and  he  must  not  join 
as  a  partisan  with  one  or  one  class  against  another.  If  he 
does  so, —  certainly  if  without  express  order  of  the  court, — 
his  action  will  not  be  approved,  nor  he  be  allowed,  as  against 
the  general  funds,  expenses  thereby  incurred.  T,  T.  Hay- 
dock  C.  Go.  V.  Pier^  78  Wis.  579, 582;  In  re  Dongei%  Estate^ 
103  Wis.  497.  True,  there  are  many  cases  in  which  a  re- 
ceiver has  been  allowed  for  disbursements  in  contests  be- 
tween different  classes  of  claimants  to  assets,  but  in  sub- 
stantially all  of  them  it  will  be  found  either  that  a  new 
fund  has  been  created,  or  an  existing  one  saved  from,  de- 
pletion, or  sought  to  be,  which  fund  belonged  to  the  class 
in  aid  of  which  the  receiver  acted ;  so  that  the  allowance 
was  in  fact  paid  out  of  the  fruits  of  the  receiver's  acts. 
FuUer  v.  Abbe,  105  Wis.  235;  T.  T.  Haydock  C.  Co.  v.  Pier, 
awpra;  Beach,  Keceivers,  §  753;  High,  Keceivers,  §  806; 
At€y  Oen.  v.  North  Americam,  i.  Ins.   Co.  91  N.  T.  67; 
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Strong  V.  Taylor,  82  Ala.  213 ;  Peter%bv/rg  S.  dk  I.  Co.  v.  Ddr 
Idtorre,  70  Fed.  Eep.  643;  Burden  Central  S.  R.  Co.  v. 
Ferns  S.  M.  Co.  87  Fed.  Rep.  810.  In  no  case,  save  as  costs 
are  taxable  by  statute,  should  a  fund  belonging  to  one  liti- 
gant be  depleted  to  pay  the  expenses  of  his  antagonist, 
either  directly  or  indirectly  in  the  form  of  allowance  to  a 
receiver  or  other  trustee. 

As  to  the  proceedings  within  the  second  class  there  can 
be  no  serious  doubt.  The  propriety  of  the  court,  in  exercise 
of  its  equitable  powers,  taking  into  its  own  hands  the  dis- 
posal of  this  merchandise,  is  res  jvdioata  ip  this  case,  under 
the  decisions  of  this  court  at  78  Wis.  404,  and  89  Wis.  278. 
The  validity  of  such  action  does  not  depend  on  the  result. 
The  court  having  adjudged  advisable  possession  and  sale 
by  a  receiver,  rather  than  by  the  less  elastic  methods  per- 
mitted to  the  sheriff,  advisability  and  Benefit  are  presumed. 
In  this  case  the  probabilities  are  pretty  strong  that  such  step 
was  advisable,  and  that  the  receiver's  management  produced 
a  price  largely  in  excess  of  any  obtainable  at  sheriff's  pub- 
lic sale.  Whether  that  be  so  or  not  is,  however,  immaterial 
The  necessary  expenses  of  the  taking,  care,  and  disposition 
of  that  merchandise,  at  least,  must  come  out  of  its  proceeds. 
Sees.  3217,  3245,  Stats.  1898;  T.  T.  Hay  dock  C.  Co.  v.  Pier, 
78  Wis.  579,  582;  Enedcmd  v.  Am.  Li  ds  T.  Co.  136  U.  S. 
89,  98. 

In  dealing  with  the  third  class  of  expenses  the  court 
should,  when  there  are  different  funds,  so  marshal  them  as 
that  general  expenses  will  be  paid  out  of  general  funds,  and 
nothing  out  of  those  affected  by  special  rights  or  liens,  ex- 
cept such  as  pertain  directly  to  the  creation  or  conservation 
of  such  special  fund.  Here,  however,  there  is  no  general 
fund,  and  the  only  one  in  the  hands  of  the  receiver  is  claimed 
to  be  burdened  with  liens  to  more  than  its  amount.  The 
merchandise  from  which  it  was  realized,  however,  was  the 
property  of  the  insolvent  corporation.    It  passed  to  the  re- 
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ceiver,  to  be  treated  and  administered  by  him  as  such  in  all 
respects,  and  not  subject  to  any  lien.  An  examination  of 
the  two  prior  decisions  by  this  court  permits  no  other  view, 
and  those  decisions,  whether  right  or  wrong,  constitute  the 
law  of  this  case.  The  lien  of  the  attaching  creditors  might 
have  been  preserved  expressly,  but  it  was  expressly  divested, 
leaving  to  the  attaching  creditors  merely  the  right  to  come 
into  this  action,  and  share  in  the  funds  realized  by  the  re- 
ceiver according  to  their  equitable  rights,  as  they  might  ul- 
timately establish  them.    This  court  said  (Y8  Wis.  412): 

"  All  the  property  is  sequestered,  including  that  in  the 
officer's  hands  under  attachment  or  execution.  Any  less 
than  all  the  property  of  the  insolvent  corporation  would  be 
ineffectual  to  make  an  equal,  just,  and  fair  distribution 
among  all  the  creditors  in  proportion  to  their  claims.  It  is 
all  sequestered,  and  all  of  it  must  go  into  the  hands  of  the 
receiver,  to  be  disposed  of  by  him  alone  as  an  officer  of  the 
court;  and  all  persons  having  any  of  the  property  must  be 
ordered  to  deliver  it  to  him." 

This  language  bears  no  other  construction  than  that  the 
receiver  had  both  the  right  and  duty  to  treat  all  such  prop- 
erty as  general  assets,  and  need  make  no  distinction  between 
one  class  and  another  pending  bis  administration.  He  was 
not  to  be  concerned  with  what  the  court  might  do  ulti- 
mately with  the  funds  resulting  from  that  administration. 
We  think  that  it  would  overrule  the  fair  construction  of 
these  previous  decisions  to  hold  now  that  it  was  at  all  times 
the  duty  of  the  receiver  to  keep  this  particular  fund  distinct 
and  sacred;  that  he  must  omit  all  his  ordinary  duties  as  re- 
ceiver necessitating  expense, —  even  those  enjoined  upon  him 
by  express  order  of  the  court, —  unless  other  means  were 
provided  for  meeting  such  expense.  We  hold,  therefore, 
that  in  reliance  on  those  decisions  the  receiver  was  justified 
in  paying  the  necessary  and  reasonable  expenses  attending 
the  general  performance  of  his  duties  as  an  administrative 
receiver  out  of  the  funds  in  his  hands,  and  should  be  given 
credit  therefor.     Sees.  3217,  3245,  Stats.  1898. 


522  SUPKEME  COUKT  OF  WISCONSIN.         [110 

Speiser  vs.  Merchants'  Exchange  Bank  and  another. 

The  foregoing  rules,  applied  to  the  disbursements  pre- 
sented for  credit  bv  the  receiver,  must  exclude  all  those  re- 
lating  to  the  commencement  and  prosecution  of  the  main 
action  for  the  sequestration  of  property,  appointment  of  the 
receiver,  and  enjoining  of  independent  actions.  These  steps 
were  all  taken  by  the  plaintiffs,  and  not  by  the  receiver. 
He  had  not  pledged  his  personal  responsibility  therefor,  and 
could  only  have  credit  for  volunteering  payment  thereof  if 
it  appeared  at  the  close  of  the  litigation  that  such  amounts 
should  be  allowed  plaintiflfs  on  the  ground  that  they  had 
created  a  fund  for  the  benefit  of  a  class,  all  members  of 
which  ought  to  contribute  to  the  expenses  of  creating  that 
in  which  they  are  to  share.  See  authorities  cited.  If,  as 
here,  plaintiflFs'  efforts  are  not  productive  of  any  such  fund^ 
no  allowance  could  properly  be  made  them;  and  the  receiv- 
er's voluntary  payment,  as  it  could  not  have  been  authorized 
in  advance,  cannot  now  be  confirmed. 

Equally  excluded  are  any  expenses  incurred  in  the  litiga- 
tion in  circuit  court  and  on  the  second  appeal  to  this  court 
over  the  rights  of  various  classes  of  creditors  in  the  funds 
realized  and  ready  for  distribution.  There  the  plaintiffs, 
representing  the  general  creditors,  were  seeking  for  their 
own  benefit  to  resist  the  claim  of  the  attaching  creditors. 
As  to  that  controversy  the  receiver  was  a  stakeholder  merely, 
and  went  outside  of  his  duty  in  attempting  to  champion  or 
promote  either  side  of  the  controversy. 

Within  the  second  and  third  classes  of  expenditure  fall, 
first,  so  much  of  the  expenses  of  the  first  appeal  as  pertain 
to  the  defense  of  the  receiver's  actual  possession  of  the  prop- 
erty confided  to  him  by  the  court.  Protection  of  the  trust 
fund  and  of  his  control  over  it  is  one  of  the  primary  duties 
of  a  trustee.  This  would  be  obvious  if  his  possession  were 
attacked  by  replevin,  but  no  distinction,  in  reason,  can  be 
suggested  when  some  other  procedure  is  followed,  equally 
effective  to  take  from  a  trustee  that  which  the  court  has  ira- 
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posed  on  him  the  duty  to  retain.  In  re  LuscomMs  WiUy  10& 
Wis.  186.  Here  fall  also  the  expenses  of  taking,  arranging, 
and  disposing  of  the  merchandise  placed  in  his  care,  and  the 
efforts  to  obtain  possession  of  the  books  and  other  assets  of 
the  insolvent  corporation,  including  the  institution  of  suits 
on  the  assigned  accounts  at  the  express  order  of  the  court. 
From  these  views  results  that  there  should  be  allowed  as 
credits  the  disbursements,  other  than  attorneys'  fees,  speci- 
fied by  the  referee's  eleventh  finding,  aggregating  $1,409.35, 
and,  in  addition,  the  following  expenses  paid  by 
attorneys : 

Fees  of  Commissioner  Ryan  on  examination  of  Friend $15  25 

Sheriffs  fees  on  subpoena  for  same 2  31 

Attorney's  expenses  to  Madison,  first  appeal , 11  25 

Fees  of  Commissioner  McElroy  on  examination  of  Bick  ......  12  62 

Fees  of  sheriff  on  subpoena  for  same 2  31 

Serving  summons  in  suits  on  assigned  accounts 2  00 

Fees  of  clerk  of  court  in  same  suits 12  OO 


$1,467  09 

Any  other  proper  disbursements  which  may  have  been 
paid  by  plaintiff's  attorneys  are  not  established  with  Suffi- 
cient certainty  to  justify  allowance.  The  value  of  the  gen- 
eral services  of  the  attorneys  in  the  course  of  the  assign- 
ment is  fixed  by  both  Williams  and  Miller  at  $450,  and  no 
evidence  justified  the  referee's  finding  of  a  larger  amount. 
That  sum,  therefore,  should  be  allowed  as  covering  all  serv- 
ices, except  as  further  specified.  The  value  of  attorneys' 
services  in  the  first  appeal,  so  far  as  they  related  to  the  sub- 
ject of  the  receiver's  custody  of  the  merchandise,  are  not 
separated,  but,  as  they  were  rendered  in  this  court,  wo  can 
judge  of  them,  and  fix  the  value  at  $400,  from  which  must 
be  deducted  the  $25  taxed  attorneys'  fees  collected  by  Mr. 
Williams.  With  some  hesitation  we  affirm  the  referee's 
finding  of  $200  as  the  value  of  attorneys'  services  in  com- 
mencing four  suits  on  the  assigned  accounts  and  in  conduct- 
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ing  the  same  to  their  ultimate  discontinuance.  We  thus  find 
proper  total  credits  for  attorneys'  fees  of  $1,025,  and  for 
other  disbursements  of  $1,467.09.  Thus  the  balance  in  the  re- 
ceiver's hands,  of  moneys  actually  received  by  him,  $8,151.87, 
after  deducting  all  permissible  credits,  is  the  sum  of  $5,659.78. 
This  has  been  in  his  hands  at  least  since  October,  1895,  when 
he  appropriated  the  last  of  it  to  his  private  use.  At  that 
time  the  litigation  was  practically  at  an  end,  the  right  of 
the  attaching  creditors  to  priority  in  payment  had  been  es- 
tablished by  this  court,  and  the  futility  of  further  procedure 
against  the  assignees  of  accounts  was  as  obvious  as  at  any 
time,  though  actual  dismissal  did  not'occur  till  April,  1896. 
No  reason  is  apparent  why  the  receiver  should  not  have 
accounted  as  early  as  the  time  when  he  misappropriated  the 
balance  of  some  $2,500  to  his  own  use.  When  the  moneys  of 
the  trust  are  actually  diverted  to  the  trustee's  own  use,  he 
should  ordinarily  be  charged  compound  interest  thereon. 
In  this  case,  however,  considerably  more  than  half  of  the 
balance  for  which  he  must  respond  was  not  so  converted, 
but  had  been  unjustifiably  paid  to  others  by  misunderstand- 
ing of  his  duty.  It  may  also  be  noted  that  not  until  later 
was  committed  the  grossest  of  the  misconduct  which  has 
constrained  us  to  disallow  all  compensation  to  the  receiver. 
In  the  exercise  of  the  discretion  permitted  courts,  we  shall 
not  impose  comppund  interest,  but  shall  hold  the  receiver 
to  account  for  simple  interest  upon  the  whole  balance  from 
November  1,  1895. 

It  hardly  needs  statement  that  upon  the  receiver's  ap- 
peal we  find  no  assignment  of  error  which  can  be  sustained. 
No  claim  of  his  was  denied  which  ought  to  have  been  al- 
lowed. 

By  tTie  Court, —  Upon  the  appeal  of  Morris  Speiser^  the 
order  of  the  superior  court  is  affirmed.  Upon  the  appeal  of 
Merchants*  Exchange  Banh  and  Kalamazoo  Knitting  Comr 
j>any^  that  order  is  reversed,  and  the  cause  remanded  with 


r 
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directions  to  enter  an  order  requiring  the  receiver  tq  pay 
to  the  clerk  of  that  court  the  sum  of  $5,659.78,  with  inter- 
est from  November  1, 1895,  and  for  further  proceedings  ac- 
cording to  law. 


Mills,  Respondent,  vs.  Conlby,  Appellant. 

May  l-^May  $1, 1901. 


110  525 
112  «200 
112      ^202 

Bieydeg:  Collision  at  highway  crossing:  Negligence:  Failure  to  look:  jj^    \^8 

SpecicU  verdict:  AppealcLlfle  orders:  New  trial:  Prcictioe:  Presump-      -    --    -- 

turns-  Coats.  HO  ^'^^ 

nans,  i^oszs.  ^^^         ,  ^^ 

!•  Plaintiff,  while  traveling  over  a  street  At  a  crossing,  was  injured  by 
being  mn  into  by  defendant  on  a  bicyda  The  accident  occurred 
at  night)  and  plaintiff,  who  was  carrying  an  open  umbrella  and 
stooping  down,  did  not  look  in  either  direction  before  starting  to 
cross  the  street.  A  witness  testified  that  he  was  seventy-five  to 
one  hundred  feet  away,  but  saw  both  plaintiff  and  defendant  just 
before  the  accident;  and  defendant  testified  that  an  arc  light  was 
at  the  plaoe,  and  that  he  saw  the  plaintiff  when  he  came  within 
sixty  or  sixty-five  feet  of  him.  Held,  that  a  finding  of  a  special 
verdict  that  plaintiff  could  not,  by  the  exercise  of  ordinary  care, 
under  the  existing  circumstances,  have  seen  defendant  in  time  to 
have  avoided  the  accident,  was  not  supported  by  the  evidence. 

2L  In  such  case,  where  there  was  evidence  to  sustain  a  finding  of  the 
special  verdict  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence which  was  the  proximate  cause  of  the  injury,  and  the  whole 
verdict,  except  said  finding  as  to  wl^ether  plaintiff  could  not  see 
the  defendant, 'was  allowed  to  stand,  defendant's  motion  for  judg- 
ment should  have  been  granted. 

&  Under  subd.  1,  sea  8069,  Stata  1898,  an  order  denying  a  motion  for 
Judgment  on  a  special  verdict  does  not  prevent  **  a  judgment  from 
which  an  appeal  might  be  taken,"  and  is  not  appealable. 

4  In  an  action  for  injuries  received  by  being  run  into  by  defendant  on 
a  bicycle,  a  finding  that  plaintiff  was  guilty  of  a  want  of  ordinary 
care  which  proximately  caused  the  accident  is  held  not  to  be  con- 
trary to  the  undisputed  evidence. 

(k  Such  finding  is  not  mere  surplusage,  nor  contrary  to  a  finding  that 
plaintiff  could  not>  by  the  exercise  of  ordinary  care,  under  the  cir* 
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cumstances,  have  seen  the  defendant  in  time  to  have  avoided  the 
accident 

6b  Where  one  party  obtains  an  order  setting  aside  a  verdict  as  against 
the  evidence  and  granting  a  new  trial,  it  is  error  to  impose  costs 
on  the  other  party. 

7.  When  the  trial  court  fails  to  state  in  the  order  the  reasons  for  set- 
ting aside  a  verdict  and  granting  a  new  trial,  the  presumption  is 
that  it  was  granted  because  the  court  thought  the  verdict  was 
against  the  weight  of  the  evidenca 

Appeal  from  orders  of  the  superior  court  of  Milwaukee 
county:  Obeen  T.  Williams,  Judge.  Appeal  from  order 
denying  Tootion  for  judgment  dismissed;  order  granting  new 
trial  reversed. 

For  the  appellant  there  was  a  brief  hy  L,A.  Thompson  and 
BlatcJdey  cfe  Burkey  and  oral  argument  by  A.  H.  Blatcldey, 
Thej^  contended,  inter  alia^  that  footmen  have  no  right  to  a 
street  crossing  superior  to  teams,  and  that  it  is  negligence  to 
attempt  to  cross  a  street  whereon  are  moving  vehicles  with- 
out looking  in'  both  directions.  Barker  v.  Savage^  45  N.  Y. 
191;  Belton  v.  Baxter^  54  N.  Y.  245,  247;  Clementson,  Wheel- 
men, §  114;  Savage  v.  Gerstner^  36  App.  Div.  220;  Cotton  v. 
Wood,  8  C.  B.  (N.  S.),  568;  East  Chicago  F.  Co.  v.  Ank^my,  19 
Ind.  App.  150;  Fuller  v.  Dederickj  35  App.  Div.  93;  Jfiosi  v. 
Empire  S.  Laundry,  117  Cal.  257;  Curtin  v.  Metropolitan  St. 
li.  Co,  22  Misc.  (N.  Y.),  83 ;  Oaudin  v.  Carthage^  59  Hun, 
619;  Cawley  v.  La  Crosse  City  R.  Co.  101  Wis.  145.  A  bicycle 
is  a  vehicle,  and,  equally  with  a  carriage  or  otlier  vehicle,  is 
entitled  to  the  rights  of  the  road.  Holland  v.  Bartch^  120 
Ind.  46;  Mercer  v.  Corlin,  117  Ind.  450;  State  v.  Collins^  16 
R  I.  42;  Taylor  v.  Goodwin,  4  Q.  B.  Div.  228;  Elliott,  Roads 
&  S.  (1st  ed.),  635;  Clementson,  Wheelmen,  §  99. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Herhert  Kinne. 

Cassod^y,  C.  J.  This  is  an  action  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff  while  walking 
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west  upon  the  sidewalk  on  the  south  side  of  State  street, 
and  when  in  the  act  of  crossing  Thirteenth  street,  by  being 
struck  by  a  bicycle  upon  which  the  defendant  was  at  the 
time  riding.  The  accident  happened  about  nine  o'clock  on 
the  evening  of  September  4, 1898.  Issue  being  joined  and 
trial  had,  the  jury  returned  a  special  verdict  to  the  effect: 
(1)  that  the  bicycle  ridden  by  the  defendant  southerly  on 
Thirteenth  street,  September  4,  1898,  collided  with  the 
plaintiff  when  upon  the  street  crossing,  and  threw  him  with 
such  violence  upon  the  ground  as  to  cause  the  injuries  of 
which  he  complains;  (2)  that  the  defendant  did  see  the 
plaintiff  walking  west  on  State  street  in  time  so  that,  by 
the  exercise  of  ordinary  care,  he  could  have  avoided  the  ac- 
cident; (2i)  that  the  defendant  was  guilty  of  negligence 
which  was  the  proximate  cause  of  the  plaintiff's  injury; 
(3)  that  the  plaintiff  could  not,  by  the  exercise  of  ordinary 
care,  under  the  existing  circumstances,  have  seen  the  de- 
fendant riding  down  Thirteenth  street  on  his  wheel  in  time 
to  have  avoided  the  accident;  (4)  that  a  person  of  ordinary 
intelligence  and  prudence,  in  the  exercise  of  ordinary  care, 
under  the  circumstances  existing  at  the  time  and  place  of 
the  accident,  ought  to  have  reasonably  expected  that  the 
attempted  passing  of  the  defendant  upon  his  bicycle  by  the 
plaintiff  at  the  time  might  probably  result  in  such  injury  to 
the  plaintiff  as  occurred;  (5)  that  the  plaintiff  was  guilty  of 
a  want  of  ordinary  care,  which  proximately  caused  or  con- 
tributed to  such  collision;  (6)  that  such  collision  and  injury 
were  not  caused  without  any  negligence  on  the  part  of  either 
of  the  parties;  (7)  that  they  assessed  the  plaintiff's  damages 
at  $450. 

Thereupon  the  defendant  moved  the  court  to  set  aside  the 
third  finding  of  the  special  verdict,  for  the  reason  that  the 
same  was  not  sustained  by  the  evidence,  but  was  contrary 
to  the  undisputed  evidence  in  the  case,  and  for  judgment  in 
favor  of  the  defendant  on  the  remainder  of  the  special  ver- 
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diet.  At  the  same  time  the  plaintiff  moved  the  conrtto  set 
aside  the  fifth  finding  of  the  special  verdict,  for  the  reason 
that  it  was  not  supported  by  the  testimony  in  the  case,  but 
was  contrary  to  such  testimony  and  the  law;  and  that  the 
fifth  finding  was  mere  surplusage,  and  contrary  to  and  in- 
consistent with  the  third  finding  of  the  special  verdict;  and 
for  judgment  in  favor  of  the  plaintiff  upon  the  special  ver- 
dict with  the  fifth  finding  thereof  set  aside;  and,  in  case  of 
the  denial  of  such  motion,  then  the  plaintiff  moved  the  court 
for  an  order  setting  aside  the  special  verdict,  and  the  whole 
thereof,  and  for  a  new  trial  of  the  action,  upon  the  grounds: 
(1)  That  the  fifth  finding  was  not  sustained  by  the  evidence 
in  the  case,  and  was  contrary  to  such  evidence;  and  (2)  that 
the  fifth  finding  was  inconsistent  with  the  third  finding  of 
the  special  verdict;  and  (3)  that  the  fifth  finding  was  con- 
trary to  law  and  the  instructions  of  the  court  pertaining 
thereto. 

Thereupon  the  court  overruled  and  denied  the  defendant's 
motion,  "  with  costs,"  and  entered  an  order  accordingly, 
from  which  the  defendant  has  appealed  to  this  court.  The 
court  also  entered  an  order  overruling  and  denying  the 
plaintiff's  motion  to  set  aside  the  fifth  finding,  and  for  judg- 
ment, but  granted,  "  with  costs,"  the  plaintiff's  motion  to 
set  aside  the  special  verdict,  and  the  whole  thereof,  and  for 
a  new  trial  of  the  action.  From  the  order  setting  aside  the 
special  verdict  and  granting  a  new  trial,  the  defendant  ap- 
peals to  this  court. 

As  indicated  in  the  statement,  the  jury,  by  the  third  find- 
ing, found  that  the  plaintiff  covld  not,  by  the  exercise  of 
ordinary  care,  under  the  circumstances,  have  seen  the  de- 
fendant in  time  to  have  avoided  the  accident.  The  question 
did  not  call  for  an  answer  as  to  whether  the  plaintiff  ought 
to  have  seen  the  defendant,  but  whether  he  "  could  "  have 
seen  him  by  the  exercise  of  ordinary  care.  The  plaintiff 
testified  to  the  effect  that  it  was  at  the  time  sprinkling,  and 
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that  his  umbrella  was  np  as  he  passed  west  onto  Thirteenth 
street;  that  he  heard  a  noise  sounding  like  a  bell,  and  he 
then  looked  to  the  south,  and  about  the  same  time  was 
struck  and  knocked  down;  that  he  could  not  remember 
looking  in  either  direction  before  starting  to  cross  the  street, 
nor  before  he  heard  the  bell;  that  when  he  heard  the  noise 
he  stopped  and  looked  to  the  south;  that  he  thought  he  did 
not  step  back,  but  that,  if  he  was  in  the  act  of  taking  a 
step  when  he  heard  the  noise,  then  the  step  was  not  taken. 
A  witness  testified  in  behalf  of  the  plaintiff  that  he  was  at 
the  time  on  the  south  side  of  State  street,  and  seventy-five 
to  one  hundred  feet  west  of  Thirteenth  street;  that  he  saw 
the  plaintiff  coming  with  his  umbrella,  stooping  down ;  that 
he  heard  the  bicycle  bell  ring,  and  just  then  he  heard  the 
crash ;  that  the  defendant  came  down  about  the  middle  of 
the  street,  and  seemed  to  be  dodging  around  toward  the 
east,  to  get  around  the  plaintiff,  when  he  ran  into  him.  The 
defendant  testified  that  there  was  an  arc  light  at  the  cor- 
ner of  State  and  Thirteenth  streets;  that  he  saw  the  plaint- 
iff when  he  came  within  sixty  or  sixty-five  feet  of  him. 
Thus  it  appears  that  the  plaintiff  ''  could"  have  seen  the  de- 
fendant had  he  looked,  and  there  is  no  evidence  to  support 
the  finding  that  he  could  not.  Whether  he  ought  to  have 
seen  him  by  the  exercise  of  ordinary  care  is  another  ques- 
tion. 

Assuming  that  there  is  evidence  to  support  the  fifth  find- 
ing, to  the  effect  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence  which  was  the  proximate  cause  of  the  injury, 
then,  if  the  whole  verdict,  except  the  third  finding,  had 
been  allowed  to  stand,  the  defendant's  motion  for  judgment 
should  have  been  granted.  But  we  must  hold  that  the  order 
denying  that  motion  is  not  appealable.  It  certainly  did  not 
"prevent  a  judgment  from  which  an  appeal  might  be 
taken,"  and  so  does  not  come  within  the  first  subdivision  of 

sec.  3069,  Stats.  1898.    As  that  section  formerly  read,  it 
Vol.  110—84 
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might  have  been  claimed  that  it  involved  the  merits  of  the 
action,  or  some  part  thereof,  and  hence  was  appealable  under 
the  fourth  subdivision  of  that  section,  as  held  in  Bobinson 
V.  Washhum,  81  Wis.  404,  and  Murphey  «.  Weil^  86  Wis.  643. 
But  the  ground  for  taking  such  appeal  has  since  been  taken 
away  by  statute.  Subd.  4,  sec.  3069,  Stats.  1898.  We  can- 
not hold  that  the  fifth  finding  is  contrary  to  the  undisputed 
evidence.  That  is  sufficiently  indicated  by  the  evidence 
'referred  to.  Nor  can  we  hold,  as  contended,  that  it  is  mere 
surplusage,  nor  that  it  is  necessarily  contrary  to  the  third 
finding  of  the  jury. 

The  rule  of  law  is  well  settled  that  the  granting  of  a  new 
trial  is  very  much  in  the  discretion  of  the  trial  court,  and 
that  its  order  granting  the  same  will  not  be  reversed  unless 
there  clearly  appears  to  have  been  an  abuse  of  such  discretion. 
The  only  exception  to  such  rule  is  where  it  affirmatively 
appears  upon  the  record  that  such  order  was  based  upon  a 
misapprehension  of  the  law.  McCann  v.  UUnum^  109  Wis* 
574,  and  cases  there  cited.  We  cannot  say  that  it  affirma- 
tively appears  from  the  record  in  this  case  that  the  setting 
aside  of  the  verdict  and  granting  a  new  trial  was  based 
upon  a  misapprehension  of  the  law  applicable  to  the  casa 
Id.;  R.  S.  Benjamin  W.  c6  G.  Co,  v.  Merchants^  Eaoch.  JBajdsj 
63  Wis.  470;  Kayaer  v.  BaHneU,  67  Wis.  250.  Nor  does  it 
appear  that  the  verdict  was  perverse.  Nor  can  we  say  that 
such  ruling  was  an  abuse  of  such  discretion.  The  order  set- 
ting aside  the  verdict  and  granting  a  new  trial  is,  however, 
erroneous,  in  that  it  imposes  costs  on  the  defendant.  The 
general  rule  is  that  a  verdict  should  only  be  set  aside  as 
against  evidence,  and  a  new  trial  granted,  upon  condition 
that  the  party  obtaining  the  new  trial  shall  pay  the  costs 
of  the  former  trial.  Emmons  v.  Shddony  26  Wis.  648; 
Pound  V.  Roan^  45  Wis.  129;  J.  cfe  H.  Claagena  Co.  v.  Silbery 
87  Wis.  357;  WiUon  v,  Eau  Claire,  89  Wis.  47. 

The  trial  court  having  failed  to  state  in  the  order  the  rea- 
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sons  for  granting  a  new  trial,  the  presamption  is  that  it  was 
granted  because  that  court  thought  the  verdict  was  against 
the  weight  of  evidence ;  and  in  such  case  it  is  error  not  to 
impose  terms.  Schraer  v.  Stefan^  80  Wis.  653;  Oarny  v. 
Katz,  86  Wis.  321 ;  Cameron  v.  Mounts  86  Wis.  477.  We 
must  hold  that  the  setting  aside  of  the  verdict  and  granting 
a  new  trial  without  requiring  the  plaintiff  to  pay  the  costs 
of  the  former  trial  was  error. 

By  the  Court. — The  appeal  from  the  order  of  the  superior 
court  of  Milwaukee  county  denying  the  defendant's  motion 
is  dismissed;  the  order  of  the  superior  court  of  Milwaukee 
county  setting  aside  the  verdict  and  granting  a  new  trial, 
^^  with  costs,"  is  reversed,  and  the  cause  is  remanded  with 
direction  to  enter  an  order  granting  such  new  trial  upon 
the  plaintiff  paying  the  costs  of  the  former  trial,  and  for 
further  proceedings  according  to  law. 


Thb  Wisconsin  Tbust  Company,  Receiver,  Bespondent,  vs. 
Jenkins  and  another,  imp.,  Appellants. 

May  l^May  fi,  1901. 

Beceivers:  Supplementary  proceedings:  Authority  to  institute  action, 

A  receiver,  appointed  in  supplementary  proceedings,  is  expressly  au- 
thorized by  sea  8085,  Stats.  1898,  to  bring  an  action  to  set  aside  fraud- 
ulent transfers  of  property,  and  it  is  unnecessary  to  obtain  authority 
therefor  from  the  court 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county :  Obbbn  T.  Williams,  Judge.     Affirmed. 

Appeal  from  an  order  overruling  a  demurrer  to  the  com- 
plaint on  the  ground  that  the  plaintiff  had  no  legal  capacity 
to  sue  because  he  had  obtained  no  authority  from  the  court 
to  bring  the  action. 

TT.  0.  Thomm^  for  the  appellants. 

Edga/r  Z.  Woody  for  the  respondent. 
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WiNSLOw,  J.  The  plaintiflf  was  duly  appointed  receiver 
of  the  estate  of  David  Jenkins  in  the  course  of  certain  sup- 
plementary proceedings,  and  brings  this  action  as  such  re- 
ceiver against  JenTcins  and  his  wife  and  one  Viola  Joyce  for 
the  purpose  of  setting  aside  certain  alleged  fraudulent  trans- 
fers of  property  made  by  Jenkins  to  his  wife  and  the  de- 
fendant Joyce.  The  complaint  contains  no  allegation  that 
the  plaintiff  was  authorized  by  the  court  to  bring  the  action. 
The  defendants  Jenkins  and  wife  demurred  to  the  complaint 
on  the  ground  that  the  plaintiff  had  not  legal  capacity  to 
sue  because  he  had  obtained  no  authority  from  the  court  to 
bring  the  action,  and  appealed  from  an  order  overruling 
such  demurrer. 

The  case  is  ruled  by  the  decision  in  the  case  of  Barker  v. 
Dayton^  28  Wis.  367,  where  it  was  distinctly  held  that  the 
receiver  is  expressly  authorized  by  the  statute  to  bring  such 
an  action.  The  statute  under  which  that  decision  was  made 
is  substantially  the  same  as  the  provision  now  contained  in 
sec.  3035,  Stats.  1898.  If  the  statute  confers  express  au- 
thority, it  is  plain  that  it  is  unnecessary  to  obtain  authority 
from  the  court. 

By  the  Court. —  Order  affirmed^ 


Hbnokb,  Bespondent,  vs.  Ems  and  another,  Appellants. 

May  1—May  21, 190t 

Master  ani  servant:  Personal  injuries:  Negligence:  OawMbutcrif  ne^ 

genoe:  Assumption  of  risk, 

• 

L  A  complaint  alleged,  among  other  things,  that  plaintiff,  a  carpenter, 
was  employed  by  defendants  to  repair  a  roof;  that  while  standing 
in  the  gutter  at  the  edge  of  the  roof,  doing  the  work  with  one 
hand  and  holding  on  to  the  casing  of  a  dormer  window  with  the 
other,  the  casing  broke,  causing  him  to  faU  to  the  ground,  and  that 
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the  uDsound  condition  of  the  casing  was  unknown  to  plaintiff,  and 
could  not  have  become  known  to  him  by  the  exercise  of  ordinary- 
care.  Held,  that  plaintiff  assumed  the  risk  of  the  employment,  and 
that  allegations  of  the  complaint  in  regard  to  the  assurance  of 
safety  by  the  mastor,  a  command  by  him  to  proceed  with  the  work 
in  the  particular  way  described,  and  the  necessity  for  the  plaintiff 
to  work  in  order  to  support  himself  and  family,  were  immaterial. 

^  Allegations  of  the  complaint  in  such  case  to  the  effect  that  the  mas- 
ter ought  to  have  known  that  the  casing  was  insecure  before  send- 
ing the  servant  to  do  the  work  in  its  vicinity;  that  the  servant 
relied  on  the  master's  duty  in  that  respect  without  any  informa- 
tion that  the  master  had  tested  the  safety  of  the  casing;  that  the 
servant  was  assured  that  it  was  safe  to  do  the  work  in  the  Way  di- 
rected if  he  exercised  ordinary  care,  and  that  he  exercised  such 
care  in  using  the  casing  for  support  as  he  did,  the  insujQiciency 
thereof,  for  such  purpose,  being  so  latent  as  not  to  be  discoverable 
by  any  inspection  he  was  legally  bound  to'  make,  show  that  the 
servant  assumed  the  risk  of  discovering  the  defect  in  the  casing, 
if  it  was  discoverable  by  the  exercise  of  ordinary  care,  and  also 
the  risk  of  there  being  a  defect  not  so  discoverabla 

&  In  such  case,  an  allegation  that  the  master  made  a  careful  exami- 
nation of  the  building  in  respect  to  its  safety  to  sustain  the  weight 
of  a  person  while  engaged  in  working  upon  or  around  it,  and  knew 
or  ought  to  have  known  that  the  casing  was  liable  not  to  stand 
the  strain  put  upon  it  when  so  used  by  the  servant^  does  not  al- 
lege that  the  master  knew  of  the  unsafe  casing. 

4.  To  maintain  an  action  by  a  servant  against  a  master  for  an  injury 
resulting  from  defective  buildings,  premises,  or  appliances,  two 
elements  must  concur,  viz:  fault  or  knowledge  on  the  part  of  the 
master,  and  innocence  of  faulty  or  ignorance  of  the  danger,  on  the 
part  of  the  servant. 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county:  J.  C.  Ludwig,  Judge.    Reversed. 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county  overruling  a  demurrer  to  a  complaint.  The  action 
was  to  recover  compensation  for  a  personal  injury.  The 
complaint  was  to  the  following  effect :  Plaintiff,  a  carpenter 
by  trade,  was  employed  by  defendants  —  who  were  contract- 
ors for  work  of  repairing  buildings  —  to  do  work  of  that 
kind  upon  a  dwelling  house.    Prior  thereto  defendants 
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carefully  examined  such  dwelling  house,  and  knew  or  ought 
to  have  known  the  age  and  condition  thereof  as  regards 
soundness  and  strength  to  bear  up  the  weight  of  a  person 
while  working  around  and  upon  it,  and  especially  knew  or 
ought  to  have  known  of  the  unsafe  condition  of  the  partic- 
ular dormer  window  casing  which  gave  way  and  was  the 
immediate  cause  of  the  injury  plaintiff  received.  A  part  of 
the  work  to  be  done  consisted  of  mending  the  roof  near  a 
dormer  window.  There  were  three  ways  of  reaching  the 
place  where  such  work  was  required  to  be  done,  one  being 
to  go  upon  the  rooF  from  the  window  and  stand  in  the  gut- 
ter at  the  edge  of  the  roof  and  do  the  work  with  one  hand 
while  holding  onto  the  window  casing  with  the  other.  That 
was  the  most  dangerous  way  of  proceeding  with  the  work^ 
but  was  the  one  selected  by  defendants.  Plaintiff  requested 
defendants  to  furnish  him  with  appliances  or  help  to  enable 
him  to  do  the  work  by  one  of  the  safer  methods,  but  they 
negligently  refused  to  do  so  and  insisted  upon  his  proceed- 
ing by  the  particular  method  described  or  not  at  all,  assuring 
him  tTiat  such  way  would  be  safe  if  he  exercised  ordinary 
care.  Because  of  the  necessities  of  plaintiff,  which  required 
him  to  earn  wages  for  the  support  of  himself  and  family,  and 
the  assurance  of  defendants  as  to  the  safety  of  the  method  of 
doing  the  work  described,  he  proceeded  in  that  way;  and 
while  at  work,  standing  in  the  gutter  at  the  edge  of  the 
roof,  and  holding  onto  the  casing  of  the  dormer  window 
with  one  hand  and  working  with  the  other,  using  all  reason- 
able care  to  avoid  being  injured,  the  casing  suddenly  broke 
or  pulled  off,  causing  him  to  fall  a  distance  of  some  twenty- 
five  feet  to  and  upon  the  frozen  ground,  whereby  he  was 
severely  injured.  The  unsound  and  unsafe  condition  of  the 
casing  was  not  known  to  plaintiff,  nor  could  it  have  been 
known  to  him  by  the  exercise  of  ordinary  care.  It  had  ex- 
isted for  a  long  time  prior  to  the  accident  and  was  known 
to  defendants  or  ought  to  have  been  discovered  by  them  at 
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the  time  of  their  careful  examination  of  the  building,  made 
prior  to  directing  plaintiflf  to  proceed  with  the  work. 

The  demnrrer  was  upon  the  ground  that  the  complaint 
failed  to  state  facts  sufficient  to  constitute  a  caase  of  action. 

The  cause  was  submitted  for  the  appellants  on  the  brief 
of  V(m  Dyke  <&  Van  Dyke  &  Carter^  and  for  the  respondent 
on  that  of  Oeo.  Z.  Williams. 

Marshall,  J.  The  doctrine  that  it  is  the  duty  of  the 
master  to  furnish  his  servant  with  a  reasonably  safe  working 
place,  and  reasonably  safe  tools  and  appliances  with  which 
to  do  his  work,  is  discussed  at  considerable  length  by  re- 
spondent's counsel  in  support  of  the  complaint,  but  it  does 
not  seem  that  such  doctrine  applies  to  the  facts  alleged.  It 
is  elementary  that  where  the  dangers  of  a  servant's  working 
place  are  as  open  to  his  observation  and  knowledge  as  to  his 
employer's, —  having  regard  to  the  duty  of  each  to  exercise 
ordinary  care,  and  the  quantum  of  care  that  may  be  reason- 
ably expected  of  each,  considering  the  kind  of  work  to  be 
performed, —  the  servant  assumes  the  risk  thereof.  The  work 
respondent  was  employed  to  do  was  that  of  a  specialist,  the 
kind  he  was  trained  to  do.  He  was  not  obliged  to  assume 
the  risk  of  doing  it  in  the  way  dictated,  or  excused  for  pro- 
ceeding in  that  way,  so  as  to  hold  appellants  responsible  for 
the  safety  of  the  casing,  merely  because  they  directed  him 
to  so  proceed  or  assured  him  that  it  was  safe  to  do  so  if  he 
exercised  ordinary  care.  An  assurance  of  safety  in  such  a 
case  is  not  material  except  where  the  person  giving  the  as- 
surance must  be  presumed  to  have  better  judgment  or  in- 
formation than  the  assured,  so  that  the  latter  may  reason- 
ably rely  thereon  instead  of  on  his  own  judgment.  Showalter 
V.  Fairbanks,  M.  <&  Co.  88  Wis.  376 ;  Noah  v.  a,  M.  cfe  St  P. 
JR.  Co.  95  Wis.  ^27;  Zarsson  v.  MoClure,  95  Wis.  533.  So, 
leaving  out  the  allegations  that  defendants  examined  the 
building  and  knew  or  ought  to  have  known  of  the  condition 
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of  the  casing, —  which  we  will  treat  later, —  no  one  could 
reasonably  say  but  that  respondent,  as  a  specialist  at  work 
of  the  kind  he  was  employed  to  do,  must  be  put  upon  an 
eqaal  plane  with  those  who  employed  him,  as  regards  all 
the  dangers  ordinarily  incident  thereto  or  discoverable  by 
the  exercise  of  ordinary  care.  In  the  ShowaUer  Case  there 
was  a  command  that  the  servant  proceed  to  do  the  work, 
coupled  with  an  assurance  of  safety,  but  it  was  said  that, 
since  he  was  a  man  of  mature  years,  free  to  decline  to  pro- 
ceed as  directed  or  at  all,  and  as  well  informed  as  the  master 
as  to  whether  the  work  was  dangerous  or  not,  such  com- 
mand and  assurance  were  immaterial  to  the  question  of 
whether  the  latter  was  guilty  of  actionable  negligence.  In 
Larsaon  v.  MoClwre  the  court  said:  *'  The  plaintiff  was  famil- 
iar with  the  kind  of  work  he  was  required  to  perform,  and 
had  had  considerable  experience  in  that  line.  .  .  .  He 
chose  to  continue  work  under  the  circumstances,  instead  of 
declining  the  service,  and  it  is  entirely  well  settled  that  he 
must  be  held  to  have  assumed  the  risk  or  danger,  so  far  as 
it  was  open  for  his  observation,"  upon  the  principle  that 
when  danger  is  alike  open  to  the  observation  of  all,  the 
master  and  servant  are  upon  an  equality  and  the  master  is 
not  liable  for  an  injury  resulting  from  the  employment  as 
the  work  is  required  to  be  done.  We  must  hold  that  those 
elements  in  the  complaint  in  regard  to  the  assurance  of  safety 
and  command  to  proceed  with  the  work  in  the  particular 
way  described,  and  the  necessity  for  respondent  to  work  in 
order  to  support  himself  and  family,  are  immaterial.  They 
do  not  even  aid  in  making  out  a  cause  of  action  against  ap- 
pellants. 

It  clearly  appears  by  the  complaint  that  the  alleged  de- 
fect in  the  casing  was  not  apparent  by  observation;  that  it 
was  latent.  The  allegation  that  appellants  knew  or  ought 
to  have  known  of  it  means  no  more  than  that,  because  they 
made  a  careful  examination  of  the  building  in  respect  to  its 
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safety  to  sustain  the  weight  of  a  person  while  engaged  in 
working  upon  or  around  it,  they  ought  to  have  discovered 
that  the  casing  was  liable  not  to  stand  the  strain  that  might 
be  put  upon  it  by  a  person  while  making  repairs  and  using 
it  as  a  hand-hold  by  which  to  steady  himself.  The  allega- 
tion falls  far  short  of  stating  that  appellants  knew  of  the 
unsafe  casing.  Unless  the  conclusion  pleaded,  that  they 
ought  to  have  known  of  the  danger  notwithstanding  its 
latent  character,  merely  because  they  examined  the  casing, 
and  notwithstanding  such  a  discovery  could  not  have  been 
made  by  plaintiff  by  the  exercise  of  ordinary  care,  is  war- 
ranted, clearly,  no  cause  of  action  is  stated  in  the  complaint. 
In  determining  the  amount  of  care  required  by  respondent 
in  order  to  come  up  to  the  legal  standard  under  the  circum- 
stances, it  must  be  noted  that,  while  the  complaint  states,  in 
effect,  that  appellants  examined  the  casing  as  regards  its 
safety,  before  respondent  was  directed  to  proceed,  it  is  not 
alleged  that  they  informed  respondent  thereof.  Nothing 
appears  to  indicate  more  than  that  respondent  proceeded  in 
the  particular  way  alleged,  upon  the  general  assurance  that 
it  was  a  safe  way  if , he  exercised  ordinary  care.  If  it  ap- 
peared that  appellants  informed  him  that  they  had  exam- 
ined the  casing  and  that  it  was  safe,  or  that  he  knew  that 
they  had  made  such  examination,  and  that  he  used  it  as  a 
hand-hold  on  the  faith  thereof,  a  different  question  would 
be  presented.  As  the  complaint  stands  we  find  nothing 
therein  that  relieved  respondent  from  the  duty  of  examin- 
ing the  casing  for  himself  as  to  its  ability  to  stand  the  strain 
it  was  liable  to  be  subjected  to,  before  commencing  his 
work.  He  well  knew  that  the  work  was  dangerous  in  itself, 
and  that  he  must  necessarily  use  great  caution  to  prevent 
falling  from  the  building.  No  one  knew  that  better  than 
he  did.  In  the  aWence  of  any  circumstance  indicating  to 
him  that  the  safety  of  the  casing  had  been  tested  by  appel- 
lants for  the  use  to  which  he  was  liable  to  subject  it,  it  was 
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clearly  his  duty  to  test  it  and  discover  its  condition  if  ordi- 
nary care  would  do  that,  if  duty  to  make  such  a  test  de- 
volved upon  any  one.  If  the  exercise  of  such  care  would 
not  have  resulted  in  discovering  the  danger  which  caused 
the  mischief,  then  actionable  negligence  cannot  be  predi- 
cated on  the  failure  of  appellants  to  make  the  discovery^ 
and  respondent's  injury  must  be  attributed  to  pure  accident. 
In  Carey  v.  Sellers^  41  La.  Ann.  500,  the  true  rule  governing" 
cases  of  this  kind  is  very  tersely  stated  in  the  syllabus,  which 
is  a  correct  summary  of  the  discussion  of  the  subject  and 
conclusion  of  the  court  found  in  the  opinion: 

^'To  maintain  an  action  by  a  servant  against  a  master  for 
an  injury  resulting  from  defective  buildings,  premises,  or 
appliances,  two  elements  must  concur,  viz. :  fault  or  knowl- 
edge on  the  part  of  the  master;  innocence  of  fault,  or  igno- 
rance of  the  danger,  on  the  part  of  the  servant." 

Our  conclusion  is  that  the  complaint  fails  to  charge 
more  than  that  defendants  ought  to  have  known  that  the 
window  casing  was  insecure  before  sending  plaintiff  to  da 
the  work  in  the  vicinity  thereof,  where  he  was  liable  to  take 
hold  of  it  for  support;  that  he  relied  on  their  duty  in  that 
respect  without  any  information  that  they  had  tested  the 
safety  of  the  casing,  merely  because  they  assured  him  that 
it  was  safe  to  do  the  work  in  the  way  directed  if  he  exer- 
cised ordinary  care;  that  he  did  exercise  such  care  in  using 
the  casing  for  support, as  he  did,  because  the  insufficiency 
thereof  for  such  purpose  was  so  latent  as  not  to  be  discov- 
erable by  any  inspection  which  he  was  legally  bound  to 
make.  The  idea  seems  to  be  that  the  assurance  given  re- 
spondent absolved  him  from  the  duty  of  paying  any  partic- 
ular attention  to  the  safety  of  the  casing  before  using  it  for 
support,  while  it  seems  that,  in  view  of  the  dangerous  char- 
acter of  the  work,  such  assurance,  coupled  with  the  condi- 
tion that  he  must  use  ordinary  care,  clearly  suggested  that 
he  should,  for  himself,  inspect  the  casing,  reasonably,  as  to 
its  suitableness  for  the  use  he  was  to  put  it  to.    Instead  of 
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being  lulled  into  a  feeling  of  security  by  the  conduct  of  ap- 
pellants, he  was  stimulated  to  exercise  the  care  that  one 
should  exercise  in  such  a  situation  when  acting  upon  his  own 
judgment.  In  that  view,  clearly,  the  complaint  fails  to  state 
a  cause  of  action,  but  on  the  contrary  shows  that  respondent 
assumed  the  risk  of  doing  the  work  as  he  did,  including  that 
of  discovering  the  defect  in  the  casing  if  it  was  discoverable 
by  the  exercise  of  ordinary  care  in  that  regard,  and  the  risk 
of  there  being  a  defect  not  so  discoverable.  If  such  care 
would  not  have  disclosed  the  danger  to  respondent,  it  would 
not  have  disclosed  it  to  appellants,  and  the  result  is  not  at- 
tributable to  the  fault  of  any  one.  If  they  were  guilty  of 
actionable  negligence  in  failing  to  make  the  discovery  and 
warn  respondent  of  it,  he  was  as  guilty  of  contributory  negli- 
gence in  not  making  such  discovery. 

The  rule  requiring  the  master  to  furnish  his  servant  with  a 
reasonably  safe  working  place,  calls  only  for  a  working  place 
free  from  all  dangers  which  a  person  in  the  circumstances 
of  the  master,  in  the  exercise  of  ordinary  care,  ought  to 
know  of,  and  which,  under  the  circumstances,  the  servant, 
in  the  exercise  of  ordinary  care,  is  not  legally  chargeable 
with  knowledge  of.  All  other  dangers  which  the  servant 
subjects  himself  to  in  the  line  of  his  employment,  either 
knowingly  or  ignorantly,  he  assumes  the  risk  of,  whether 
they  are  such  dangers  as  are  ordinarily  incident  to  the  per- 
formance of  such  service,  or  such  dangers  as  are  incident  to 
the  work  as  the  master  chooses  to  conduct  it  of  which  the 
servant's  means  of  knowledge  are  equal  to  those  of  the 
master,  having  regard  to  the  quantum  of  care  which  the 
latter  is  legally  bound  to  exercise  for  the  safety  of  the  for- 
mer and  that  which  he  is  legally  bound  to  exercise  for  his 
own  safety.  Jones  v.  Sutherland^  91  Wis.  587;  Erdman  v. 
Illinois  S.  Co,  95  Wis.  6, 10 ;  Ouinwrd  v,  Knaj^Stout  <&  Co. 
Company,  95  Wis.  482,  486;  Nash  v.  C,  M.  <&  St.  P.  R.  Co. 
95  Wis.  327. 
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It  follows  from  what  has  been  said  that  respondent  was, 
on  the  facts  alleged,  required  to  exercise  at  least  as  much 
care  in  examining  the  casing  as  appellants,  and  that,  giving 
the  allegations  of  the  complaint  the  most  favorable  con- 
struction for  him  which  they  will  reasonably  bear,  the 
trouble  that  rendered  the  working  place  unsafe  was  a  defect 
which  required  some  test  other  than  that  which  ordinary 
care,  under  the  circumstances,  would  suggest  in  order  to 
discover  it.  Such  being  the  case,  no  breach  of  duty  on  de- 
fendants' part  is  shown  in  that  they  failed  to  discover  it. 
On  the  contrary  the  claim  of  actionable  negligence  is  clearly 
repelled.  It  follows  that  the  demurrer  'was  improperly  over- 
ruled. 

By  the  Court. — The  order  appealed  from  is  reversed,  and 
the  cause  remanded  with  directions  to  enter  an  order  sus- 
taining the  demurrer  and  for  further  proceedings  according 
to  law. 


Stewabt,  Administratrix,  and  others,  Bespondents,  vs.  Thb 
Milwaukee  Elbotbio  Railway  &  Light  CoKPAiirr,  Ap- 
pellant. 

May  1— May  Bl,  1901.  ^ 

Street  railways:  Eminent  domain:  Delay:  Commencement  ofproceeii'ngt 
by  owner:  Parties:  AdjvdicatUm  in  absence  of  finding:  Appeal 

1.  Where  land  was  taken  by  a  street-railway  company  in  July,  1898. 
and  the  statute  (ch.  175,  Laws  of  1897)  authorizing  it  to  institute 
condemnation  proceedings  was  published  April  8, 1897,  and  such 
company  failed  to  commence  proceedings  for  condemnation,  a  pe- 
tition by  the  landowner,  presented  October  9,  1899,  shows  such 
delay  and  omission  of  the  corporation  to  acquire  title  as  to  give  the 
landowner  a  right  to  institute  proceedings. 

2L  Ch.  175,  Laws  of  1897,  made  all  provisions  of  the  Revised  Statutes 
relative  to  acquiring  land  by  railroad  companies  under  the  right 
of  eminent  domain  apply  to  street  and  electric  railway  companies, 
and  sec.  1852,  R  S^  1878,  gave  railroads  the  right  to  condemn  prop- 
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erty  on  which  tracks  have  been  constructed  without  having  ac- 
quired title  thereto,  and  permitting  the  property  owner  to  com- 
mence such  proceedings  on  the  failure  of  the  company  so  to  da 
Held,  that  where  a  street-railway  company  had,  with  the  owner's 
consent,  entered  upon  the  land  before  the  passage  of  said  ch.  175, 
either  party  had  the  right  to  proceed  upon  compliance  with  the 
terms  of  the  statute,  it  being  the  legislative  intent  that  the  statute 
should  apply  to  circumstances  existing  at  the  time  it  took  effect. 

&  Where  the  owner  of  lands  had  consented  to  the  acts  of  a  street 
railway  in  laying  and  operating  its  railway  thereon,  but  had  died 
before  the  passage  of  ch.  175,  Laws  of  1897,  i)ersons  who  took  such 
lands  by  descent  or  otherwise  from  such  owner  may  maintain  pro- 
ceedings to  recover  compensation  under  ch.  176. 

4  In  condemnation  proceedings  where  no  formal  finding  is  made  on  a 
disputed  question  of  fact  as  to  whether  the  street-railway  company 
had  obtained  and  paid  for  its  right  of  way  during  the  lifetime  of 
petitioners'  ancestor,  a  formal  adjudication  that  the  petitioners 
are  entitled  to  compensation,  inferentially  determines  that  question 
against  the  street-railway  company,  and  will  not  be  disturbed  in 
the  absence  of  a  decided  preponderance  of  the  evidence  in  favor  of 
the  company's  contention. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  EuoBiinE  S.  Elliott,  Circuit  Judge.    Affirmed^ 

This  appeal  is  by  defendant  from  an  order  appointing 
commissioners  in  condemnation  proceedings  and  denying 
defendant's  motion  to  dismiss.  It  appears  that  prior  to  July 
1, 1896,  the  land  in  question  was  owned  by  one  Eobert  Stew- 
art, and  was  then  in  possession  of  his  tenants.  On  the  date 
last  mentioned  the  defendant  surveyed,  took  possession  of, 
and  laid  its  track  upon,  and  began  to  use  a  strip  of  land 
about  sixty  feet  wide,  more  fully  described  in  the  petition, 
being  an  extension  of  Pennsylvania  avenue  south  to  the 
Chicago  road,  and  a  part  of  said  Stewart  tract.  Such  entry 
was  made  with  the  knowledge  of  Stewart,  and  without  his 
objection.  February  28, 1897,  Stewart  died,  leaving  a  will  de- 
vising this  property  to  his  children,  and  appointing  his  wife 
executrix.  As  such,  Mrs.  Stewart  commenced  this  proceed- 
ing by  filing  a  petition  setting  out  the  facts  that  Stewart 
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owned  the  land,  his  death,  the  taking  by  defendant,  that  no 
compensation  had  been  paid  and  no  proceedings  had  ever 
been  commenced  by  defendant  and  it  had  never  acquired 
title  to  its  said  right  of  way,  and  that  she  and  the  com- 
pany were  the  only  parties  interested  in  the  premises,  and 
asking  condemnation.  A  demurrer  on  the  ground  that  the 
court  had  no  jurisdiction  and  that  the  petition  was  want- 
ing in  facts  was  overruled.  Thereupon  the  defendant  an- 
swered that  it  was  an  ordinary  street  railway,  and  set  up 
an  agreement  between  the  St.  Francis  Park  Company  and 
said  Stewart,  by  the  terms  of  which  the  latter,  in  con- 
sideration of  the  opening  and  grading  of  said  street,  the 
building  of  a  fence,  and  the  settlement  with  his  tenants  for 
damages  to  crops,  agreed  to  convey  the  right  of  way  with- 
out charge.  It  was  further  alleged  that  this  agreement  had 
been  fully  performed  at  considerable  expense,  the  street 
had  been  opened  and  used,  and  no  claim  for  compensation 
had  been  made  by  Stewart  in  his  lifetime.  The  park  com- 
pany was  interested  in  having  the  street  railway  extended 
to  its  property,  and  agreed  with  defendant  to  secure  the 
right  of  way  through  the  land  in  question.  A  second  de- 
fense set  up  the  death  of  Stewart,  the  making  of  a  will,  and 
a  devise  of  the  lands  to  his  children.  A  third  defense  al- 
leged payment  for  the  right  of  way,  and  that  defendant 
was  entitled  to  a  conveyance  of  the  right  of  way,  and  a  re- 
lease of  damages.  Later  the  children  of  Stewart  were  made 
parties  to  the  proceeding.  Mt9,  Stewart^  having  been  dis- 
charged from  her  trust  as  executrix,  was  appointed  admin- 
istratrix de  honis  non  with  the  will  annexed,  and  was  duly 
brought  into  the  proceeding  in  that  capacity.  The  matter 
was  tried  by  the  court,  and  the  order  mentioned  was  made 
without  any  formal  findings  being  filed.  The  chief  question 
litigated  on  the  trial  was  whether  there  had  been  an  agree- 
ment between  the  park  company  and  Stewart,  and  such  part 
performance  of  it,  as  would  warrant  the  court  in  denying 
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the  application  to  condemn.  The  errors  relied  upon  are : 
(1)  That  the  court  erred  in  overruling  the  demurrer ;  (2)  that 
the  court  erred  in  denying  defendant's  motion  to  dismiss 
and  appointing  commissioners. 

Thomas  L,  JSmndn,  for  the  appellant. 

C7ui8.  O.  Wooioockj  for  the  respondents. 

Babdeek,  J.  The  first  objection  to  the  petition  is  that  it 
does  not  show  such  delay  and  omission  of  the  corporation 
to  proceed  to  acquire  title  as  to  give  the  landowner  a  right 
to  institute  proceedings.  The  land  was  taken  in  July,  1896. 
The  law  authorizing  the  proceeding  by  condemnation  was 
published  April  3, 1897.  The  petition  was  presented  in  this 
proceeding  October  9, 1899.  There  was  a  delay  of  two  and 
one-half  years  by  the  company  after  it  had  a  right  to  pro- 
ceed. This  certainly  gave  to  defendant  ample  time  to  com- 
mence proceedings  if  it  ever  intended  to.  That  it  ever  in- 
tended to  commence  such  proceedings  is  very  doubtful,  in 
view  of  its  claim  that  the  right  of  way  had  already  been 
secured  by  the  8t.  Francis  Park  Company. 

It  is  further  urged  that  there  is  no  authority  of  law  for 
this  proceeding.  At  the  time  the  land  was  taken  there  was 
no  law  authorizing  street  railways  to  acquii^e  right  of  way 
by  condemnation.  That  right  was  granted  it  by  ch.  175, 
Laws  of  1897,  which  made  all  provisions  of  the  Eevised  Stat- 
utes relative  to  acquiring  land  by  right  of  eminent  domain 
by  railroads  apply  to  street  and  electric  railroad  companies. 
Sec.  1852,  Stats.  1898,  is  certainly  broad  enough  in  terms  to 
cover  a  case  of  that  kind.  The  company  had  entered  upon 
the  land  with  the  owner's  consent.  He  was  then  entitled 
to  his  action  for  damages  in  case  the  company  did  not  make 
compensation.  The  statute  then  came  into  existence  which 
gave  the  company  a  right  to  proceed  in  any  case  where  it 
had  constructed  its  roadbed  or  tracks  without  acquiring 
^title,  and,  if  it  delayed  in  so  doing,  gave  the  landowner 
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such  right.  It  took  away  the  right  to  an  injunction,  and 
authorized  the  court  to  stay  proceedings  in  certain  cases. 
A  new  remedy  was  given  to  both  parties,  simple,  efficacious, 
and  prompt.  It  plainly  applied  to  existing  conditions,  and 
under  it  this  court  repeatedly  ruled  that,  when  the  entry 
was  by  consent,  the  landowner  was  deemed  to  have  waived 
or  lost  his  former  remedy,  and  was  relegated  to  his  proceed- 
ings under  the  statute.  Milwaukee  dk  JSf.  R.  Go.  'o.  Strange^ 
63  Wis.  178;  Walt(m  v.  O.  B.,  W.  <b  St.  P.  R.  Co.  70  Wis. 
414;  Frey  v.  i).,  S.  S.  dh  A.  R.  Co.  91  Wis.  809,  and  cases. 
We  are  clearly  of  the  opinion  that  it  was  the  legislative 
intent  that  the  statute  should  apply  to  the  then  existing 
circumstances,  and  that  it  gave  either  party  the  right  to 
proceed  upon  compliance  with  its  terms. 

Another  point  made  is  that  the  petition  failed  to  show 
that  the  petitioners  had  any  interest  in  the  land  when  it 
was  taken.  When  the  case  was  finally  heard,  the  widow, 
as  administratrix,  and  all  the  children  of  Stewart,  were  be- 
fore the  court.  Certainly,  all  the  parties  interested  in  the 
land  in  any  way  were  before  the  court,  and  the  several  pe- 
titions filed  disclose  such  interest.  Before  ch.  175,  Laws  of 
1897,  was  passed,  the  land  had  descended  to,  and  all  rights 
of  action  had  become  vested  in,  the  widow  and  children. 
When  the  court  came  finally  to  determine  upon  the  appli- 
cation, there-  was  no  one  in  existence  having  any  interest  in 
the  controversy  who  was  not  before  the  court. 

The  defendant  further  claims  that  the  proceeding  should 
have  been  dismissed  because  it  appeared  from  the  evidence 
taken  that  the  right  of  way  had  been  obtained  and  paid  for 
by  the  St.  Francis  Park  Company  during  Mr.  Stewart's 
lifetime.  This  was  a  disputed  question  of  fact.  No  formal 
finding  upon  this  precise  question  was  made  by  the  trial 
judge.  His  failure  to  do  so  is  no  doubt  justified  by  Gill  v. 
M.  dk  L.  W.  R.  Co.  76  Wis.  293.  The  court  did,  however, 
formally  adjudicate  that  the  petitioners  were  entitled  to 
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compensation,  whioh  inferentially  determines  the  conten- 
tion against  the  defendant  The  evidence  being  in  dispute, 
and  no  decided  preponderance  existing  in  favor  of  defend- 
ant, we  do  not  feel  at  liberty  to  disturb  the  court's  conclo- 
sion. 
By  the  Court. — The  order  appealed  from  is  affirmed. 


OmzENs  Loan  &  Tbust  Company,  Administrator,  Appel- 
lant, vs.  WiTTB  and  wife,  imp.,  Eespondents. 

May  IS —May  XI,  190t 
Mortgages:  Foreclosure:  Pleading:  Prayer  for  relief. 

1.  A  complaint  in  foreclosure  which  sufficiently  alleges  that  impleaded 

defendants  have  rights  in  the  mortgaged  premises,  which  plaint- 
iff is  entitled  to  have  barred  and  foreclosed  by  the  judgment  and 
sale  thereunder,  states  facts  constituting  a  cause  of  action  against 
them,  sufficient  on  demurrer,  notwithstanding  other  relief  is  de- 
manded to  which  plaintiff  is  not  entitled. 

2.  Prayer  for  exoessiTe  relief  does  not  render  a  complaint  demurrablei 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county :  J.  C.  Ludwio,  Judge.    Reversed. 

After  the  commencement  of  an  action  for  foreclosure  of  a 
mortgage  by  one  Daniel  Goldstein  he  died,  and  the  present 
appellant  was  appointed  administrator  of  his  estate,  and  filed 
a  supplemental  complaint,  in  the  usual  form,  for  the  fore- 
closure of  the  mortgage,  securing  overdue  notes  for  $2,000. 
In  addition  to  the  usual  complaint,  it  is  alleged  that  after 
the  execution  of  the  mortgage  the  mortgaged  premises  were 
sold  to  the  defendants  Otto  Witte  and  Katherhie  Witte^  his 
wife,  as  husband  and  wife,  and  to  the  survivor,  and  that  the 
said  Otto  Witte  and  Katherine  Witte,  as  part  of  the  purchase 

price,  assumed  and  agreed  to  pay  the  mortgage  and  notes. 
VouiiO— 85 
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It  is  also  alleged  that  the  defendants  Otto  WiUe  and  KatK- 
erine  Witte^  his  wife,  as  husband  and  wife,  and  other  defend- 
ants, have,  or  claim  to  have,  some  interest  in,  or  lien  upon, 
the  mortgaged  premises,  which  interest  is  subject  to  the  lien 
of  the  plaintiflPs  mortgage.  The  prayer  is  for  revival  of  the 
suit  in  the  name  of  the  administrator,  the  ordinary  judg- 
ment of  foreclosure,  and  personal  judgment  for  deficiency 
against  the  maker  of  the  notes,  and  against  Otto  Witte  and 
Katherme  WUte.  To  this  complaint  these  respondents  inter- 
posed a  demurrer,  for  the  reason  that  it  appears  upon  the 
face  of  the  complaint  '^  that  as  to  said  defendants  Otto  Witte 
and  £atheri?ie  Witte^  as  husband  and  wife,  said  supplemental 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action."  From  an  order  sustaining  that  demurrer,  plaint- 
iff appeals. 

For  the  appellant  there  was  a  brief  by  Nath.  Perdes  dk 
Sana^  and  oral  argument  by  O.  D^  Ooff. 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  Fiehing  dk  KUlilea. 

Dodge,  J.  The  ground  of  demurrer  argued  is  that  the 
allegations  of  the  complaint  are  not  sufficient  to  justify  a 
personal  judgment  for  deficiency  against  Otto  and  Kather- 
ine  Witte.  Such  consideration  is,  however,  wholly  immate* 
rial.  The  complaint  abundantly  alleges  that  they  have  rights 
in  the  mortgaged  premises  which  plaintiff,  as  the  owner 
of  the  mortgage,  is  entitled  to  have  barred  and  foreclosed 
by  the  judgment  and  sale  thereunder.  This  constitutes  a 
cause  of  action  against  these  respondents,  and  the  demurrer 
should  have  been  overruled,  notwithstanding  other  relief  is 
demanded,  even  if  the  plaintiff  is  not  entitled  to  that  addi- 
tional relief, —  a  question  which  we  do  not  consider  or  pass 
upon.  Prayer  for  excessive  relief  does  not  render  the  com- 
plaint demurrable.     Moritz  v.  Splitt^  55  Wis.  441 ;  Scheibe  v. 
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Kennedy,  64  "Wis.  564,  572;  Bahn  v.  Milwaukee  E.  H,  <b  L. 
Co.  103  Wis.  467,  472. 

By  the  Court, —  Order  appealed  from  is  reversed,  and 
cause  remanded  with  directions  to  overrule  the  demurrer. 


FoBEST  Land  Company,  Appellant,  vs.  Bjobkquist  and  an- 
other, imp.,  Respondents.  no         647 

'^  ^  116  >351 

May  t — May  £1, 1901, 

Corporations:  Promoters:  Fraud:  Agency:  Authority, 

1.  Defendant  R  sold  a  large  tract  of  land  to  the  plaintiff,  a  corpora- 

tion, organized  by  M.  for  the  purchase,  platting,  and  resale  of  such 
land.  Fifteen  months  prior  to  such  conveyance,  R,  through  M., 
had  bought  the  land  for  $7,000  less  than  the  price  received  from 
plaintiff,  and  authorized  M.  to  find  a  purchaser  for  the  land,  his 
commission  to  be  paid  by  the  purchaser.  R  did  not  stand  in  any 
confidential  relation  to  plaintiff  nor  any  of  the  subscribers  to  its 
capital  stock.  The  sale  to  plaintiff  was  brought  about  by  M.,  who 
received  from  plaintiff  $2,000  of  its  stock  for  his  services,  which 
fact  was  not  known  to  R  B.,  having  foreclosed  the  purchase- 
money  mortgage  given  by  plaintiff,  obtained  a  deficiency  judg-  .^ 
ment  thereon ;  and  plaintiff  brought  an  action  to  enjoin  the  en- 
forcement of  such  judgment,  and  to  have  the  sale  set  aside  for 
fraud.  Held,  that  R  did  not  owe  plaintiff  or  any  of  the  subscrib- 
ers to  its  capital  stock  any  duty  to  refrain  from  making  said  sala 

2.  The  mere  fact  that  R,  fifteen  months  prior  to  such  conveyance,  had 

bought  the  land  for  $7,000  less  than  the  price  for  which  he  sold  it, 
did  not  tend  to  impeach  the  transaction,  especially  in  view  of  a 
finding  that  the  land  was  then  worth  the  full  consideration  re- 
cited in  the  deed,  which  was  more  than  R  actually  received. 
Z,  In  such  case,  the  mere  authority  of  M.  to  find  a  purchaser  of  the 
land  did  not  contemplate  the  organization  of  a  corporation  to  ef- 
fectuate the  purchase;  and  M.'s  acts  in  assisting  in  the  formation 
thereof,  in  the  absence  of  showing  that  R  had  any  knowledge  of 
M.*s  plans,  or  shared  in  any  way  in  his  profits,  were  outside  of  the 
real  or  apparent  scope  of  his  authority  and  did  not  bind  R 
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Appeal  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county:  Eugene  S.  Elliott,  Circuit  Judge.  Af- 
finned. 

It  is  undisputed  that  in  the  fall  of  1890  the  plaintiff, 
through  the  agency  of  one  A.  B.  Myers,  purchased  the  land 
in  question  from  the  defendant  BjorJcquist  at  the  agreed 
price  of  $32,000,  and  paid  down  $16,000,  of  which  Myers 
had  and  retained  $2,000,  and  Bjorkquist  $14,000,  and  for 
the  balance  of  the  purchase  price  the  plaintiff,  at  the  re- 
quest of  BJorkquist^  gave  back  a  mortgage,  dated  October  7, 
1890,  for  $16,000,  running  to  the  defendant  Crcnons^  which 
was  duly  recorded ;  that,  default  having  been  made  in  the 
payment  of  the  mortgage,*  October  2, 1895,  Crowns  com- 
menced an  action  to  foreclose  the  same,  and  March  9, 1896, 
took  judgment  on  default;  that  there  was  then  due  on  the 
mortgage  $17,640.85;  that  May  31, 1897,  the  premises  were 
sold  on  that  foreclosure  judgment  to  Bjorkquiat  for  $7,500, 
and  BJorkquist  thereupon  took  possession  thereof,  and  July 
24, 1897,  a  judgment  for  deficiency  was  entered  in  favor  of 
^r(72/7n«  and  against  the  plaintiff  for  $11,475.56;  that  No- 
vember 24,  1897,  the  plaintiff  appealed  to  this  court  from 
that  judgment  for  deficiency,  and  the  same  was  affirmed 
March  22,  1898  {Crowns  v.  Forest  L,  Co,  99  Wis.  103);  that 
September  21, 1897,  Crowns  commenced  an  action,  based 
upon  such  judgment  for  deficiency,  in  the  nature  of  a  cred- 
itors' bill,  to  recover  such  deficiency  from  the  stockholders 
of  the  plaintiff,  and  several  of  the  defendants  answered  and 
put  in  counterclaims  and  cross  bills,  and  such  proceedings 
were  had  in  that  action  that  an  order  was  entered  opening 
such  default  and  vacating  such  judgment  conditionally,  and 
allowing  the  question  of  the  validity  of  the  mortgage  to  be 
litigated;  that,  upon  the  appeal  by  Crownsivom  that  order, 
the  same  was  reversed  October  11,  1898  (Crowns  v.  Foresi 
Z.  Co.  100  "Wis.  554);  that,  the  remittitur  being  filed,  the 
plaintiff  moved  this  court  for  leave  to  prosecute  its  so-called 
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cross  bill  and  to  file  a  bill  of  review,  but  which  motion  was 
denied  by  this  court  February  21,  1899  (102  Wis.  97);  that, 
as  a  result,  this  action  was  commenced  June  12, 1899,  by 
the  plaintiff  against  Bjorkquiat^  Crowns^  and  Myers  to  en- 
join the  enforcement  of  such  judgment  for  deficiency  against 
this  plaintiff  so  obtained  by  Crowns  July  24,  1897,  and  also 
to  set  aside  the  transaction  by  which  the  plaintiff  purchased 
the  land  from  Bjorkquiat^  and  also  to  recover  back  moneys 
paid  by  reason  of  the  alleged  frauds  of  Bjarkquist  and 
Myers. 

The  defendants  Bjorhquist  and  Crowns  answered  by  way 
of  admissions,  denials,  and  counter  allegations. 

The  issues  thus  joined  were  tried  by  the  court,  and  at  the 
close  of  the  trial,  in  addition  to  the  facts  stated,  the  court 
found,  in  effect,  that  some  time  prior  to  June  4, 1889,  one 
Carl  Doerflinger,  being  the  owner  of  the  premises  in  ques- 
tion, had  given  to  the  defendant  Myers,  of  the  firm  of  West, 
Myers  &  Brewer,  the  agency  to  sell  the  land ;  that  Myers 
offered  the  land  for  sale  to  Bjorkquist^  and  caused  Doer- 
flinger and  Bjorhquist  to  come  together  and  personally  ne- 
gotiate for  the  sale  and  purchase  of  the  land;  that  June  4, 
1889,  such  negotiations  resulted  in  a  written  contract,  signed 
by  Doerflinger  and  wife  and  j8/(9rA;ywi?^,  wherein  and  whereby 
Bjorhquist  agreed  to  pay  Doerflinger  $500  down,  and  $9,500 
on  or  before  June  10,  1889,  when  Bjorhquist  was  to  receive 
a  deed  and  give  back  a  mortgage  of  $13,000  to  secure  the 
payment  of  the  balance  of  the  purchase  price;  that  Myers 
had  no  interest  in  such  transaction,  except  to  get  compensa- 
tion as  such  agent  for  securing  such  sale  and  purchase;  that 
Bjorhquist  paid  the  cash  as  agreed,  and  received  his  deed 
and  gave  back  the  mortgage  as  agreed;  that,  upon  making 
such  purchase,  Bjorhquist^  for  a  time,  contemplated  residing 
upon  such  premises;  that  in  April,  1890,  Bjorhquist  gave  to 
Myers  the  privilege  of  selling  the  premises  at  such  price  that 
he  {Bjorhquist)  should  receive  $30,000, —  Myers  getting  his 
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commissions  from  the  party  to  whom  the  sale  should  be 
made, —  and  that  no  other  agreement  was  made  between 
Bjorkquist  and  Myers  in  respect  to  such  sale;  that  through 
the  efforts  of  Myers  the  plaintiu  was  incorporated  and  organ- 
ized in  August,  1890,  for  the  purpose  of  purchasing,  platting, 
and  selling  the  land  in  question;  that  September  15, 1890, 
Bjorkquist  paid  to  Doerflinger  the  $13,000  mortgage,  and 
the  same  was  satisfied  September  17, 1890;  that  about  the 
same  time  the  plaintiff,  through  the  agency  of  Myers,  agreed 
to  purchase  the  land  in  question  from  Bjorkquist^  and  to 
pay  down  to  him  upon  such  purchase,  in  cash,  $14,000,  he 
to  give  a  deed  to  the  plaintiff  reciting  a  consideration  of 
$32,000,  and  take  back  the  mortgage  to  Croums^  dated  Octo- 
ber 7,  1890,  for  $16,000,  and  the  other  $2,000  to  be  retained 
by  Myers  for  effecting  such  purchase,  in  stock  issued  by  the 
plaintiff;  that  Bjorkquist  knew  nothing  about  the  plaintiff 
or  its  ofScers  or  stockholders,  and  had  nothing  to  do  about 
Myerses  commissions,  except  that  he  conveyed  the  land  to 
the  plaintiff,  and  received  from  it  $14,000  in  cash,  and  the 
note  and  mortgage  for  $16,000,  the  balance  of  the  purchase 
price,  dated  October  7, 1890 ;  that  at  the  time  of  such  pur- 
chase by  the  plaintiff  the  fair  market  value  of  the  premises 
was  $32,000;  that  Crowns  had  no  interest  in  the  mortgage, 
except  as  trustee  for  Bjorkquist;  that  some  of  the  stock- 
holders and  ofiBcers  of  the  plaintiff  company,  other  than 
Myers,  knew  about  the  time  of  such  purchase  that  Myers 
made  a  profit  on  the  purchase  by  the  plaintiff ;  that  the 
president  of  the  plaintiff  knew  in  July,  1897,  right  after  the 
sale  on  foreclosure,  that  Bjorkquist  only  received  $30,000, 
and  that  Myers  received  $2,000  in  stock  in  the  plaintiff  cor- 
poration for  making  the  purchase. 

The  court  found,  as  conclusions  of  law,  that  the  plaintiff 
was  not  entitled  to  any  relief  in  this  action ;  that  the  de- 
fendants Bjorkquist  and  Crowns  were  entitled  to  judgment 
dismissing  the  complaint  as  to  them,  with  costs,  and  that 


WiB.]  JANUARY  TERM,  1901.  651 

Forest  Land  Co.  vs.  BJorkqulst  and  another. 

the  defendant  Myers  was  also  entitled  to  judgment  dismiss- 
ing the  complaint  as  to  him,  and  ordered  judgment  accord- 
ingly. 

From  that  part  of  the  judgment  so  entered  in  favor  of 
JBjorkqutst  and  Crovmaj  the  plaintiff  brings  this  appeal. 

For  the  appellant  there  were  briefs  by  Nath.  Perdea  dk 
Sons  and  JSdwin  S.  Macky  and  oral  argument  by  Mr,  Mack 
and  Mr,  O.  D.  Goff.  To  the  point  that  Myers,  the  agent  of 
the  corporation,  was  pecuniarily  interested  in  the  sale  as 
BjorkquisCs  agent  and  this  double  agency  rendered  the  en- 
tire transaction  fraudulent,  they  cited  Mechem,  Agency, 
§  798;  CoUina  v.  Case,  23  Wis.  230;  Pickett  v.  School  District^ 
25  Wis.  551;  SUrland  v.  Monitor  I.  W.  Co.  41  Wis.  166; 
Pittshurg  Jf.  Co.  v.  Spooner,  74  Wis.  307;  Meyer  v.  Hanchettj 
39  Wis.  419,425;  Cook  v.  Berlin  W.  M.  Co.  43  Wis.  433; 
Fox  V.  Machrethy  2  Cox,  320;  S.  C.  2  Brown,  Ch.  400;  Torrm/ 
V.  Bank  of  Orleans^  9  Paige,  649 ;  OiUett  v.  Gillettj  9  Wis. 
194;  Munson  v.  &,  G.  <&  C.  li.  Co.  103  N.  Y.  58,  74;  White 
V.  Sherman^  168  111.  589;  Harrington  «.  Victoria  D.  Co.  3 
Q.  B.  Div.  549. 

For  the  respondents  there  was  a  brief  by  Turner,  Pease 
<&  Turner^  and  oral  argument  by  W.  J.  Turner. 

Cassodat,  0.  J.  The  ground  upon  which  the  promoters 
of  a  corporation  are  accountable  to  it  for  any  profits  which 
they  may  receive  by  defrauding  the  corporation  or  from  a 
violation  of  their  duty  as  such  is  well  understood.  Pitts- 
Tnirg  M.  Co.  v.  Spooner,  74  Wis.  307;  Fountain  Spring  P.  Co. 
V.  Boberts,  92  Wis.  345;  Franey  v.  Warner,  96  Wis.  222; 
Hebgen  v.  Koeffter,  97  Wis.  313 ;  Limited  I.  Asso.  v.  Glendale  L 
Asso.  99  Wis.  54;  Fii^st  Ave.  L.  Co.  v.  HUdebrand,  103  Wis. 
630;  Spaulding  v.  North  Milwaukee  T  S.  Co.  106  Wis.  481. 
The  same  is  true  where  the  owner  of  the  property,  by  agree- 
ment with  such  promoter,  and  with  knowledge  of  the  facts, 
aids  such  promoter  in  secretly  perpetrating  such  fraud,  and 
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thereby  receives  a  portion  of  the  profits  thereof.  Id.  See, 
also,  Tale  O.  S.  Co.  v.  WUoox,  64  Cona.  101;  S.  C.  25  L  R. 
A.  90,  and  note;  Atwool  v.  Merryweather^  L.  R.  5  Eq.  464; 
S.  C.  37  Law  J.  Ch.  35 ;  Phosphate  S.  Co.  v.  Hartmonty  5  Ch. 
Div.  394.  It  is  contended  that,  within  the  raling  of  some 
of  the  cases  cited,  the  jadgtnent  in  this  case  should  be  re- 
versed. Confessedly,  Myers  was  a  promoter  of  the  plaintiff 
corporation.  Whether  he  secretly  retained  $2,000  of  the 
consideration  recited  in  the  deed  from  Bjorkquiat  to  the 
plaintiff,  or  whether  some  of  the  officers  and  stockholders 
of  the  corporation  knew  that  he  retained  that  amount  of  the 
consideration  on  such  purchase,  are  questions  not  before  us 
on  this  appeal,  since  there  is  no  judgment  in  the  record  in 
favor  of  Myers, —  much  less,  any  appeal  from  such  judgment. 
There  is  no  pretense  that  the  defendant  Crowns  had  any  con- 
nection with  the  purchase  of  the  land  from  Doerflinger  by 
Bjorkquiaty  nor  the  sale  and  conveyance  of  the  land  to  the 
plaintiff  by  Bjorhquiaty  except  that  the  mortgage  was  taken 
back  in  his  name  in  trust  for  Bjorhquiat.  The  purchase  of 
the  land  by  Bjorkquist  from  Doerflinger  was  fourteen  months 
prior  to  the  incorporation  of  the  plaintiff;  and  the  findings 
and  the  evidence  preclude  the  suggestion  that  such  purchase 
was  made  through  the  agency  of  Myers,  for  the  purpose 
thereafter  of  sel  ling  to  the  plaintiff  at  a  profit.  As  indicated 
in  the  statement,  Myers  brought  Doerflinger  and  Bjorkquist 
together,  and  they  personally  negotiated  the  terms  of  the 
transfer,  which  resulted  in  the  payment  by  the  latter  of 
123,000,  of  which  sum  Myers  retained  $500  as  compensation 
for  such  agency,  and  the  balance  was  finally  received  by 
Doerflinger.  Myers  had  no  interest  in  the  land  or  in  the 
purchase  from  Doerflinger,  except  to  get  such  compensation. 
In  the  spring  of  1890,  ten  months  after  such  purchase,  and 
before  the  question  of  incorporating  the  plaintiff  company 
was  mentioned  to  Bjorkquist^  he  was  the  absolute  and  sole 
owner  of  the  land,  subject  only  to  his  payment  of  the  mort- 
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gage  he  had  given  to  Doerflinger  for  the  balance  of  the 
purchase  price.  Such  were  the  conditions  existing  when, 
according  to  the  findings  of  the  court,  Myers  met  BjorJcquist^ 
in  April,  1890,  and  asked  him  for  the  privilege  of  selling  the 
land;  and  Bjorkquiet gRve  him  the  privilege  of  making  such 
sale,  on  condition  that  he  must  receive  $30,000  net  as  con- 
sideration for  the  sale,  and  whatever  should  be  paid  in  excess 
of  that  sum  Myers  was  to  receive  as  his  commission  on  such 
sale.  Myers  testified  that  he  then  mentioned  the  proposed 
incorporation  of  the  plaintiff,  and  that  he  would  have  a  com- 
mission of  $2,000  for  his  services  in  the  transaction.  That 
is  denied  by  Bjorkquiat^  and  there  is  no  pretense  that  he  ever 
had  any  dealing  in  respect  to  the  sale  with  any  representative 
of  the  plaintiff  other  than  Myers.  JSjorJcquiat  so  employed 
Myers  simply  to  find  a  purchaser,  not  to  collect  any  part  of 
the  purchase  price.  The  articles  of  the  incorporation  of  the 
plaintiff  are  dated  August  2, 1890,  and  were  recorded  August 
4, 1890;  and  the  first  meeting  of  the  directors  of  the  corpo- 
ration was  therein  fixed,  and  was  held  August  14, 1890.  At 
that  meeting  it  was  resolved  that  the  president  (R  J.  Schwab) 
and  secretary  (A.  B.  Myers)  of  the  plaintiff  be,  and  they  were 
thereby,  authorized  and  directed  to  purchase  of  Bjorkquist 
the  land  in  question,  and  to  pay  therefor  $32,000,  of  which 
$16,000  was  to  be  paid  on  the  delivery  of  the  deed  and  ap- 
proved abstract  of  title,  and  for  the  balance  to  give  back  a 
mortgage  of  $16,000,  payable  in  five  years,  with  interest  at 
six  per  cent.  The  deed  from  Bjorh^uist  to  the  plaintiff  was 
executed  September  15,  1890,  and  on  the  same  day  Myers, 
as  secretary  of  the  plaintiff,  paid  Bjorkquist  on  such  pur- 
chase $8,120,  and  took  his  receipt  therefor;  and  on  the  same 
day  Bjorkquist  paid  to  Doerflinger  the  amount  of  the  mort- 
gage he  had  given  him,  and  obtained  his  discbarge  thereof. 
Bjorkquist  testified  that  he  first  ascertained  that  a  corpora- 
tion was  to  be  the  purchaser  of  his  land  a  few  days  prior  to 
September  15, 1890,  when  his  deed  was  so  executed  to  the 
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plaintiff.  The  findings  of  the  court  are  abundantly  sup- 
ported by  the  evidence.  The  mere  fact  that  Bjarkquist 
fifteen  months  prior  to  such  conveyance  bought  the  land  for 
$7)000  less  than  the  price  for  which  he  sold  it  does  not  tend 
to  impeach  the  transaction,  especially  as  it  is  found  by  the 
court,  upon  competent  evidence,  that  it  was  then  worth  the 
full  consideration  recited  in  his  deed,  which  was  $2,000 
more  than  he  actually  received.  Milwaukee  C.  S.  Co.  v. 
Dexter^  99  "Wis.  214,  230,  and  cases  there  cited.  Neither  of 
the  appellants  stood  in  any  confidential  relation  to  the 
plaintiff  or  any  of  the  subscribers  to  its  capital  stock  and 
hence  owed  neither  it  nor  them  any  duty  to  refrain  from 
making  the  sale  under  the  circumstances  stated.  Id,  Tho 
facts  found  and  proved  bring  the  case  squarely  within  the 
ruling  of  this  court  in  Godfrey  v.  Schneckj  105  Wis.  668.  In 
pursuance  of  the  ruling  in  that  case,  we  must  hold  that  the 
mere  authority  of  Myers  to  find  a  purchaser  of  the  land  did 
not  contemplate  the  organization  of  a  corporation  to  effect- 
uate the  purchase,  and  that  Myers's  acts  in  assisting  in  the 
formation  thereof,  in  the  absence  of  evidence  showing  that 
Bjorkquist  had  any  knowledge  of  Myers's  plans  or  shared 
in  any  way  in  his  profits,  were  outside  of  the  real  or  ap- 
parent scope  of  the  authority  of  Bjorkquist^  and  not  binding 
upon  him. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
afSrmed. 


17i8.]  JANUARY  TEEM,  1901.  555 

Murray  Hill  Land  Co.  ts.  Milwaukee  Light,  Heat  ft  Traction  Co. 


MuRBAT  Hill  Land  Company,  Eespondent,  vs.  Milwaukee: 
Light,  Heat  &  Tbaction  Company,  Appellant. 

May  B^May  XI,  190  U 

Street  railways:  Deeds:  Construction:  Plats:  Dedication  of  highway: 
Revocation:  Eeferenee  in  deed:  Ambiguity:  Parol  evidence:  Prac- 
tical location:  Change  of  grade  of  street:  Damages:  Release:  No- 
tice: Innocent  purchaser:  Injunction:  Rights  of  abutting  owner, 

1.  Plaintiff  in  platting  its  lands  indicated  a  street  called  W.  street,  and 
after  recording  such  plat  sold  lots  fronting  thereon,  many  of  which, 
as  well  as  many  of  those  retained,  had  no  access  to  any  other  street 
or  alley.  Before  the  recording  of  such  plat  plaintiff  executed  and 
delivered  to  a  railroad  corporation,  the  predecessor  of  defendant, 
a  warranty  deed  granting  *'the  right  to  construct,  build,  and  op- 
erate a  railroad  .  .  .  upon,  over,  and  along  that  certain  tract, 
piece,  or  parcel  of  land  .  .  .  known  as  W.  street  .  .  .  ac- 
cording to  the  plat "  of  plaintiff,  and  therein  released  the  railroad 
corporation  from  damages  occasioned  by  the  "  construction,  opera- 
tion, and  maintaining  a  railroad  upon  said  street"  In  considera- 
tion of  being  allowed  to  construct  its  road  thereon,  the  railroad 
company  agreed  to  grade  and  prepare  W.  street  for  public  use, 
with  a  space  on  each  side  of  its  tracks  for  vehicles  and  for  the 
construction  of  sidewalks,  which  was  dona  Ueldy  that  the  rail- 
road company  was  not.thereby  granted  the  exclusive  use  of  W. 
street  for  railroad  purposes,  and  that  the  deed  did  not  operate  as  a 
revocation  of  an  incomplete  dedication  but  granted  to  the  railroad 
company  the  right  to  lay  and  maintain  its  tracks  upon  a  strip  of 
land,  which  was»  as  between  the  parties,  a  street,  and  which  was 
intended  to  remain  such. 

2l  Where  a  land  company  granted  a  railroad  corporation  the  right  to 
construct  and  operate  a  failroad  on  a  strip  of  land  known  as  W. 
street,  according  to  the  plat  of  said  land  company,  the  reference  in 
the  deed  to  the  plat,  in  the  absence  of  any  indication  of  intention 
to  abandon  or  supersede  the  plat,  is  not  simply  for  the  purposes  of 
description  and  location,  but  imports  the  plat  into  the  deed,  and 
as  between  the  parties  to  the  deed  the  strip  of  land  is  a  street 

8.  Where  a  land  company  granted  a  railroad  corporation  the  right  to 
oonstruot  and  cerate  its  railroad  on  W.  street,  words  in  the  deed 
granting  it  **  all  the  rights  incident  to  and  necessarily  and  com« 
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monly  used  in  connection  with  the  operation  of  a  railroad,**  at 
most  introduce  an  element  of  uncertainty  and  amhiguity,  render- 
ing admissible  parol  evidence  of  the  circumstances  and  situation 
surrounding  the  parties  at  the  time  of  the  grant. 

4  Such  provision  in  the  conveyance  to  the  railway  company  in  view 
of  the  surrounding  facts  and  circumstances  is  field  not  to  control 
and  overrule  other  clauses  granting  the  mere  right  to  lay  and 
operate  tracks  upon  the  grade  of  an  existing  street,  conforming 
substantially  to  the  natural  surface  of  the  ground,  as  had  thereto- 
fore been  agreed  upon. 

tk  Facts  showing  that  said  railroad  corporation  had  graded  the  street 
in  accordance  with  such  agreement,  laid  its  tracks  thereon,  and 
occupied  and  operated  them  for  about  four  years,  present  circum- 
stances showing  practical  location  and  use,  and  any  indefinite  and 
ambiguous  terms  of  the  grant  as  to  place  and  manner  of  use  be- 
come thereby  limited  and  fixed. 

d  The  grant  being  thus  construed  and  made  certain,  and  not  being  a 
grant  of  any  right  to  the  railroad  corporation  to  change  the  grade 
of  W.  street)  the  release  of  damages  contained  in  such  deed  is  hM 
to  be  a  release  only  of  such  damages  as  would  arise  from  the  con- 
struction and  use  of  the  railroad  in  accordance  with  the  terms  of 
the  grant,  and  not  of  such  as  would  result  from  the  railroad  com- 
pany changing  the  grade  of  the  street 

7.  A  street-railway  corporation  formed  under  ch.  86,  Stata  1898,  does 
not  possess  the  powers  granted  by  subd.  5,  sec.  1828,  Stata  1896,  to 
commercial  railroads  organized  under  ch.  87,  to  change  the  course 
and  direction  of  highways,  or  carry  them  over  or  under  its  track, 
hence  the  powers  possessed  by  the  defendant  to  interfere  with  the 
grade  of  W.  street  must  be  such  as  it  has  acquired  by  grant. 

&  Where  a  deed  to  a  railroad  company  was  ambiguous,  and  conferred 
only  a  limited  right  to  operate  its  road  in  the  center  of  a  street, 
subject  to  the  rights  of  the  public  to  use  it  as  a  public  street,  and 
the  company,  after  exercising  the  rights  granted  for  four  years, 
conveyed  its  right  to  defendant  in  the  same  language  as  was  used 
in  the  original  deed,  the  grantee,  not  having  inquired  as  to  the 
facts  and  circumstances  surrounding  the  original  transaction,  is 
not  entitled  to  claim  any  rights  as  an  innocent  purchaser. 

Ol  Where  a  street  is  not  within  the  limits  of  any  city  or  village,  abuU 
ting  owners  are  entitled  to  an  injunction  restraining  a  street-rail- 
way company  from  changing  the  grades  thereof,  unless  such  right 
is  acquirecl  by  condemnation  proceedings  under  sea  1863a,  Stata 
189& 
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Appea^l  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county:  Obrek  T.  Williams,  Judge.     Affirmed, 

This  is  an  action  in  equity  by  an  abutting  property  owner 
to  restrain  the  defendant  from  changing  the  grade  of  a 
certain  highway,  and  to  restore  that  part  of  the  highway 
already  changed,  and  for  damages  by  reason  of  the  acts  al- 
ready done.  The  defendant,  by  answer,  claimed,  in  effect, 
that  it  had  an  absolute  right  of  way  over  the  whole  of  the 
alleged  highway,  including  the  right  to  change  the  grade 
thereof  as  might  be  reasonably  necessary;  and  that  the 
plaintiff  had,  for  a  consideration,  duly  released  all  its  claim 
for  damages  by  reason  of  the  construction  and  maintenance 
of  a  railroad  on  the  land  in  question. 

The  action  was  tried  by  the  court.  The  evidence  showed : 
That  the  plaintiff  was  a  Wisconsin  corporation,  whose  busi- 
ness, among  other  things,  waathe  buying,  selling,  and  im- 
proving of  real  estate,  and  that  in  March,  1889,  it  became 
the  owner  of  a  large  tract  of  land  lying  west  of  the  city  of 
Milwaukee,  and  between  that  city  and  the  village  (now 
city)  of  Wauwatosa.  That  in  April  and  May,  1889,  it 
caused  said  tract  of  land  to  be  surveyed  and  subdivided  into 
lots  and  blocks,  with  streets,  and  a  map  to  be  made  thereof, 
which  map  was  duly  certified  by  the  surveyor,  and  acknowl- 
edged by  the  proprietor  before  June  16,  1890,  and  on  that 
day  submitted  to  the  county  board  of  supervisors  of  Mil- 
waukee county  for  its  approval,  as  provided  by  law,  and 
duly  approved  by  that  board  August  20,  1890,  and  duly 
recorded  in  the  register's  office  of  Milwaukee  county  on 
said  last  named  date.  That  on  said  plat  there  was  indi- 
cated a  street  called  Wells  street,  eighty  feet  in  width, 
and  extending  east  and  west  through  the  platted  lands  a 
distance  of  about  4,000  feet,  upon  which  133  lots  fronted, 
most  of  which  were  inaccessible  through  any  other  street; 
said  Wells  street  being  nearly  on  a  line  with  Wells  street 
in  the  city  of  Milwaukee,  and  intended  to  be  a  continuation 
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thereof.  That  another  east  and  west  street  called  Orand 
avenue  appeared  upon  said  plat,  being  one  block  south  of 
Wells  street,  upon  which  lots  also  faced,  and  that  there 
were  a  number  of  north  and  south  streets  marked  upon  said 
plat  at  intervals  of  550  feet.  That  after  the  recording  of 
the  plat,  August  20, 1890,  the  plaintiff  sold  many  lots  front- 
ing upon  Wells  street,  and  also  retained  a  large  number  of 
such  lots,  many  of  which  lots  have  no  access  by  any  other 
street  or  alley.  That  the  Milwaukee  &  Wauwatosa  Motor 
Eailway  Company  was  a  domestic  railway  corporation  duly 
incorporated  in  December,  1888,  for  the  transportation  of 
persons  and  property  between  a  point  in  the  western  limits 
of  the  city  of  Milwaukee  at  the  corner  of  Thirty-sixth  street 
and  Wells  street  to  the  village  (now  city)  of  Wauwatosa,  a 
distance  of  about  three  miles.  That  said  railway  company 
desired  to  build  and  operata  its  railway  through  the  plaint- 
iff's property,  and  as  the  result  of  negotiations  between  the 
railway  company  and  the  plaintiff  in  April  and  May,  1890, 
it  was  orally  agreed  that  the  plaintiff  would  grant  to  the 
railway  company  the  right  to  construct  and  operate  its  rail- 
road along  Wells  street  as  marked  upon  the  plat,  and  that 
the  railway  company,  in  consideration  thereof,  would  grade 
said  Wells  street  through  its  full  width  to  a  grade  then 
agreed  upon  between  the  parties,  grading  the  outer  fifteen 
feet  upon  each  side  for  the  building  of  a  sidewalk  and  the 
center  fifty  feet  after  the  manner  of  a  highway.  That  in 
June  and  July,  1890,  said  railway  company  graded  said 
highway  in  accordance  with  said  agreement,  the  same  being 
constructed  in  the  form  and  fashion  of  a  street  as  usually 
constructed  in  cities,  some  excavating  and  filling  being 
done,  but  the  street  following  the  natural  contour  of  the 
ground  as  nearly  as  the  requirements  of  the  operation  of  a 
railway  would  permit.  That  on  July  30,  1890,  when  said 
grading  was  nearly  completed,  the  plaintiff  executed  and 
delivered  to  the  railway  company  a  deed  in  the  form  of  a 
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warranty  deed,  granting  certain  rights  over  said  strip  of 

land  to  said  company  in  the  following  words : 

"  The  right  to  construct,  build,  maintain,  and  operate  a 
railroad  with  either  one  or  two  main  tracks  upon,  over,  and 
along  that  certain  track,  piece,  or  parcel  of  land  lying  and 
being  in  the  town  of  Wauwatosa,  county  of  Milwaukee,  state 
of  Wisconsin,  known  as  '  Wells  street,'  in  Murray  Hill,  ac- 
cording to  the  plat  of  said  first  party  thereof,  and  situated 
in  the  northeast  quarter  and  northwest  quarter  of  section 
twenty-six  (26),  in  said  town  of  Wauwatosa,  along,  over,  and 
upon  which  said  tract,  piece,  or  parcel  of  land  the  center 
line  of  the  railroad  of  the  party  of  the  second  part  has  been 
and  is  staked  out  and  located  along,  over,  and  upon  which 
the  railroad  of  the  said  party  of  the  second  part  is  now  lo- 
cated and  graded,  with  all  the  rights  incident  to,  and  neces- 
sarily or  commonly  used  in  connection  with,  the  operation  of 
a  railroad,  whether  the  cars,  engines,  and  trains  of  said  rail- 
road shall  be  operated  by  steam  or  by  other  motor  power." 

Said  deed  was  made,  however,  upon  the  conditions,  therein 
expressed,  that  if  the  said  grantee,  the  Motor  Eailway  Com- 
pany, its  successors,  or  assigns,  should  cease  to  occupy  and 
use  the  premises  described  therein  for  the  purposes  thereby 
granted  for  five  successive  years  continuously,  or  should 
cease  for  the  period  of  five  years  continuously  to  operate  its 
said  railway,  then  the  right  of  said  grantee,  its  successor  or 
successors  or  assigns,  granted  by  said  deed,  should  at  once 
wholly  cease  and  determine,  and  the  premises  should  revert 
to  the  plaintiff,  the  grantor,  freed  from  any  and  all  claim  or 
right  of  the  said  grantee,  its  successor  or  successors  or  as- 
signs, therein;  and  said  deed  contained  this  further  provis- 
ion: 

"  And  the  party  of  the  first  part  [the  grantor]  does  hereby 
release  all  damages  to  its  other  lands  by  reason  of  construc- 
tion and  operation  and  maintaining  a  railroad  upon  said 
street  hereinbefore  mentioned  and  described." 

Said  deed  was  recorded  in  the  oflBce  of  the  register  of 

deeds  of  Milwaukee  county  on  the  31st  day  of  July,  1890. 

It  further  appeared  that  soon  after  the  execution  of  this 
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deed  the  railway  company  fully  completed  the  grading  as 
agreed,  and  that  early  in  the  year  1892  the  plaintiff  con- 
structed a  plank  curbing  between  the  sidewalk  and  the 
gutter  on  nearly  the  whole  length  of  the  street;  that  in  the 
spring  of  1892  the  railway  company,  having  constructed  a 
viaduct  over  the  valley  of  the  Menomonee  river  directly 
east  of  said  Murray  Hill,  proceeded  to  lay  a  double  track 
railway  over  the  entire  length  of  Wells  street  in  Murray 
Hill,  the  center  line  of  said  railway  being  the  center  of  the 
street,  and  the  road  being  laid  upon  the  surface  as  pre- 
viously graded,  leaving  fifteen  feet  upon  each  side  of  its 
tracks  between  the  tracks  and  the  curb  in  the  form  of  an 
ordinary  street;  that  said  railway  company  operated  its  rail- 
road upon  said  tracks  in  this  condition  until  the  year  1896, 
when  it  went  into  the  hands  of  a  receiver,  who  operated 
the  same  until  August,  1897,  when  the  same  was  conveyed 
by  the  receiver  to  one  Clarke  M.  Eosecrantz,  who,  on  De- 
cember 9,  1897,  conveyed  the  same  to  the  defendant  in  this 
action,  who  thereupon  took  possession  thereof,  in  both  of 
said  deeds  the  rights  conveyed  being  described  in  the  same 
terms  as  in  the  original  deed  to  the  railway  company;  that 
the  defendant  is  a  corporation  formed  in  December,  1896, 
under  ch.  86,  R.  S.  1878,  and  sees.  1862, 1863,  ch.  87,  for  the 
purpose,  among  other  things,  of  purchasing  and  operating 
street  railways  in  the  city  and  county  of  Milwaukee  and 
elsewhere  in  the  state;  that,  when  the  defendant  purchased 
the  motor  company's  railway  in  1897,  Wells  street,  in  Mar- 
ray  Hill,  was  in  the  same  form  as  it  was  constructed  and 
graded  in  1890,  save  that  it  was  neglected  and  out  of  re- 
pair, and  parts  of  it  were  washed  and  worn  away  by  the 
action  of  rain,  and  the  sidewalks  obstructed  by  the  caving 
in  of  the  banks  where  the  excavations  had  been  made,  bat 
a  part  of  the  curbing  being  still  in  place  and  plainly  to  be 
seen,  and  the  condition  of  the  street  being  such  as  to  indicate 
that  it  had  been  graded  for  use  as  a  common  public  highway; 
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tfaat  from  1890  for  several  yeaxs  thereafter  said  street  was 
iised  somewhat  for  travel  with  vehicles  and  by  people  on 
foot,  until,  by  reason  of  lack  of  repair,  it  became  difficult  of 
passage  with  wagons,  but  that  portion  of  the  same  which 
was  constructed  for  sidewalk  purposes  was  in  common  Hise 
as  a  bicycle  path  until  1898;  that  in  May,  1898,  the  defend- 
ant commenced  to  grade  said  street,  cutting  the  same  down 
from  six  to  eight  feet  in  some  places  and  filling  the  same 
in  others,  thereby  obstructing  access  to  and  reducing  the 
value  of  plaintiff^s  lots  fronting  thereon. 

Upon  these  facts  the  trial  court  held,  in  effect,  that  the 
deed  of  the  plaintiff  to  the  Motor  Eailway  Company  con- 
veyed only  the  right  to  construct  a  railroad  upon  Wells  street 
as  a  public  highway,  and  that  neither  the  railway  company 
nor  the  defendant  herein  was  entitled  to  occupy  more  than 
that  portion  of  Wells  street  which  was  occupied  by  the 
Motor  Company  from  1890  to  1896,  being  not  more  than 
twenty  feet  in  width  in  the  center  of  said  highway;  that 
the  plaintiff's  plat,  when  approved  by  the  county  board  of 
supervisors,  was  a  complete  dedication  of  Wells  street,  sub- 
ject only  to  the  limited  right  ot  the  Mofor  Eailway  Com- 
pany ;  that  the  Motor  Eailway  Company  was  estopped  from 
denying  its  previous  agreement  with  the  plaintiff,  and  the 
validity  of  such  dedication;  that  the  defendant  took  its 
rights  with  notice  of  the  effect  of  the  deed  to  the  railway 
company  and  of  such  dedication;  that  neither  the  Motor 
Company  nor  the  defendant  was  legally  authorized  to  sub- 
stantially change  the  grade  of  said  highway ;  that  the  re- 
lease of  damages  contained  in  the  deed  to  the  railway  com- 
pany only  covered  the  damages  resulting  from  the  rights 
granted  by  said  deed;  that  the  alteration  of  the  grade  by 
the  defendant  constituted  an  unlawful  appropriation  of  the 
plaintiff's  property,  and  that  it  was  the  duty  of  the  defendant 
to  compensate  the  plaintiff  before  making  such  altera- 
tions of  grade;  and  that  the  plaintiff  cannot  recover  dam-* 
Vol.  110—86 
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ages  in  this  action,  but  is  entitled  to  a  judgment  enjoining 
the  operation  of  the  defendant's  railway  npon  any  other 
grade  than  that  originally  constructed;  and  that  such  judg- 
ment should  provide  that  if  the  defendant  shall,  within 
thirty  days,  begin  condemnation  proceedings,  and  prosecute 
the  same  with  diligence,  the  court,  on  application,  may  sus- 
pend the  enforcement  of  the  injunction. 

Judgment  being  rendered  in  accordance  with  these  con- 
clusions, the  defendant  appealed. 

For  the  appellant  there  were  briefs  by  Spooner^  Rosecraniz 
(6  SpooneTy  and  oral  argument  by  C.  M.  Ilodecrant3  and 
George  P.  Miller. 

For  the  respondent  there  was  a  brief  by  Starh  <k  jETansen^ 
and  oral  argument  by  Joehua  Stark  and  OUo  R.  Homsen. 

WiNSLow,  J.  The  plaintiff  in  this  case  claims  that  the 
defendant,  under  its  conveyances,  possesses  simply  the  right 
to  lay  its  tracks  and  operate  its  cars  over  the  center  portion 
of  a  public  street,  with  no  right  to  substantially  change  the 
grade  of  such  street;  while  the  defendant  makes  the  broad 
claim  that  it  owns  an  ordinary  railroad  right  of  way  cover- 
ing the  full  width  of  the  alleged  street,  and  may  change  the 
grade  at  will,  and  make  such  use  of  the  entire  tract  as  is 
reasonably  necessary  m  the  operation  of  a  steam  railway, 
provided  such  acts  are  done  in  in  a  reasonably  careful  and 
workmanlike  manner.  This  is  the  fundamental  issue  be- 
tween the  parties,  and  it  naturally  divides  itself  into  two 
questions:  first,  what  rights  did  the  Motor  Kail  way  Com- 
pany acquire  under  the  terms  of  its  deed  of  July  30,  1890? 
and,  second.  Has  the  defendant  acquired  any  greater  rights 
than  those  originally  granted  to  the  Motor  Railway  Com- 
pany? These  questions  will  be  considered  in  the  order 
stated. 

1.  The  Motor  Eailway  Company  was  a  railroad  corpora- 
tion organized  under  the  general  law,  and  possessed  the 
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right  of  eminent  domain.  Had  it  condemned  the  strip  of 
land  in  Murray  Hill  now  known  as  Wells  street,  it  would 
doubtless  have  acquired  the  right  to  exclusively  use  the 
whole  width  of  the  strip  in  any  manner  which,  directly 
or'  indirectly,  contributed  to  the  safe,  economical,  and  effi- 
cient operation  of  its  railroad,  not  interfering  with  the  rights 
of  the  public  or  adjoining  landowners.  This  would  include 
the  right  to  change  the  location  or  grade  of  its  tracks. 
Lewis,  Eminent  Domain,  §  584;  E.  S.  1878,  sec.  1851.  The 
defendant's  claim  is,  in  substance,  that  the  deed  made  by  the 
Murray  Sill  Company  to  the  Motor  Company  by  its  terms 
grants  just  such  an  estate  or  right;  that,  the  plat  of  Murray 
Hill  not  having  been  recorded  at  the  time  the  deed  was  made, 
the  deed  operated  as  a  revocation  of  the  projected,  but  in- 
complete, dedication  of  Wells  street  to  the  public  use  as  a 
street;  and  hence  that  the  Motor  Company's  rights  were  su- 
perior and  paramount  to  any  other  rights  in  the  strip  of 
land,  and  that  they  have  been  conveyed  to  the  defendant, 
which  now  owns  them.  If,  as  matter  of  law,  the  words  of 
the  deed  are  clear,  and  must  be  construed  as  claimed  bv  de- 
fendant,  we  can  see  no  flaw  in  the  argument.  The  deed 
was  in  form  a  deed  of  warranty.  It  did  not,  however,  in 
terms  convey  any  parcel  of  land,  but  conveyed  simply ''  the 
right  to  construct,  build,  and  operate  a  railroad  with  one  or 
two  main  tracks  upon,  over,  and  along  that  certain  tract, 
piece,  or  parcel  of  land  .  .  .  known  as  Wells  street,  in 
Murray  Hill,  according  to  the  plat  of  said  first  party  thereof, 
.  .  .  along  and  upon  which  said  tract,  piece,  or  parcel 
of  land  the  center  line  of  the  railroad  has  been  staked  out 
and  located,  and  along,  over,  and  upon  which  the  railroad 
of  said  party  of  the  second  part  is  now  located  and  graded, 
with  all  the  rights  incident  to  and  necessarily  or  commonly 
used  in  connection  with  the  operation  of  a  railroad,"  whether 
operated  by  steam  or  other  motor  power.  The  words  used 
seem  to  have  been  carefully  chosen;  doubtless  with  a  view 
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to  clearly  define  the  right  granted.  Do  they,  under  any  fair 
and  reasonable  rale  of  constraction,  mean  that  the  Motor 
Company  is  thereby  granted  the  exclusive  use  of  an  eighty- 
foot  strip  of  land  for  railroad  purposes?  We  have  been  un- 
able to  bring  our  minds  to  this  conclusion.  If  such  mean- 
ing had  been  intended,  it  would  have  been  very  easy  to  have 
so  indicated  in  simple  phrase  and  with  few  words.  A  grant 
of  the  strip  of  land  to  be  used  for  railroad  purposes  would 
have  accomplished  the  purpose.  But  in  the  present  grant 
not  only  is  there  no  strip  of  land  granted,  but  even  the  ordi- 
nary expression  "  right  of  way  "  is  not  used.  The  grant  is  of 
^^  the  right  to  construct,  build,  and  operate  a  railroad  with 
one  or  two  main  tracks  upon,  over,  and  along  a  certain  tract 
of  land  "  known  as  Wells  street  in  a  certain  plat.  Here 
there  appears  not  only  an  omission  to  grant  any  land,  but  a 
specific  reference  to  a  certain  street  as  indicated  upon  a  cer- 
tain plat.  It  is  argued  that  this  reference  to  the  plat  is 
simply  for  purposes  of  description  and  location,  but  we  can- 
not so  regard  it.  The  principle  is  familiar  that,  as  between 
private  parties,  a  deed  which  conveys  lands,  describing  the 
same  by  referring  to  an  unrecorded  plat,  in  effect  imports 
the  plat  into  the  deed,  and  operates  to  estop  the  grantor 
from  closing  up  the  streets  named  in  the  plat  which  are 
appurtenant  to  the  property  sold.  The  parties,  by  their  acts, 
adopt  the  plat.  No  sound  reason  is  perceived  why  this  just 
principle  should  not  apply  to  the  parties  to  the  deed  before 
us,  especially  as  nothing  appears  upod  the  face  of  the  deed 
indicating  any  intention  to  abandon  or  supersede  the  plat. 
Not  only  is  no  such  intention  manifest,  but  in  a  later  clause 
in  the  deed  releasing  damages  the  expression  is  used,  ^^the 
construction,  operation,  and  maintaining  a  railroad  upon 
said  streety^^  thus  apparently  definitely  recognizing  the  char- 
acter of  the  strip  as  that  of  a  street.  Of  course,  there  can 
be  no  question  but  that  the  parties  could  agree  upon  a  lim- 
ited grant,  and  we  think  it  reasonably  clear  from  the  terms 
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of  the  deed  itself  that  they  did  agree  that  the  railroad  com- 
pany should  have  the  right  to  lay  and  maintain  two  tracks 
upon  a  strip  of  land  which  was,  as  between  the  parties,  a 
street,  and  which  was  intended  to  remain  such. 

But  it  is  urged  that  another  clause  in  the  deed  clearly  in- 
dicates an  intention  to  grant  a  complete  and  exclusive  right 
of  way  over  the  whole  strip,  namely,  the  clause  which  gives 
the  railroad  company  "  all  the  rights  incident  to  and  neces- 
sarily or  commonly  used  in  connection  with  the  operation 
of  a  railroad,"  whether  the  cars  be  operated  by  steam  or 
other  motor  power.  While  this  clause  must  be  admitted  to 
be  in  some  degree  inconsistent  with  the  mere  right  to  lay 
and  operate  tracks  upon  the  grade  of  an  existing  street,  we 
do  not  think  it  can  be  considered  as  controlling  and  over- 
ruling the  meaning  and  purport  of  the  clauses  first  consid- 
ered. At  the  most,  this  clause  possibly  introduces  an  ele- 
ment of  uncertainty  and  ambiguity  in  the  deed.  The  other 
clauses  remain,  indicating  one  intent:  this  clause  remains, 
indicating  an  inconsistent  intent;  and  the  deed  becomes 
ambiguous  and  uncertain  in  meaning.  In  such  a  situation 
the  rule  that  parol  evidence  of  the  circumstances  and  situa- 
tion surrounding  the  parties  at  the  time  of  the  grant  may 
and  should  be  consulted  in  order  to  ascertain  its  true  mean- 
ing, is  applicable.  Britiingham  dk  H.  Z.  Co.  v,  Manaon^  108 
Wis.  221. 

When  the  surrounding  facts  and  circumstances  are  con- 
sidered, all  doubt  as  to  the  intention  of  the  parties  vanishes. 
There  is  no  room  for  two  opinions.  Both  parties  intended 
that  the  strip  of  land  called  Wells  street  was  to  be  in  fact 
a  public  street,  and  that  the  tracks  of  the  Motor  Company 
were  to  be  laid  and  used  in  the  center  of  such  street  upon  a 
grade  conforming  substantially  to  the  natural  surface  of  the 
ground,  and  which  had  theretofore  been  agreed  upon.  The 
facts  all  point  in  that  direction.  They  are  quite  fully  stated 
in  the  statement  of  the  case,  and  need  only  be  referred  to 
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here.  The  officials  of  the  Motor  Company  knew  of  the  plat- 
ting of  the  land,  and  unquestionably  knew  also  that  the  plat 
was  before  the  county  board  for  approval,  as  required  by 
law,  at  the  time  the  deed  was  made.  They  must  have  known 
also  a  fact  which  is  very  apparent,  namely,  that  the  grant 
of  an  exclusive  right  of  way  to  a  railroad  company  over  the 
entire  width  of  Wells  street  would  defeat  the  whole  purpose 
of  the  plat,  and  render  a  great  part  of  it  absolutely  inacces- 
sible. They  had  graded  and  prepared  Wells  street  for  use 
as  a  public  street  with  appropriate  spaces  for  sidewalks  and 
for  carriage  travel,  in  accordance  with  a  profile  and  grade 
agreed  upon,  which  grade  differed  but  little  from  the  natu- 
ral grade,  and  afforded  access  to  every  lot  fronting  on  the 
street.  They  had  staked  out  the  center  line  of  their  road 
in  the  center  of  the  proposed  street  after  the  manner  of  an 
ordinary  street  railroad,  and  in  consideration  of  such  grad- 
ing and  preparation  of  the  land  for  use  as  a  public  street 
they  received  their  grant  of  the  right  to  construct  and  oper- 
ate tracks  thereon.  To  say  that  an  exclusive  use  of  the 
whole  eighty  feet  was  expected  to  vest  in  the  railroad  com- 
pany under  these  circumstances,  would  be  little  less  than 
absurd.  But  there  are  other  circumstances  which  are,  per- 
haps, equally  persuasive.  The  right  granted  being,  at  best, 
an  ambiguous  and  uncertain  one  on  its  face,  and  the  place 
where  the  two  permitted  tracks  are  to  be  located  and  oper- 
ated not  being  definitely  fixed  in  the  grant,  it  is  permissible 
also  to  consider  the  subsequent  acts  of  the  parties  in  practi- 
cally locating  their  tracks  and  utilizing  their  grant  in  order 
to  determine  the  extent  of  the  right  granted,  and  determine 
where  and  how,  within  the  limits  of  the  strip  of  land  named, 
it  was  intended  to  be  used.  This  is  the  doctrine  of  practical 
location  and  use.  Lewis,  Eminent  Domain,  §  29U;  Janes- 
viUe  (7.  MiUs  v.  Ford^  82  Wis.  416.  It  appears  that  the 
Motor  Company,  in  1892,  laid  its  tracks  upon  the  street, 
occupying  about  twenty  feet  in  the  center  thereof,  and  oper- 
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ated  the  same  for  about  four  years,  and  until  the  company 
became  insolvent  and  went  into  the  hands  of  a  receiver. 
Circumstances  showing  practical  location  could  hardly  be 
stronger.  We  entertain  no  doubt  that  by  these  facts  the  in- 
definite and  ambiguous  terms  of  the  grant  as  to  place  and 
manner  of  use  became  limited  and  fixed.  The  grant  being 
thus  construed  and  made  certain,  it  is  scarcely  necessary  to 
say  that  the  release  of  damages  contained  in  the  deed  must 
be  construed  as  a  release  of  such  damages  simply  as  would 
arise  from  the  construction  and  use  of  the  railroad  in  ac- 
cordance with  the  terms  of  the  grant,  and,  the  grant  not 
giving  the  railroad  company  any  right  to  substantially 
change  the  grade  of  the  street,  the  release  does  not  cover 
any  damages  resulting  from  such  a  change. 

2.  Passing  now  to  the  rights  of  the  defendant  company, 
we  are  unable  to  see  how  they  can  be  held  to  be  any  greater 
than  the  rights  of  the  Motor  Company.  The  defendant, 
being  a  street-railway  corporation  formed  under  ch.  86  of 
the  Revised  Statutes,  evidently  does  not  possess  the  pow- 
ers granted  by  snbd.  5,  sec.  1828,  to  commercial  railroads 
organized  under  ch.  87,  to  change  the  course  or  direction 
of  highways,  or  carry  them  over  or  under  its  track.  The 
only  powers  possessed  by  it  in  this  case  to  substantially  in- 
terfere with  the  grade  of  Wells  street  must  be  those  which 
it  has  acquired  by  grant. 

Having  held  that  the  original  grant  to  the  Motor  Rail- 
way Company  was  not,  on  its  face,  a  grant  of  the  exclusive 
use  of  the  eighty-foot  strip  of  land  called  Wells  street  for 
railroad  purposes,  but  only  a  limited  right  to  lay  tracks  and 
operate  cars  thereon  subject  to  its  use  as  a  public  street, 
which  was  at  best  indefinite  and  ambiguous  in  its  terms,  it 
is  evident  that  there  is  no  room  for  the  defendant  to  claim 
any  rights  as  an  innocent  purchaser.  Its  rights  were  de- 
fined in  the  deed  which  it  received  in  the  same  terms  as 
the  Motor  Company's  rights  were  described  in  its  deed. 
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These  rights  were  on  their  face  limited,  and,  under  the  most 
favorable  construction  for  the  defendant,  ambiguous  and 
uncertain.  The  defendant  was,  therefore,  put  upon  inquiry 
as  to  the  extent  and  meaning  of  the  original  grant,  and  the 
rights  of  the  Motor  Company  thereunder.  Had  inquiry 
been  made,  the  facts  appearing  in  the  evidence  would  in- 
evitably have  been  ascertained.  Not  having  inquired  when 
the  duty  of  inquiry  was  imposed,  it  stands  in  the  same  po- 
sition as  if  it  had  been  informed  of  all  the  facts  which  would 
have  been  ascertained.  These  facts  it  is  unnecessary  to  re- 
peat, as  they  have  been  already  fully  referred  to. 

Upon  the  conclusions  reached,  we  see  no  reason  to  ques- 
tion the  appropriateness  of  the  remedy  granted  to  the  plaint- 
iff in  this  action.  This  highway  is  not  within  the  limits  of 
any  city.  The  defendant,  although  a  street-railway  com- 
pany, has  now  the  right  of  condemnation  over  such  a  high- 
way. Stats.  1898,  sec.  1863a.  No  reason  is  perceived  why 
it  may  not  proceed  to  condemn  in  the  manner  provided  by 
the  general  statutes,  and  thus  acquire  the  right  to  change 
grades.  Until  it  does  so  an  injunction  against  its  further 
attempt  to  change  grades  without  legal  right,  and  to  the 
great  injury  of  the  plaintiff,  seems  entirely  proper. 

By  the  Court. —  Judgment  affirmed. 


0a8E|  Appellant,  vs.  Fuldner,  Town  Clerk,  and  another^ 

Eespondents. 

May  t — May  Sl^  190 L 

Casts:  Demurrer:  AppedL 

L  Under  sea  2686,  Stats.  1898  (providing  that  after  the  decision  of  a 
demurrer  the  court  may  permit  the  party  interposing  the  demurrer 
to  plead  over  or  withdravr  his  demurrer  on  terms),  an  order  award- 
ing absolutely  |10  oosts  on  overruling  a  demurrer  is  erroneous; 
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such  costs  are  only  admissible  as  terms  of  leave  to  interpose  some 
further  plea. 
13l  On  a  general  appeal  from  such  order,  no  question  being  raised  but 
that  it  was  proper  except  as  to  costs,  the  order  will  be  reversed  as 
to  costs  and  otherwise  affirmed. 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county:  J.  0.  Ludwig,  Judge.  Affirmed  in  j^rt;  reveraedin 
part. 

Appeal  from  an  order  overruling  plaintiff's  demurrer  to 
defendants'  answer.  The  order  awarded  absolutely  to  de- 
fendants $10  costs.  Plaintiff  appeals  on  the  single  question 
of  whether  it  was  error  to  allow  such  costs. 

For  the  appellant  there  were  briefs  by  Geo.  L.  WiUiamSy 
and  oral  argument  by  Glenn  H.  WiUiams. 

For  the  respondents  thei-e  was  a  brief  by  Henderson  <& 
WiUiamSf  and  WinJdeTy  FkmderSy  Smithy  BoUum  db  VUaSy 
and  oral  argument  by  J.  G.  Flomdera. 

Mabshall,  J.  The  question  presented  for  decision  is 
ruled  in  favor  of  appellant  by  sec.  2686,  Stats.  1898.  Curtis 
V.  Moore^  15  Wis.  134;  BisTiop  v.  Aldrich,  48  Wis.  619,  623; 
Schoetfdeber  v.  Burkliardt^  94  Wis.  575;  Schroeder  v.  Rich- 
ardson^ 101  Wis.  529;  State  ex  rel.  Rice  v.  Chittenden^  107 
Wis.  354.  The  statute  cited  plainly  indicates  that  special 
costs  against  a  losing  party,  upon  the  decision  of  a  demur- 
rer, or  any  costs  other  than  such  as  abide  the  final  result 
of  the  action  and  to  be  taxed  in  the  ordinary  fee  bill,  are 
only  admissible  as  terms  of  leave  to  interpose  some  further 
plea.  This  court  has  repeatedly  so  held  in  the  cases  cited. 
The  appeal  from  the  order  being  general,  and  no  question 
being  raised  but  that  it  was  proper  except  as  to  the  costs, 
it  must  be  reversed  as  to  that  feature  and  otherwise  be  af- 
firmed. 

By  the  Court. —  So  ordered.  Ordered  further  that  costs 
in  this  court  in  favor  of  appellant  be  limited  to  clerk's  fees. 
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TsoscHANSKT,  bj  gnardian  ad  litem,  Appellant,  tb.  The  Mil- 

WAUKEB  Eleotbio  Railway  &  LiGHT  CoMPANT,  Eespond- 

ent. 

May  2 —May  SI,  1901. 

Negligence:  Limitations  of  actions:  Notice  of  injury:  Pleading. 

The  limitation  of  time  within  which  the  notice  of  injury  required  by 
sea  4222,  Stata  1898,  must  be  served,  is  not  a  limitation  upon  the 
time  within  which  the  action  must  be  commenced,  but  upon  the 
time  within  which  a  certain  prescribed  act»  necessary  to  the  en- 
forcement of  the  cause  of  action,  shall  be  done;  hence  a  demurrer 
on  the  ground  that  the  action  was  not  commenced  within  the  time 
limited  by  law  cannot  be  sustained,  although  it  appears  from  the 
complaint  that  the  notice  given  under  sec.  4222  was  not  served 
until  more  than  one  year  after  the  cause  of  action  arosa 

Appeal  from  an  order  of  the  superior  coart  of  Milwaukee 
county:  Obeen  T.  Williams,  Judge.    Reversed, 

Action  for  personal  injuries.  The  complaint  sets  out  the 
facts,  which,  if  proven,  indicate  that  the  defendant  is  liable 
for  injuries  sustained  by  plaintiff  from  being  violently  thrown 
from  a  street  car  on  April  12, 1898.  It  farther  appears  that 
he  was  a  minor ;  that  on  May  7, 1900,  a  guardian  ad  litem 
was  appointed;  and  that  on  May  9, 1900,  a  notice  was  served 
on  defendant,  presumably  in  compliance  with  the  require- 
ments of  ch.  304,  Laws  1897,  now  included  in  sec.  4222,  Stats. 
1898.  No  question  is  raised  as  to  the  sufficiency  of  the  facts 
stated  in  the  complaint  to  show  a  cause  of  action  against  the 
defendant.  A  demurrer  to  the  complaint  was  interposed 
<'on  the  ground  that  it  appears  on  the  face  thereof  that  the 
action  was  not  commenced  within  the  time  limited  by  law, 
for  the  reason  that  it  appears  that  no  complaint  or  notice  of 
injury  was  served  upon  the  defendant  within  one  year  after 
the  happening  of  the  event  upon  which  said  action  is  founded, 
as  required  by  section  4222,  R.  S.  Wis."  The  demurrer 
was  sustained,  and  the  plaintiff  has  taken  this  appeaL 
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For  the  appellant  there  was  a  brief  signed  by  Chaa.  O. 
Woolcockj  attorney,  and  A.  B.  Mwy^  of  counsel,  and  oral  argu* 
ment  by  Mr.  Woolcock. 

For  the  respondent  there  was  a  brief  by  Spooner,  Rose- 
crantz  cfe  Spooner^  and  oral  argument  by  C.  M.  Boaecrantz, 

Babdeen,  J.  The  demurrer  in  this  action  is  based  upon 
subd.  7,  sec.  2649,  Stats.  1898,  which  provides  that  a  defend- 
ant may  demur  to  the  complaint  when  it  shall  appear  upon 
the  face  thereof  '^  that  the  action  was  not  commenced  within 
the  time  limited  by  law."  In  the  case  of  Meisenheimer  v. 
KeUogg^  106  Wis.  30,  this  court  expressed  doubt  whether  an 
objection  that  the  notice  required  by  sec.  4222  had  not  been 
given  could  be  taken  by  demurrer.  Further  consideration 
convinces  us  that  the  doubt  thus  expressed  is  of  such  sub- 
stantial character  that  it  cannot  be  removed.  We  have  said 
in  several  cases  that  the  notice  required  by  the  statute  was 
not  a  condition  precedent  to  the  cause  of  action,  but  was  in 
the  nature  of  a  statute  of  limitation.  Meisenheimer  v.  Kel- 
logg^ supra;  Relyea  v.  Tomahcmh  P.  dk  P.  Co.  102  Wis.  301 ; 
MaUay  v.  C.  cfe  If.  W.  R.  Co.  109  Wis.  29.  The  statute  does 
not  assume  to  limit  the  time  in  which  the  action  is  to  be 
commenced.  Properly  construed,  it  means  that,  although 
a  party  may  have  a  cause  of  action,  he  shall  not  be  permit- 
ted to  enforce  it  unless  within  one  year  from  the  happening 
of  the  event  upon  which  it  is  based  he  shall  give  the  other 
party  a  certain  prescribed  notice.  Giving  that  notice,  he 
may  commence  his  action  within  the  time  limited  by  law. 
MaUoy  v.  C.  <&  N.  W.  R.  Co.^  supra.  The  limitation  is  not 
upon  the  time  of  the  commencement  of  the  action,  but  upon 
the  time  within  which  a  certain  prescribed  act,  necessary  to 
the  enforcement  of  his  cause  of  action,  shall  be  done.  If 
this  is  not  performed  within  the  time  so  limited,  he  loses 
his  right  to  proceed.  His  cause  of  action  is  gone.  The 
statute  giving  the  right  to  demur  in  direct  terms  applies 
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only  to  the  time  within  which  the  action  is  to  be  commenced. 
It  cannot  be  construed  to  cover  an  act  doemed  essential  to  a 
right  of  recovery,  but  which  has  no  necessary  relation  to 
the  time  within  which  the  action  is  to  be  commenced.  The 
demurrer  herein  is  based  upon  the  facts  appearing  in  the 
complaint  that  the  notice  given  was  not  served  or  given  until 
more  than  one  year  after  the  cause  of  action  arose.  This 
fact  has  no  necessary  connection  with  the  time  the  action 
was  commenced;  hence  a  demurrer  based  upon  that  ground 
alone  must  fail. 

By  the  Court —  The  order  of  the  superior  court  of  Mil- 
waukee county  is  reversed,  and  the  cause  is  remanded  with 
directions  to  overrule  the  demurrer  and  for  further  pro- 
ceedings according  to  law. 


no 

fllO 
fllO 

572 
»518 

•518 

Tno" 
|n2 

512 
^249 

no 
no 

572 
'  43 

EioHABDsoK,  Eespondent,  vs.  Tyson  and  others,  Appellants. 

May  3 — May  21, 190  L 

Quardian  ad  litem:   Compensation:  Disbursements:  Employment  of 

counsel 

1.  An  attorney  agreed  to  accept  an  appointment  as  guardian  €td  litem 
in  a  proposed  suit,  and  conduct  the  litigation  therein  for  his  wards, 
for  a  specified  sum  in  the  trial  court  and  for  a  like  sum  in  the  su- 
preme  court  on  appeal.  After  trial  in  the  circuit  court,  be  was 
paid  the  sum  agreed  upon  for  services  in  that  court,  and  receipted 
in  full  therefor.  Thereafter  the  opposing  attorney  was  changed, 
and  the  guardian  ad  litem^s  right  to  appeal  from  a  judgment  ad- 
verse to  his  wards  was  opposed,  and  his  motives  impugned,  and 
the  general  guardian  of  his  wards  attempted  to  secure  his  removal, 
and  not  only  refused  him  aid  but  opposed  all  his  efforts  in  behalf 
of  his  wards.  The  guardian  ad  litem  nevertheless  prosecuted  his 
appeal,  succeeded  in  reversing  the  adverse  judgment,  and  vindi- 
cated and  secured  his  wards*  rights  to  real  estate  of  large  value. 
Held,  that  the  guardian  ad  litem  had  been  paid  in  fuU  for  his  serv- 
ices in  the  trial  court,  but  that  he  was  entitled  to  compensation 
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for  services  on  the  appeal,  independent  of  the  agreement,  the  cir- 
cumstances being  so  changed  from  those  contemplated  when  the 
agreement  was  made  that  he  was  not  bound  thereby. 

2l  Where  a  guardian  ad  litem  deems  it  necessary  to  employ  counsel  to 
assist  in  the  litigation,  it  is  the  better  practice  to  apply  to  the 
court  appointing  him  for  leave  to  do  80»  and  such  court,  in  grant- 
ing leave,  should  fix  the  amount  that  may  be  expended  for  that 
purpose,  and,  if  such  amount  proves  insufficient,  the  court,  on 
being  satisfied  of  the  fact,  may  increase  it  If  the  guardian  ad 
litem  employs  counsel  without  such  order,  he  assumes  the  peril 
that  his  disbursements  therefor  may  be  disapproved. 

8.  In  such  situation,  however,  where  no  order  is  made,  if  it  appears 
that  the  employment  of  counsel  was  reasonably  necessary  for  the 
welfare  of  the  wards  and  such  as  the  court  would  have  authorized 
in  advance  had  application  been  made,  reasonable  expenses  in  that 
regard  should  be  allowed,  to  be  paid  out  of  the  wards'  estate. 

4  Where  a  guardian  ad  litem  acts  fairly,  makes  full  disclosures,  and 
does  not  make  unreasonable  demands  for  credit  or  allowance,  it  is 
within  the  discretion  of  the  court  to  allow  him  compensation  for 
his  services  on  the  hearing  of  his  account,  and,  when  necessary,  for 
attorney's  fees  paid  by  him  on  such  hearing. 

6.  When  vehement  contention  as  to  the  services  and  disbursements  of 
a  guardian  ad  litem  is  made,  a  situation  is  presented  of  such  extraor- 
dinary circumstances  as  warrants  the  employment  by  the  guard- 
ian of  a  hired  advocate  to  assist  him,  and  in  such  case  there  is  no 
absolute  limit  to  the  power  of  the  court  to  allow,  as  a  disbursement 
to  such  guardian,  attorney's  fees  incurred  therefor. 

6.  Services  performed  by  an  attorney  employed  by  a  guardian  ad  litem 

prior  to  a  contest  over  the  settlement  of  his  accounts  being  such 
as  the  guardian  himself  was  in  duty  bound  to  perform,  no  allow- 
ance can  be  made  to  the  guardian  therefor  as  a  distinctive  item  of 
disbursement,  but  evidence  of  such  services  is  admissible  as  bear- 
ing on  the  proper  allowance  to  be  made  the  guardian  for  his  serv- 
ice& 

7.  A  guardian  ad  litem  being  an  officer  of  the  court,  his  compensation 

is  to  be  fixed  by  the  standard  of  official  emoluments,  rather  than 
by  the  highest  prices  demanded  and  paid  between  individuals  free 
to  contract  as  they  will;  and  in  arriving  at  a  conclusion  as  to  the 
correct  allowance  the  opinions  of  others  in  the  profession  of  law 
are  advisory  only,  and  though  unanimous  are  not  controlling. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Eugene  S.  Elliott,  Circuit  Judge.    Beversed. 
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Appeal  by  general  guardian  from  an  order  of  the  circuit 
court  of  Milwaukee  county  awarding  compensation  to  Ham- 
ilton P.  Richa/rdaon  as  guardian  ad  litem.  In  1894  certain 
real  estate,  vested  in  Virginia  C.  Tyson,  now  Ruggles,  for 
life,  with  remainder  to  such  of  her  children  as  she  might 
appoint  by  will,  and,  in  default  of  children,  to  unascertained 
beneficiaries,  the  value  of  which  was,  in  round  numbers, 
$150,000,  had  become  seriously  embarrassed  by  the  failure 
of  the  life  tenant  to  keep  down  taxes  and  through  the  an- 
ticipation by  her  of  the  rents  and  profits,  so  that  loss  of  the 
entire  corpus  of  the  estate  was  imminent.  Her  counsel,  Mr. 
T.  W.  Spence,  undertook  to  find  some  plan  of  relief.  It 
first  occurred  to  him  that  the  trusts  were  invalid,  so  that 
Mrs.  Tyson  in  fact  held  the  fee,  and  he  determined  upon  an 
application  to  the  court  for  construction  of  the  trust.  lie 
approached  the  respondent,  a  young  lawyer  of  not  very 
large  practice  or  experience,  but  who  had  won  Mr.  Spence's 
confidence  for  ability,  explained  the  situation  to  him,  and 
proposed  that  he  become  the  guardian  ad  litem  for  Mrs. 
Tyson's  minor  children,  exhibiting  to  him  Mr.  Spence's  own 
preliminary  brief  on  the  question  of  construction,  and  stat- 
ing  to  him  the  expectation  that  they  would'desire  to  have 
the  question  ultimately  passed  upon  by  the  supreme  court; 
also  explainilig  that  he  {Richardson)  would  be  expected  to 
thoroughly  investigate  and  present  the  law  as  he  found  it 
in  protection  of  the  interests  of  the  minors,  which,  tech- 
nically at  least,  were  adverse  to  the  attempt  to  invalidate 
the  trusts;  and  further  explained  that,  as  the  estate  was  very 
poor,  he  desired  an  understanding  of  the  extent  of  compen- 
sation which  Mr.  Richardson  should  receive  for  such  serv- 
ices, and  stated  to  him  that  he  thought  $250  as  entire 
compensation  for  the  services  to  be  rendered  by  him  in  the 
circuit  court,  and  another  $250  in  the  supreme  court,  if  the 
question  went  there,  would,  in  view  of  the  entire  situation, 
be  reasonable.     To  this  Mr,  Richardson  assented,  with  the 
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thonght,  unexpressed,  as  he  now  states,  that  such  sum  was 
to  be  paid  by  the  plaintiff,  Mrs.  Tyson,  but  that  he  would 
have  a  further  claim  in  case  he  realized  or  preserved  a  fund 
for  the  minors.  In  the  circuit  court  Mr.  Biohardaon  pre- 
pared and  presented  a  very  exhaustive  brief,  which  is  con- 
ceded by  all  parties  to  have  very  perfectly  covered  the 
ground  and  presented  the  considerations  in  support  of  the 
trust  fully  and  ably,  upon  which,  as  he  testifies,  he  spent 
substantially  two  months  of  time.  The  trust  was  declared 
void  by  the  circuit  court.  Mr.  Hichardson  was  paid  by 
Mr.  Spence  $250,  for  which  he  gave  a  receipt,  acknowledg- 
ing it  to  be  in  full  for  his  services  as  guardian  ad  litem  in 
that  court.  Thereafter  Mrs.  Tyson,  having  married,  through 
the  medium  of  her  husband,  was  brought  in  contact  with 
other  counsel  than  Mr.  Spence,  who  were  inclined  to  rest 
on  the  judgment  of  the  circuit  court.  Mr,  Richaa^daony 
being  convinced  that  the  rights  of  the  minors  had  suffered 
by  the  judgment,  persistently  urged  that  the  original  plan 
should  be  carried  out,  and  that  those  starting  the  proceed- 
ings should  take  the  question  to  the  supreme  court.  Two 
years  having  expired  and  they  not  being  inclined  to' do  so, 
he  asked  that  they  waive  the  requirement  of  an  undertak- 
ing and  permit  him  to  appeal  on  behalf  of  the  minors, 
urging  as  a  reason  therefor  that  it  was  a  proper  case  for  all 
costs  to  be  defrayed  out  of  the  estate.  This  request  was 
promptly  refused  by  Mrs.  Euggles's  new  counsel,  with  in- 
timations approximating  threats  that  any  compensation  to 
him  for  further  protraction  of  the  litigation  would  be 
strenuously  opposed,  in  terms  which  were  understood  to  im- 
pugn Mr.  Richardson^s  motives.  He,  however,  did  appeal, 
without  undertaking,  and  was  promptly  met  by  a  motion 
on  behalf  of  the  plaintiff,  Mrs.  Euggles,  to  dismiss  the  appeal, 
and  on  behalf  of  a  then-appointed  general  guardian  to  dis- 
miss him  from  his  place  as  guardian  ad  litem.  Upon  this 
motion  he  prepared  a  brief,  and,  owing  to  the  assault  appar- 
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ently  made  upon  his  motives  and  compensation,  and  possi- 
bility of  error  in  his  views  as  to  the  merits,  he  deemed  it 
proper  to  submit  the  situation  to  older  counsel,  and  did  sub- 
mit it  to  Mr.  James  G.  Flanders,  who  concurred  in  his  views 
as  to  the  rights  of  the  minors,  and  who,  at  his  employment, 
adopting  his  brief,  argued  the  motion  to  dismiss  the  appeal 
and  so  remove  him,  in  defeating  which  he  was  successful. 
Tyson  v.  Tyson^  94  Wis.  225.  Thereafter  Mr,  Richardson 
wrote  a  brief  and  argned  the  case  on  the  merits  in  this  court. 
The  brief  embodied  about  forty  pages,  and  consisted  largely 
of  the  investigation  made  in  circuit  court,  elaborated  and 
perfected.  He  was  entirely  successful,  this  court  holding 
the  trusts  valid  and  directing  a  dismissal  of  the  bill.  Tyson 
V.  Tyson^  96  Wis.  59.  We,  however,  denied  motion  that  all 
costs  be  paid  out  of  the  estate.  Mr.  Richardson  then  pre* 
sented  a  petition  for  an  allowance  for  his  services  and  ex- 
penses, to  be  charged  as  a  lien  upon  the  remainder,  which 
he  had  conserved.  His  right  to  any  compensation,  and  the 
power  of  the  circuit  court  to  pass  upon  it,  were  at  once  as- 
sailed by  the  general  guardian,  represented  by  the  same 
counsel  as  before.  The  circuit  court  denied  the  petition, 
whereupon  Mr.  Richardson  appealed  to  this  court,  where 
he  was  represented  by  counsel,  Mr.  Charles  E.  Monroe. 
That  appeal  also  was  decided  in  his  favor,  and  the  matter 
remanded  with  directions  to  the  circuit  court  to  ascertain 
and  fix  his  compensation  for  services  and  expenses  and  to 
constitute  the  same  a  lien  upon  the  remainder,  to  be  fore- 
closed in  the  manner  indicated.  Tyson  v.  Richardson^  103 
Wis.  397.  In  the  course  of  Mr.  Richardson^s  investigation 
of  the  power  of  the  court  to  reach  this  remainder  for  the 
purpose  of  compensating  him,  he  discovered  authorities  in 
support  of  the  power  of  a  court  of  equity,  having  before  it 
an  estate,  to  bind  by  its  judgment  all  interests,  although 
some  of  them  were  contingent,  and  their  owners  not  yet  as- 
certained.   The  principles  of  these  authorities  were  subse- 
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qaently  made  the  basis  of  a  further  procedure,  in  which  Mr. 
Hwhardaon  did  not  participate,  but  which  resulted  in  the 
accomplishment  of  Mr.  Spence's  original  plan  of  disposing 
of  the  entire  interest  in  a  part  of  the  land,  and  thereby  pro- 
ducing a  fund  for  the  discharge  of  tax  liens  and  the  salvage 
of  the  balance  of  the  property.  ItuggleB  v,  Tyson,  104  Wis. 
500.  After  the  decision  in  108  Wis.  397,  a  trial  was  had 
upon  the  petition  for  allowance,  in  which  Mr,  Rkha/rdson 
continued  to  be  represented  by  Mr.  Monroe,  and  in  which 
he  was  opposed  by  the  general  guardian,  with  counsel.  The 
referee  before  whom  the  matter  was  tried  fixed  Mr,  IHch- 
a/rd9orC%  total  pei^onal  compensation  at  $3,000,  less  the  $250 
'  already  paid  him,  and  allowed  him  as  disbursements  $500 
for  Mr.  Flanders's  services,  and  $17.50  for  traveling  expenses, 
and  also  $650  for  counsel  fees  of  Mr.  Monroe,  with  interest 
from  July  19,  1897,  when  the  petition  for  allowance  was 
filed.  Both  parties  moved  for  modification  and  change  of 
the  decision  of  the  referee,  and  the  circuit  court,  then  pre- 
sided over  by  a  new  judge,  before  whom  RiohardsorCs  serv- 
ices had  not  been  rendered,  increased  the  allowance  for 
personal  compensation  from  $3,000  to  $5,000,  and  added  $50 
to  Mr.  Monroe's  counsel  fees,  to  cover  services  on  that  mo- 
tion,—  all  of  which  sums,  with  interest  from  the  date  fixed 
by  the  referee,  amounted  to  $7,004.29  at  the  date  of  the  or- 
der, October  30, 1900,  which  was  adjudged  to  be  a  lien  upon 
the  interests  of  the  remaindermen,  and  authorized  to  be  fore- 
closed  unless  paid  within  a  year.  The  appeal  is  from  that 
order. 

For  the  appellants  there  was  a  brief  by  RoUin  B,  MaUory, 
guardian  ad  litem^  and  oral  argument  by  Mr.  Mallory  and 
r.  F.  Spence. 

ChoHea  E.  Monroe,  for  the  respondent 

DoDOE,  J.    Many  of  the  underlying  principles  upon  which 

rest  the  rights  of  the  claimant  here,  as  also  the  limitations 

of  those  rights,  are  already  decided,  not  only  as  the  law  of 

the  state,  but  as  the  irrevocably  adjudicated  law  of  this 
Vol.  110  —  37 
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case,  in  Tyson  v.  Tyaon^  94  Wis.  225,  and  Tyson  v.  Richardr 
son,  103  Wis.  397.  As  most  fundamental  among  these  most 
be  borne  in  mind  that  the  infant  is  always  the  ward  of 
every  coart  wherein  his  rights  or  property  are  brought  in 
jeopardy,  and  is  entitled  to  most  jealous  care  that  no  injus- 
tice be  done  him.  The  guardian  ad  litem  is  appointed 
merely  to  aid  and  enable  the  court  to  perform  that  duty  of 
protection.  Cols  v.  Superior  Courts  63  Cal.  86,  89.  By  Cir- 
cuit Court  Eule  IX,  he  must  be  an  officer  of  that  court,  and 
that  official  character  both  supports  him  in  the  performance 
of  his  duties  and  limits  his  rights  and  conduct.  His  duties 
are  of  the  highest  character,  especially  when,  as  now,  he  is 
an  attorney  at  law,  owing  not  only  fidelity  and  wisdom, 
but  also  the  duty  of  investigation  of  the  legal  rights  of  his 
ward  and  advocacy  thereof.  The  performance  of  his  im- 
portant functions  has  already  won  for  this  claimant  com- 
mendation from  this  court,  and  it  is  at  the  express  wish  of 
all  of  its  members  that  the  writer  of  this  opinion  reasserts 
approval  of  the  loyalty  to  the  wards'  interests,  the  fearless- 
ness and  courage  against  severe  opposition  and  at  the  sac- 
rifice of  personal  comfort,  and  the  distinguished  industry 
and  professional  learning  and  ability  which  have  character- 
ized Mr.  Rich/irdson^s  performance  of  those  official  duties 
resulting  from  his  appointment  as  guardian  ad  litem  down 
to  the  time  of  presentation  of  his  formal  demand  for  com- 
pensation in  the  sum  of  $5,000. 

Not  less  in  measuring  the  proper  allowance  to  a  guardian 
ad  litem  out  of  the  estate  he  conserves  than  in  strengthen- 
ing his  arm  to  conserve  it  must  the  fact  be  considered  that 
he  is  a  public  officer, —  a  trusted  attorney,  aiding  his  own 
court  as  an  official  duty  cast  upon  him  by  its  appointment, 
a  duty  which  no  lawyer  can  with  propriety  decline,  even 
though  it  may  be  compensated  inadequately  or  not  at  all. 
A  duty  of  public  service  without  such  compensation  as  would 
be  demanded  for  similar  labors  for  individuals  rests  upon 


Wis.]  JAlfUARY  TERM,  1901.  579 

Richardson  yb.  Tyson  and  others. 

aU  members  of  the  community,  and  is  cheerfully  performed 
in  positions  of  all  grades  from  jurymen  and  town  supervis- 
ors upward.  Especially  has  been  recognized  from  earliest 
times  the  duty  of  lawyers  to  aid  their  courts  in  the  protec- 
tion of  the  helpless  or  the  oppressed  without  thought  of 
pecuniary  benefit.  We  have  indulged  in  thus  much  of  gen- 
eralization as  to  the  true  attitude  of  a  guardian  ad  litem^ 
which  applies  as  well  in  some  measure  to  other  officers  of 
courts,  such  as  trustees,  receivers,  and  the  like,  to  lead  up  to 
'  the  true  rule  which  should  guide  courts  in  fixing  the  com- 
pensation and  expenses  which  should  be  allowed  them.  As  it 
would  be  the  duty  of  an  attorney,  however  eminent,  to  defend 
one  accused  of  crime  for  the  very  moderate  compensation 
now  fixed  by  statute,  or  for  none  at  all  if  none  were  allowed ; 
as  it  is  the  duty,  and,  we  are  pleased  to  observe,  the  custom, 
of  attorneys  to  serve  the  court  in  disbarment  proceedings 
without  compensation,  so  it  is  a  professional  duty  to  aid 
the  court  as  guardian  ad  literrij  either  without  compensation 
if  the  case  requires  it,  or,  when  funds  exist,  for  compensa- 
tion to  be  measured  by  the  standard  of  ofiicial  emoluments, 
rather  than  by  that  of  the  highest  prices  demanded  and 
paid  between  individuals  free  to  contract  as  they  will.  The 
judge  whom  the  claimant  was  called  to  aid  was  devoting 
his  learning  aAd  ability  to  the  public  service  for  pecuniary  re- 
ward wholly  incommensurate  to  what  the  same  industry, 
learning,  and  ability  would  have  commanded  at  the  hands 
of  clients.  It  is  with  such  illustrations,  rather  than  with 
private  contracts,  that  comparisons  should  be  made  in  meas- 
uring the  allowance  to  claimant.  In  another  case  {Speiser 
V.  Merchants^  ExcK.  Bank^  ante^  p.  506),  we  have  taken  oc- 
casion to  point  out  the  alarming  tendency  atnong  officers 
of  courts,  and  even  of  the  courts  themselves,  towards  reck- 
less demand  and  allowance  of  unreasonable  and  excess- 
ive compensation  out  of  funds  within  their  grasp.  While 
those  remarks  are  far  less  applicable  to  the  situation  in  this 
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case,  we  cannot  but  feel  that  reference  to  them  is  wise,  to 
the  end  that  courts  may  have  continually  in  mind  the  peril 
of  lapsing  into  the  abuses  mentioned. 

The  first  contention  made  by  appellant  against  the  allow- 
ances to  the  claimant  is  that  he  is  bound  by  contract  to  the 
sum  of  $500, —  $250  for  his  services  in  circuit  court,  and  a 
like  sum  in  this  court.  The  facts  upon  which  this  conten- 
tion is  predicated  are  substantially  uncontroverted.  They 
are  set  forth  in  substance  in  the  accompanying  statement  of 
facts.  Mr.  Hichardsan  does  not  dispute  the  accuracy  of  Mr. 
Spence's  narrative  of  the  conversation  between  them,  nor  the 
giving  of  the  receipt  in  full  upon  the  completion  of  the  hear- 
ing in  circuit  court.  We  can  see  no  escape  from  the  con- 
clusion that,  by  accepting  the  appointment  in  pursuance  of 
that  conversation,  Mr.  Richardson  limited  himself  to  the 
compensation  of  $250  for  his  services  in  the  circuit  court, 
which  were  performed  in  exact  compliance  with  the  arrange- 
ment so  made.  They  were  in  no  respect  enhanced  by  any 
unexpected  conduct  on  the  part  of  others,  and  they  were 
performed,  and  payment  therefor  accepted,  without  sugges- 
tion or  intimation  that  he  expected  to  receive  for  those  serv- 
ices any  other  or  further  compensation.  Nor  did  the  lan- 
guage used  by  Mr.  Spence  fairly  justify  any  such  mental 
reservation  or  expectation  as  Mr.  Richardson  claims  that  he 
had,  to  the  effect  that,  if  a  fund  was  found  to  exist  and  be- 
long to  his  wards,  he  should  be  paid,  in  addition,  a  sum  to 
be  fixed  by  the  court.  In  considering  the  reasonableness  of 
this  arrangement,  it  must  not  be  forgotten  that  Mr.  Richr 
ardson  was  then  young  in  practice,  with  reputation  for  abil- 
ity not  widely  established,  and  apparently  without  large  and 
engrossing  practice  from  which  his  attention  and  labors 
would  necessarily  be  diverted  to  considerable  pecuniary  loss. 
The  case  was  an  important  one,  likely  to  attract  attention, 
and  presenting  questions  in  the  immediate  line  of  Mr.  Rich- 
txrdson*8  special  studies,  so  that  distinguished  service  therein 
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would  be  likely  to  be  highly  advantageous  to  him  in  estab- 
lishing before  the  bar  and  the  public  his  qualifications  as  a 
real-estate  lawyer.  There  seems  to  us  do  inherent  improba- 
bility, in  that  situation,  that  he  would  have  assented  to  Mr. 
Spence's  proposal,  and  deemed  it  at  least  reasonably  benefi- 
cial to  himself.  We  conclude,  therefore,  that  for  the  services 
rendered  in  circuit  court  he  must  be  held  to  have  been  paid 
in  full,  and  to  be  not  entitled  to  any  further  allowance. 

At  this  point  in  the  history  of  the  case,  however,  the  sit- 
uation changed  so  entirely  and  radically  from  that  within 
the  contemplation  of  both  Mr.  Richardson  and  Mr.  Spence 
that  the  arrangement  as  to  rate  of  compensation  for  further 
services  can  have  no  application.  Instead  of  the  action  being 
brought  to  the  supreme  court  by  Mr.  Spence  without  trouble 
or  burden  of  liability  to  Mr.  Richardson^  the  plaintiff,  upon 
the  advice  of  new  counsel,  determined  to  rest  upon  the  judg- 
ment of  the  circuit  court,  which  had  denied  to  Mr,  Richard- 
sorCs  wards  any  interest  whatever  in  the  real  estate  involved. 
For  a  period  approximating  two  yaars,  Mr.  Richardson  was, 
of  course,  thrown  into  a  situation  of  doubt  and  uncertainty 
as  to  his  duty,  and  still  more  as  to  how  it  could  be  performed. 
Convinced  as  he  was  of  the  existence  of  valuable  rights  in 
his  minors,  and  that  injustice  had  been  done  them  by  the 
decision  of  the  trial  court,  yet  he  was  confronted  in  that  con- 
clusion with  the  decision  of  Judge  Johnson,  an  equity  lawyer 
of  high  repute,  and  with  the  expressed  opinion  of  counsel  of 
large  experience  and  brilliant  reputation,  all  of  which  might 
well  give  pause  to  a  lawyer  of  his  youth  and  limited  experi- 
ence. Again,  he  was  without  means  to  justify  him  in  as- 
suming the  possible  expenses  attending  an  appeal,  and,  as  he 
testifies,  without  relations  with  those  who  could  furnish  the 
necessary  bond.  At  this  stage,  too,  he  was  met  with  what 
we  cannot  construe  otherwise  than  as  threats  of  assault  upon 
the  sincerity  of  his  motives  and  upon  his  professional  integ- 
rity should  he  persist  in  further  litigating  the  question  upon 


582  SUPEEME  COURT  OF  WISCONSIN.         [110 

Richardson  Ts.  Tyson  and  others. 

which  jadgment  had  been  rendered,  and  was  refused  not 
only  all  aid  in  securing  a  decision  from  the  ultimate  tribu- 
nal, but  any  concessions  or  stipulations  to  remove  obstacles 
in  his  path.  When  at  last  his  convictions  as  to  his  ward's 
rights  and  his  duty  to  further  vindicate  them  triumphed 
over  his  reluctance  to  incur  all  of  these  obstacles,  he  was 
met  by  most  strenuous  efforts  of  him  who  had  accepted,  by 
appointment  as  guardian,  the  duty  of  promoting  the  legal 
rights  of  these  minors  to  the  utmost,  to  remove  respondent 
from  his  position  as  guardian  ad  litem^  and  to  dismiss  his 
appeal  from  this  court.  Such  things  were  not  within  the 
contemplation  of  any  one  when  Mr.  Hichardaon  consented 
to  present  the  rights  of  the  minors  in  this  court  for  a  com- 
pensation of  $250,  and  reversed  the  situation  so  entirely 
that  we  cannot  hold  him  bound  thereby,  and  therefore  pro- 
ceed to  consider  the  proper  measure  of  his  compensation. 

Appellant's  counsel  here  presents  two  questions  of  law: 
First,  he  denies  the  right  of  a  guardian  ad  litem  under  any 
circumstances  to  employ  ^counsel  at  the  expense  of  the  es- 
tate, without  previous  order  of  court;  and,  secondly,  power 
to  impose  any  of  the  expenses  of  settling  his  account,  es- 
pecially the  attorneys'  fees  in  that  proceeding.  On  neither 
of  such  contentions  does  the  brief  give  us  material  aid.  To 
the  first  are  cited  Matter  of  Johnston^  6  Dem.  Sur.  355,  and 
Smith  V.  Smith,  69  111.  308.  The  first  of  these  merely  de- 
clares the  general  practice  of  the  surrogates  in  New  York 
not  to  allow  attorney  fees  to  special  guardians  appointed  on 
applications  for  administration.  The  latter  decides  in  favor 
of  the  right  of  guardian  ad  litem  to  reimbursement  of  attor- 
neys' fees  if  reasonable  and  reasonably  necessary,  although 
not  expressly  authorized.  To  this  decision  the  court  added, 
by  way  of  caution: 

"In  such  cases  the  better  practice  would  seem  to  be, 
where  the  guardian  ad  litem  is  appointed  and  he  believes 
that  his  ward  has  rights,  for  him  to  apply  to  the  court  for 
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leave  to  employ  counsel;  and  the  court  should,  in  granting" 
leave,  fix  the  amount  that  might,  if  required,  be  expended 
for  the  purpose  of  the  defense,  which,  if  it,  from  the  pro- 
tracted litigation  or  otherwise,  should  prove  insufficient,  the 
court,  on  being  satisfied  of  the  fact,  might  increase  the  sum." 

With  this  cautionary  suggestion  we  entirely  concur.  The 
policy  in  this  state,  as  indicated  by  Circuit  Court  Eule  IX, 
is  that  attorneys  be  appointed  to  such  position  on  the  as- 
sumption that  the  guardian  himself  will  be  able  to  render 
the  professional  services  necessary  to  any  ordinary  situation. 
Hence  the  employment  of  additional  counsel  can  only  be  , 
justified  by  unusual  or  extraordinary  circumstances.  If  the 
guardian  takes  such  step  without  an  order  of  court,  he  as- 
sumes the  peril  that  it  may  be  disproved,  and  he  be  left  to 
bear  the  expense  personally.  Nevertheless,  if,  after  the 
fact,  it  appears  that  such  precaution  was  reasonably  neces- 
sary for  the  welfare  of  the  minors,  and  such  as  the  court 
would  have  authorized  in  advance  had  application  been 
made,  no  reason  is  apparent  why  the  reasonable  expense 
should  not  be  allowed.  Much  the  same  considerations  are 
involved  as  were  suggested  with  reference  to  taking  appeal 
in  Tyson  v.  Tyaouy  94  Wis.  225;  Hamacker  v.  Commercial 
B<mk,  95  Wis.  359,  362;  Thompson  v.  Phenix  Ins.  Co.  136 
IT.  8.  287,  294;  Cole  v.  Superwr  Courts  63  Cal.  86;  Henry  v. 
Henry ^  103  Ala.  582. 

We  cannot  doubt  that  a  situation  presented  itself  in  this 
case  which  made  it  very  seemly  and  prudent  that  the  guard- 
ian ad  litem  should  invoke  the  aid  of  a  lawyer  of  eminence, 
ability,  and  experience  atthe  time  Mr.  Flanders  was  consulted. 
As  we  have  pointed  out  already,  Mr.  Richardson^ s  own  judg- 
ment was  in  antagonism  to  the  views  of  Judge  Johnson,  of 
Mr.  Spence,  and  of  Gen.  Bragg.  He  was  a  young  man,  who 
had  not  extended  experience  by  which  to  test  the  accuracy 
of  his  own  reasoning  and  judgment,  and  might  well  hesi- 
tate, however  clear  his  conclusions,  to  incur  further  labor 
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and  expense  without  confirmation  from  a  lawyer  able  to  sup- 
ply those  deficiencies.  One  subject  to  be  discussed  upon  his 
appeal,  as  he  had  already  been  assured  by  Gen.  Bragg,  would 
be  his  own  sincerity  in  moving  it,  thus  rendering  personal 
argument  embarrassing  and  probably  of  lessened  efficacy  to 
his  wards.  In  view  of  these  considerations,  and  of  Mr. 
Flanders's  ability  to  procure  the  needed  sureties  for  an  ap- 
peal, we  concur  with  the  circuit  court  in  approving  reason- 
able expense  for  securing  his  services.  As  to  the  amount 
which  should  be  allowed  the  guardian  as  a  disbursement  for 
*  Mr.  Flanders's  services,  however,  the  action  of  the  referee 
and  the  circuit  court  seems  to  us  unwarranted  by  the  record 
as  now  presented.  Of  course,  we  cannot,  as  between  the 
counsel  and  his  employer,  even  express  an  opinion  of  the 
reasonableness  of  the  charge  made,  for  Mr.  Flanders  is  not 
a  party  and  has  had  no  opportunity  to  be  heard,  not  even 
having  been  called  as  a  witness.  The  services  may,  as  inti- 
mated, have  considerably  exceeded  what  are  described ;  but, 
such  fact  not  being  made  to  appear,  we  cannot  consider  it. 
We  can  only  pass  upon  the  amount  of  credit  to  Mr.  Rich- 
ardson for  such  services  as  he  has  proved  to  have  been  ren- 
dered, in  the  light  of  such  knowledge  as  we  may  have  of 
those  in  this  court.  No  evidence  of  reasonable  value  was 
introduced  on  the  trial  below,  and,  since  such  as  were  proved 
to  have  been  rendered  came  more  fully  under  the  observa- 
tion of  this  than  of  the  circuit  court,  no  reason  exists  that 
we  should  not  pass  judgment  upon  them  nntrammeled  by 
the  finding  of  the  referee  and  circuit  court.  The  only  serv- 
ices disclosed  by  the  record  outside  of  this  court  consisted  in 
the  examiuation  and  approval  of  Mr.  Richardson^ %  brief  as 
to  his  right  to  appeal,  and  of  his  brief  upon  the  merits  of  the 
construction  of  the  deed  under  which  the  land  was  held. 
The  claimant's  testimony  is  that  these  briefs  were  submitted, 
and  were  returned  by  Mr.  Flanders  with  his  unqualified  ap- 
proval the  same  day ;  that  the  brief  upon  which  the  motions 
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were  heard  in  this  court  was  written  by  Mr.  Richardmn^  and 
adopted  by  Mr.  Flanders.  The  only  further  service  was  the 
argument  in  this  court,  performed  in  a  single  day.  It  must 
be  borne  in  mind  that,  while  courts  may  apprdve  after  the 
fact  that  which  it  were  better  to  have  submitted  for  their 
approval  in  advance,  they  ought  not  to  allow  themselves  to 
be  affected  by  contracts  which  the  guardian  may  have  made 
to  allow  more  than  they  would  have  allowed  upon  such  pre- 
liminary application.  Had  the  explanation  been  made  in 
advance  of  the  character  of  the  services  desired  to  be  ob- 
tained from  Mr.  Flanders,  such  as  they  now  appear  by  the 
record,  we  cannot  believe  that  a  contract  to  pay  $500  would 
have  been  deemed  necessary,  or  would  have  been  approved. 
We  are  constrained  to  the  view  that  one  half  of  this  amount, 
$250,  is  liberal  allowance  for  expense  necessarily  incurred 
by  the  guardian  for  the  service  which  he  claims  to  have  re- 
ceived, and  that  his  charges  against  his  wards  should  be  lim- 
ited to  that  sum. 

The  second  rule  of  law  contended  for,  namely,  that  a 
guardian  ad  litem  can  have  no  allowance  either  for  services 
or,  more  especially,  for  attorney's  fees  paid  in  the  hearing 
on  his  account,  is  not  supported  by  the  citation  of  any  au- 
thorities, but  the  contrary  seems  well  sustained  when  the 
officer  acts  fairly,  makes  full  disclosure,  and  does  not  make 
unreasonable  demands  for  credit  or  allowance.  2  Daniell, 
Ch.  Pr.  *1411;  Eingahury  v.  Powers,  131  111.  182, 198;  Clark 
"v.  Anderson^  13  Bush,  111,  116;  BendalVa  Distributees  v. 
BendaWs  Adm\  24  Ala.  295,  305.  This  obviously  must  be 
so  if  the  guardian  is  to  receive  fair  compensation  for  serv- 
ices. It  would  be  contradictory  to  fix  such  fair  and  reason- 
able compensation  if  the  sum  so  fixed  must  be  reduced  to 
something  less  by  imposing  on  him  the  necessary  expense 
of  passing  his  accounts, —  a  step  which  his  duty  requires. 
The  question  whether  employment  of  an  attorney  on  such 
hearing  should  be  compensated  out  of  the  estate  as  an  ex- 
'  pense  is  a  delicate  one.    Only  under  extraordinary  condi- 
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tions  can  it  be  proper.  Usually,  the  guardian  should  be 
content  to  submit  a  plain  statement  of  his  services  and  dis- 
bursements to  the  court  under  which  he  has  performed 
them,  leaving  to  that  court  to  fix  the  amount  in  the  light 
of  its  own  opportunity  for  observation  and  of  any  evidence 
it  may  desire.  Ordinarily,  vehement  contention  is  not  to 
be  expected,  and  necessity  for  a  hired  advocate  can  hardly 
exist.  Notwithstanding  all  these  considerations,  however, 
it  still  remains  in  each  case  a  question  for  the  court  whether 
the  extraordinary  circumstances  do  exist  to  make  necessary 
or  proper  such  employment,  and  whether  the  services  ren- 
dered by  the  attorney  are  merely  those  which  the  guardian 
might  himself  have  rendered,  or  are  such  as,  owing  to  the 
situation,  he  could  not  properly  perform.  There  is  no  ab- 
solute limit  on  the  power ^  of  the  court  to  allow  such  dis- 
bursement; merely  considerations  restrictive  ol  the  exercise 
of  its  judgment  and  discretion.  Tltompson  v.  Phenix  Ins. 
Co.  136  U.S.  287. 

Considering,  in  the  light  of  these  views,  the  employment 
of  Mr.  Monroe,  we  find  that  the  petitioner  first  presented 
his  claim  for  allowance  and  compensation  entirely  in  accord 
with  the  above  suggestions,  specifying  no  amount,  but  sub- 
mitting the  whole  question  to  the  court,  upon  a  full  and  ex- 
planatory report,  in  July,  1897,  and  then  devoted  ten  days 
to  the  investigation  of  the  question  of  law  whether  that  al- 
lowance could  be  made  by  the  circuit  court,  and  whether  it 
could  be  so  imposed  as  a  lien  upon  the  remainder  in  the  real 
estate  as  to  enforce  its  payment, —  a  field  of  inquiry  which 
the  court  must  investigate,  and  in  which  aid  from  the  guard- 
ian was  due  and  necessary.  This  petition  was  denied,  as 
already  stated,  and  an  appeal  taken  to  this  court.  At  sub- 
stantially this  stage  Mr.  Monroe's  retainer  came  about.  As 
to  that  Mr.  liichard^on  testifies: 

"  I  employed  Mr.  Monroe,  with  whom  at  that  time  I  was 
in  partnersliip,  to  take  exclusive  charge  of  this  proceeding, 
for  the  reason  that  I  was  about  to  go  away  for  an  Indefinite 
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period,  and  be  absent  from  the  state,  and  also  for  the  reason 
that,  it  being  a  matter  in  which  I  personally  was  interested^ 
I  thought  it  advisable  to  have  it  m  charge  of  another  at- 
torney." 

He  elsewhere  testified  that  an  additional  consideration 
was  the  character  of  the  opposition  to  this  account,  which 
had  developed  out  of  the  appointment  of  Mr.  Mallory  as 
general  guardian,  and  the  employment  by  him  in  that  ca- 
pacity of  an  attorney  who  had  declared  vehement  antag- 
onism to  any  allowance  in  favor  of  the  guardian  ad  litem. 
Mr.  Monroe  wrote  the  brief,  argued  the  appeal  in  this  courts 
and,  after  the  remittitur^  conducted  the  trial  before  the  ref- 
eree and  argument  before  the  circuit  court  upon  this  petition 
for  allowance,  and  presents  a  bill  of  $500  for  his  services  up 
to  the  commencement  of  the  hearing  before  the  referee,  and 
of  $150  in  that  hearing,  to  which  $50  was  added  by  the 
court  for  the  argument  upon  the  referee's  report.     In  the 
light  of  this  evidence,  we  are  unable  to  find  justification  for 
specific  charge,  as  for  a  disbursement  on  behalf  of  the  estate, 
for  Mr.  Monroe's  services,  other  than  upon  the  hearing  before 
the  referee.     The  earlier  procedure  involved  nothing  of  fact, 
did  not  draw  into  consideration  either  the  conduct  or  the 
motives  of  the  guardian  ad  litem^  and  the  reason  given  by 
Mr.  Richardson  for  the  employment  of  Mr.  Monroe,  then 
associated  with  him  in  partnership,  was  one  going  wholly 
to  his  own  convenience.     It  was  substantially  requesting 
Mr.  Monroe  to  perform  Mr.  Eichardson^s  own  duties  as 
guardian  ad  litem  during  the  latter's  absence.    That  being 
so,  and  no  criticism  being  suggested  that  Mr.  Monroe's  ren- 
dition of  the  services  was  not  as  effective  and  useful  as 
would  have  been  Mr.  liicha/rdson^a  own,  the  character  and 
amount  of  those  services    can   be  taken  into  considera- 
tion only  as  bearing  upon  the  amount  of  proper  allowance 
to  the  guardian,  and  the  charge  as  for  a  distinctive  disburse- 
ment must  be  disallowed. 
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The  hearing  before  the  referee,  however,  presents  an  on- 
usual  and  difficult  situation.  At  that  hearing  the  entire 
conduct  of  Mr.  Richardson  was  on  trial;  the  facts  as  to  the 
detail  and  volume  of  the  services  rendered  by  him,  their 
quality,  and  the  embarrassments  and  opposition  under  which 
they  were  performed,  all  were  to  be  investigated,  and  in 
large  measure  must  call  for  extended  examination  and  cross- 
-examination of  himself  as  a  witness.  All  this  would  have 
rendered  his  conduct  of  the  hearing  as  his  own  advocate 
highly  embarrassing,  if  not  unseemly,  and  to  this  extent  we 
approve  the  action  of  the  referee  and  of  the  court  below  in 
treating  Mr.  Monroe's  employment  and  payment  as  a  proper 
disbursement;  nor  do  we  see  any  reason  to  disapprove  the 
amount  of  $200,  fixed  therefor,  which  is  upon  the  basis  of 
$25  per  day. 

The  remaining  question  is  whether  the  amount  fixed  by 
the  court  as  compensation  for  the  guardian's  own  services  is 
reasonable  from  the  point  of  view  already  suggested  as  the 
true  one.  That  allowance,  largely  exceeding  the  amount 
fixed  by  the  referee,  so  closely  corresponds  with  the  opinions 
of  several  leading  members  of  the  bar  testifying  as  experts 
that  we  cannot  avoid  the  conviction  that  the  court  deemed 
himself  substantially  controlled  thereby,  as  he  would  be  by 
a  consensus  of  witnesses  on  other  subjects.  Such,  however, 
is  not  the  true  rule  as  to  compensation  of  court  officers,  and 
especially  of  attorneys  for  services  of  a  professional  char- 
acter. On  that  subject  the  opinions  of  others  in  the  same 
profession  are  advisory  only,  and,  although  unanimous,  are 
not  controlling.  Judges  are  as  well  able  to  form  correct 
opinions  as  are  other  lawyers.  Taylor  v.  (7.,  M.  A  St.  P.  R. 
Co.  83  Wis.  645,  648 ;  Remington  v.  Eastern  R.  Co.  109  Wis. 
154;  Trustees  v.  Crreenouffhy  105  U.  S.  527;  JBarri^son  v. 
Perea^  168  U.  S.  311,  325.  Again,  the  record  before  us 
makes  apparent  that  the  lawyers  who  estimated  respond- 
ent's services  at  $5,000  gave  considerable  weight  to  the 
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hypothesis  that  the  valne  of  the  property  conserved  to 
the  remaindermen  approximated  $150,000.  This  was  not 
the  fact.  A  mere  remainder  in  property  or  in  a  fund  is  not 
of  the  same  value  as  the  fund  itself.  As  the  whole  cannot 
be  greater  than  the  sum  of  its  several  parts,  the  value  of  the 
remainder  can  only  be  the  balance  remaining  after  deduct- 
ing the  prior  estate,  which,  at  the  age  of  the  life  tenant, 
Mrs.  Ruggles,  approximates  two  thirds  of  the  property,  leav- 
ing value  of  the  remainder  only  about  $50,000.  We  by  no 
means  decide  that  this  variance  should,  make  any  very  con- 
siderable difference  in  the  fair  value  of  the  services  ren- 
dered. Smith  V.  Srmthj  69  III.  313.  We  mention  it  because 
the  expert  witnesses  evidently  gave  much  weight  to  the 
stated  value  of  the  estate,  some  of  them  justifying  their 
opinions  by  the  suggestion  that  three  per  cent,  is  a  moderate 
collection  fee.  For  both  these  reasons  their  estimates  not 
only  did  not  constrain  the  court  to  an  allowance  of  $5,000, 
but  they  hardly  supported  it. 

In  view  of  the  foregoing  considerations,  and  of  the  further 
fact  that  most  of  Mr.  Richardson^a  services  not  already  com- 
pensated  in  full  were  performed  before  this  court,  and  none 
of  them,  except  the  accounting,  before  the  circuit  judge  who 
made  the  order  appealed  from,  we  have  considered  the  whole 
subject  as  an  original  one,  and  reach  the  following  conclu- 
sions: first,  that  the  respondent  is  already  paid  in  full  for 
his  services  on  the  merits  in  circuit  court,  which,  by  the  way, 
involved  more  than  one  third  of  all  time  spent  by  him; 
second,  that  the  disbursements  for  expenses  of  travel,  $17.50, 
should  be  allowed;  third,  that  not  more  than  $250  to  Mr. 
Flanders  and  $200  to  Mr.  Monroe  can  be  approved  as  specific 
expenses  chargeable  to  the  estate  for  services  other  than 
such  as  should  have  been  performed  by  the  guardian  ad  litem; 
and,  fourth,  that  a  fair  and  reasonable  allowance  to  the 
guardian  ad  litem  for  all  services  as  such,  other  than  those 
in  the  circuit  court,  already  compensated  by  payment  of 
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$250,  is  the  sum  of  $2,500,  and  interest  on  all  sach  credits 
from  July  19, 1897. 

By  the  Cowrt. —  The  order  appealed  from  is  reversed,  and 
the  cause  remanded  with  directions  to  enter  order  allowing 
the  guardian  ad  litem  for  all  services  and  expenses  the  sum 
of  $2,967.50,  with  interest  from  July  19,  1897,  with  provis- 
ions for  lien  and  enforcement  as  in  the  reversed  order. 


Shawvan  and  others,  Eespondents,  vs.  Shawvan,  Appel- 
lant, and  Shawvan,  Eespondent. 

May  S — May  tU  190 t 

Fravd:  Undue  influence:  Setting  aside  deed. 

In  an  action  to  set  aside  a  deed  it  appeared,  among  other  things,  that 
six  months  before  her  death,  the  grantee,  a  woman  about  seventy- 
seven  years  of  age,  made  a  will  disposing  of  her  property  among 
her  children;  that  nine  days  before  her  death,  when  she  was  weak 
from  long  sickness,  two  of  her  sons,  by  threats  and  artifice,  per- 
suaded her  to  destroy  the  will  and  deed  the  property  to  one  of 
them;  that  the  deed  was  so  made  and  recorded,  the  sons  agreeing 
to  share  the  proceeds;  and  that  two  of  the  sons,  one  of  whom  was 
an  attorney  who  drew  the  will,  were  in  the  city  and,  though  near 
at  hand,  were  not  called  in,  but  on  Prions  occasions,  shortly  before 
and  after  the  deed  was  drawn,  were  prevented  from  seeing  their 
mother  in  her  last  sicknesa  Held,  sufficient  to  support  findings 
that  the  deed  was  procured  by  fraud  and  undue  influenoa 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Affirmed, 

For  the  appellant  there  was  a  brief  by  Edwin  S,  Mack^ 
attorney,  and  William  B,  Blum,  and  William  B.  CloyeSj  of 
counsel,  and  oral  argument  by  Mr.  Ma/ik  and  Mr.  Cloyes. 

For  the  plaintiffs  there  was  a  brief  by  Toohey  <&  Oilmcre^ 
attorneys,  and  K,  Sltawvariy  of  counsel,  and  oral  argument 
by  John  Toohey. 
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Cassodat,  0.  J.  It  appears  from  the  record  that  Mary 
Shawvan,  a  widow,  seventy-seven  years  of  age,  died  intestate 
at  her  home  in  Milwaukee,  February  7, 1900,  leaving,  her 
surviving,  six  children,  three  of  whom  are  plaintiffs  in  this 
action,  and  two  of  whom  are  defendants  in  this  action,  and 
the  other,  Kerillo,  was  a  witness  on  the  trial. 

This  action  was  commenced  February  12, 1900,  for  the 
purpose  of  setting  aside  and  having  declared  void  a  deed, 
executed  by  the  deceased  January  29,  1900,  of  the  house 
and  lot  where  she  resided  to  the  defendant  Douglas  Shorn- 
vwriy  and  recorded  on  the  same  day,  on  the  ground  that  the 
same  was  procured  by  the  defendants  by  fraud  and  undue 
influence,  and  without  any  consideration.  The  defendants, 
Dimglas  and  Oacar^  each  separately  answered  by  way  of 
admissions,  denials,  and  counter  allegations.  The  cause  be- 
ing tried,  the  court,  at  the  close  thereof,  found  as  matters  of 
fact,  in  effect:  (1)  That  the  mother  died  February  7, 1900, 
at  the  age  stated,  leaving,  her  surviving,  the  six  children 
named,  as  her  sole  heirs  at  law;  (2)  that  February  12, 1900, 
the  son  Kerillo,  for  value  received,  assigned,  transferred, 
and  set  over  all  his  right,  title,  and  interest  in  and  to  all  of 
the  real  estate  owned  by  his  mother  to  his  brother  Sobieski 
by  proper  conveyance;  (3)  that  in  1884  the  mother  pur- 
chased the  real  estate  in  Question  for  |1,800 ;  that  the  prop- 
erty at  the  time  of  her  death  was  of  the  value  of  $2,500, 
and  was  all  the  property  she  possessed,  except  a  small  amount 
of  personal  property;  (4)  that  in  the  fall  of  1899  the  de- 
ceased was  taken  sick,  and  gradually  grew  worse  up  to  the 
time  of  her  death;  (5)  that  January  29, 1900,  the  defendants, 
Douglas  and  Osca/r^  while  present  together  at  the  home  of 
the  deceased,  conspired  together  to  procure  a  deed  of  the 
real  estate  from  the  deceased  to  the  defendant  Dougla^^  with 
the  understanding  between  them  that  Oscar  was  to  receive 
$500  from  Douglas^  and  by  means  of  fraud  and  undue  in- 
fluence, and  in  pursuance  of  such  conspiracy,  the  defendants 
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on  that  day  caused  a  deed  of  the  real  estate  to  be  signed, 
wherein  Douglm  was  the  grantee  and  the  deceased  was  the 
grantor;  that  at  the  time  of  signing  the  deed  by  the  mother 
she  was  physically  weak  from  long-continued  sickness,  which 
somewhat  weakened  her  will  power,  and  her  situation  and 
condition  at  the  time  were  such  as  to  render  her  unable  to 
resist  the  importunities  and  influences  brought  to  bear  upon 
her  by  the  defendants,  and  that  the  deed  was  not  the  free 
and  voluntary  act  of  the  deceased,  but  was  procured  from 
her  by  fraud  and  undue  influence  practiced  upon  her  by 
the  defendants;  that  the  procuring  of  the  deed  was  so  ac- 
complished by  the  defendants  without  the  knowledge  of 
the  other  heirs,  and  was  kept  a  secret  from  them  by  Dcmglas 
and  Oscar ^  and  that  all  of  them,  with  the  possible  exception 
of  the  plaintiff  Mrs,  Metz  were  on  friendly  terms  with  the 
deceased;  that  Kerillo  and  Sohieski — two  of  such  heirs — 
were  in  the  city,  and  near  at  hand,  at  the  time  the  deed 
was  procured,  and  could  have  been  easily  called  in ;  that 
the  deceased^  just  prior  to  the  signing  of  the  deed,  asked  for 
Kerillo,  but  the  inquiry  was  ignored  by  Douglas;  (6)  that 
at  the  time  the  deceased  signed  the  deed  she  was  not  in- 
debted to,  or  under  any  obligation  whatever  to,  Douglcu^ 
the  grantee  therein  named ;  that  the  allegations  in  the  an- 
swer of  Douglas  that  he  had  advanced  large  sums  of  money 
to  assist  the  deceased  to  purchase  the  real  estate  were  un- 
true ;  that,  if  he  had  advanced  money,  it  was  a  very  small 
amount,  and  was  by  the  deceased  repaid  to  him  many  years 
ago;  that  the  $500  mentioned  in  the  deed  as  consideration 
was  not  paid  to  the  deceased,  and  that  at  the  time  of  ob- 
taining the  deed  the  defendants  well  knew  that  the  de- 
ceased could  live  but  a  few  days  or  weeks  at  the  furthest; 
(7)  that  the  defendants  caused  the  deed  so  obtained  to  be 
recorded  in  the  office  of  the  register  of  deeds  January  29, 
1900;  (8)  that  in  the  summer  of  1S99  the  deceased  made 
her  will  distributing  her  property  among  all  her  children 
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except  Mt%,  Metz;  that  her  direction  as  to  bow  she  desired 
her  will  drawn  was  written  by  herself,  and  clearly  shows 
how  she  desired  to  dispose  of  her  property;  that  Douglas 
caused  saoh  will  to  be  destroyed  a  few  hours  before  the 
deed  was  drawn,  January  29, 1900 ;  that  notice  of  the  pend- 
ency of  this  action  was  filed ;  that  all  the  other  material 
allegations  of  the  complaint  were  fully  proven  and  true. 

And  as  conclusions  of  law  the  court  found,  in  effect,  that 
the  plaintiffs  were  entitled  to  a  judgment  against  the  de- 
fendants vacating  and  setting  aside  the  deed  from  the  mother, 
Mary  Shawvan,  to  the  defendant  Douglas  Sha/wvcm^  dated 
January  29, 1900,  and  recorded  on  that  day,  and  ordered 
judgment  to  be  entered  accordingly,  together  with  the  costs 
and  disbursements  of  this  action,  to  be  taxed  against  tbe 
defendants.  From  the  judgment  entered  thereon  accord- 
ingly the  defendant  Douglas  Shawvcm  brings  this  appeal. 

Are  the  findings  sustained  by  the  evidence  ?  It  appears 
that  the  deceased  had  been  a  widow  for  more  than  twenty- 
seven  years.  She  had  raised  a  family  consisting  of  the  six 
children  mentioned.  All  of  them,  except  Douglas^  had  fam- 
ilies of  their  own.  Kerillo  had  practiced  law  in  Milwaukee 
for  twenty-one  years.  Rinard  had  been  a  lawyer  for  twenty- 
two  years,  and  was  located  at  Dennison,  Iowa.  Sohieski  had 
resided  in  Janesville  for  eleven  years,  and  was  a  traveling 
man.  Oscar  had  resided  in  Belvidere,  Illinois,  for  twenty 
years.'  Mrs.  Metz  had  for  some  time  resided  in  Chicago. 
Douglas  was  unmarried.  For  some  time  prior  to  May,  1884, 
he  had  been  in  the  employ  of  the  Chicago,  St.  Paul,  Minne- 
apolis &  Omaha  Bailway  Company  as  a  switchman  and 
brakeman,  and  stationed  at  St.  Paul.  May  14, 1884,  he  came 
from  Elroy  to  Milwaukee,  and  a  month  afterwards  went  to 
Chicago,  and  entered  the  employment  of  the  Chicago  tfe 
Northwestern  Eailway  Company,  and  continued  in  such 
employment  until  April,  1887;  and  since  that  time  had  been 
in  the  employment  of  the  D.  M.  Ferry  Company  as  travel- 
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ing  agent.  December  5,  1888,  he  bought  a  farm  of  his 
brother  OscaVy  for  which  he  was  to  pay  $1,600.  Between 
1888  and  1893  he  boaght  two  tracts  of  land,  the  bank  carry- 
ing him  on  a  good  deal  of  his  paper.  In  the  meantime  the 
deceased  —  the  mother  of  those  children  —  had  secured  a 
homestead  at  the  price  and  for  the  value  found  by  the  court 
It  was  all  the  property  she  possessed,  except  a  small  amount 
of  personal  property.  Some  time  prior  to  August  12,  1899, 
she  conceived  the  purpose  of  making  her  will,  and  so  wrote 
to  her  son  Kerillo,  requesting  him  to  draw  her  will,  and  to 
bring  it  over  at  his  leisure,  and  stating  therein  just  how  she 
wanted  to  dispose  of  her  property,  and  to  the  effect  that  she 
had  '^  thought  of  it  long,  and  considered  it  in  all  its  bear- 
ings," and  then,  after  stating  that  she  wanted  to  give  certain 
articles  of  personal  property  named  to  Sohieskij  Rinardy  and 
Douglas^  respectively,  she  said:  "All  the  rest  of  my  prop- 
erty I  want  sold  and  divided  as  follows:  It  shall  be  divided 
into  six  parts:  one  part  to  Sohieshiy  one  part  to  you,  £erly, 
one  part  to  Binard,  one  part  to  Douglas.  Of  the  remaining 
two  parts  I  want  you,  Kerly,  to  have  one  hundred  dollars, 
and  the  balance  of  the  two  parts  I  want  to  go  Oacar.  In 
case  either  of  the  above-named  should  die  before  a  final  set- 
tlement of  this  instrument  is  completed,  the  part  which 
would  have  been  theirs  I  wish  divided  equally  with  those 
that  are  living.  Mary  Shawvan."  August  12,  1899,  she 
wrote  to  Rmard  to  the  effect  that  she  had  so  far  experienced 
a  very  unpleasant  summer;  that  she  had  not  raised  a  hoe  in 
the  garden  since  she  planted  in  the  spring;  that  she  had  got 
Kerillo  to  write  up  the  way  she  wanted  her  little  effects  dis- 
posed of  in  case  she  left  any  behind  her;  that  it  was,  as  she 
thought,  all  right;  that  it  suited  her  anyhow;  that  she 
thought  "every  one  ought  to  do  so  when  they  are  able;" 
that  it  would  "  neither  shorten  nor  prolong  life."  It  is  con- 
ceded that  she  made  her  will  as  stated  in  her  letter  to  Kerillo, 
thus  distributing  her  property  to  her  children  in  snbstan- 
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tially  equal  parts,  except  that  she  left  out  her  daughter,  and 
gave  Oscar  nearly  double  any  of  the  others.  In  October, 
1899,  she  was  taken  sick.  She  was  then  living  alone  at  her 
home  in  Milwaukee.  She  wrote  to  her  son  Bina/rdva  Iowa, 
and  he  came;  and  in  the  last  of  October  he  took  her  to  the 
home  of  his  brother  Sohieahi,  in  Janesville,  where  she  re- 
mained until  January  25, 1900.  During  that  time  she  grad- 
ually grew  worse.  December  20,  1899,  she  again  wrote  to 
Rinard^  to  the  effect  that  she  experienced  no  particular  gain ; 
that  the  family  had  been  very  kind,  and  done  all  they  could 
for  her,  but  that  eight  weeks  were  long  enough ;  that  So- 
hiesM^  who  was  a  traveling  man,  had  been  home  only  two 
days,  but  would  be  there  for  Christmas;  that  i?(?t^^  would 
finish  work  in  the  South,  and  would  be  there  about  January 
12, 1900,  and  then  she  would  go  home  with  him.  Douglas 
did  not  get  to  Janesville  until  January  17,  1900,  and  he 
claims  that  his  mother  proposed  to  deed  to  him  the  house 
and  lot  if  he  would  promise  to  quit  work,  and  remain  with 
her,  and  take  care  of  her.  Sobveaki  was  then  absent  from 
home,  traveling.  The  next  day  after  Douglas  so  reached 
Janesville,  he  wrote  his  brother  Kerillo  a  letter  as  follows: 

"  Janesville,  Wisconsin,  1-18, 1900. 
"JC  Shawvan^  Dbab  Bbo.  : 

"Mother  is  very  low.  The  doctor  tells  me  she  may  pass 
off  at  anv  time.  iSut,  to  save  her,  she  should  be  moved.  This 
noise  will  kill  her.  Now  be  here  (Sunday)  sure.  I  will  not 
work  any  more  this  year  if  I  can  get  her  home.  The  doctor 
says  she  can  be  moved  all  O.  K.  with  no  more  danger  of  los- 
ing her  life  than  one  heavy  noise.  Now,  in  the  name  of 
humanity,  come,  and  help  me  get  her  home,  and  I  will  stay 
there  and  care  for  her.  Your  Bro.  Douglas. 

^^Let  one  hnow  Ivyrote?'^ 

On  the  same  day  he  wrote  his  brother  Riixa/rd  this  letter: 

"  Janesville,  Wis.,  Jan.  18th,  1900. 
^'  Mr,  R.  Shawvan,  Denniaon,  Iowa. 

"Dear  Brother:  I  got  here  yesterday  after  the  doctor 
had  left.    Today  he  came  at  noon,  and  has  just  left.    The 
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conditions  are  this:  Mother  has  dropsy.  It  started  in  her 
feet,  and  has  gone  upwards,  antil  now  it  is  abont  the  hips, 
and  may  cause  death  at  any  time.  It  is  your  duty  to  come 
here  now.  Come  preparea  to  stay  for  four  or  five  days. 
There  are  many  things  I  cannot  write.  This  is  or  should  be 
enough.    Come  and  come  at  once. 

"  Tour  Bro.  D.  Shawvan." 

Four  days  afterwards  the  deceased  wrote  to  Rinard  as 

follows: 

"  Have  been  and  am  still  very  sick.  Got  a  good  Dr.,  who 
says  in  a  few  day  I  can  be  removed  to  Milwaukee,  which  I 
am  terribly  anxious  to  do.  Now,  I'll  wire  you  when  he  says 
I  can  go.  Will  you  come  and  help  remove  me?  Dud  is 
here  taking  care  of  me,  and  must  go  to  Milwaukee  before 
long,  and,  in  order  to  have  proper  care,  I  will  go  with  him; 
but  it  will  not  be  until  I  get  Dr.'s  consent.  I  am  not  intend- 
ing to  talk  this  to  Beckys  family.  Please  write  if  you  will 
be  at  liberty  to  help.  Dr.  says  he  hopes  in  three  or  four 
days  I  will  be  able  to  go." 

Three  days  after  that,  being  Thursday,  January  25, 1900, 
she  was  taken  to  her  home  in  Milwaukee  by  Douglas, 

Oscar  testified  to  the  effect:  That  Saturday,  January  27, 
1900,  he  came  from  Belvidere  to  his  mother's  house.  That 
the  next  day  (Sunday)  Doivglas  introduced  the  subject  of 
getting  the  deed  from  his  mother.  That  a  good  deal  trans- 
pired between  himself  and  Douglas  in  respect  to  the  matter. 
That  he  {Oscar)  was  to  help  Douglas  get  the  deed,  for  which 
he  was  to  receive  $500.  That  the  first  step  was  to  get  the 
will  which  Kerillo  had  drawn  the  August  before.  That 
Douglas  wanted  to  get  the  will  to  destroy  it.  That  for  that 
purpose  he  {Oscar)  wont  to  Kerillo's  house  that  evening 
about  eight  o'clock  to  get  the  will.  That  Kerillo  promised 
to  come  over  to  his  mother's  house  that  evening,  and  did, 
but  did  not  bring  the  will.  That  the  next  morning  (Mon- 
day) Douglas^  in  order  to  get  the  will,  talked  to  his  mother 
in  regard  to  it,  and  said  to  her  in  Oscar^s  presence:  "I  am 
going  to  quit  the  ranch.  I  can't  stay  any  longer.  I  am 
throwing  away  my  time.    The  rest  will  come  here  and  get 
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this  property,  divide  it  up,  and  I  won't  have  anything  in  it. 
I  am  not  going  to  stay."  That  Douglas  then  got  ready  to  go, 
and  his  mother  asked  him  {Oscar)  what  to  do;  and  he  told 
her  to  "  give  him  the  deed,  that  is  the  only  way  you  can 
do."  That  the  agreement  between  him  and  jDouglas  was 
that  DougloB  was  to  pay  him  $500,  and  that  he  had  already 
received  from  him  |210. 

Kerillo  testified  to  the  effect  that  when  Oscar  came  to  his 
house  for  the  will  on  Sunday  evening  his  older  brother,  So- 
hiesk%  was  there;  that  Oscar  said  that  his  mother  wanted 
him  to  bring  the  will  over;  that  he  got  there  about  half 
past  nine;  that  Douglas  asked  him  if  he  had  the  will,  and 
he  said  **No;"  that  Douglas  swore  at  him  because  he  did 
not  bring  it ;  that  he  requested  the  privilege  of  speaking  to 
his  mother  privately,  but  Douglas  refused  to  leave  the  room, 
and  became  boisterous  and  more  or  less  profane  about  it; 
that  he  asked  his  mother  if  she  wanted  to  change  her  will, 
as  he  had  brought  paper  with  him;  that  she  then  expressed 
a  desire  to  see  her  will,  and  he  then  promised  to  bring  it  to 
her  the  next  morning,  and  did  about  ten  o'clock ;  that,  as 
he  went  in,  Douglas  asked  him  if  he  had  the  will,  and  when 
he  told  him  that  he  had  he  said  he  wanted  it;  that  he  told 
him  he  could  not  have  it,  as  it  was  his  mother's  will,  and 
thereupon  gave  it  to  his  mother,  and  requested  2>(?t^^^  and 
Osca/r  to  leave  the  room,  and  allow  him  to  speak  to  his 
mother  privately,  which  Douglas  declined  to  do,  with  pro- 
fanity^ that  he  then  asked  his  mother  if  he  should  let  Doug- 
las take  the  will,  and  she  said  ^' Yes;"  that  Douglas  then 
took  the  will,  and  read  it  partly  through,  and  then  said  it 
should  be  destroyed;  that  he  then  told  him  he  must  not  de- 
stroy his  mother's  will,  and  handed  it  back,  and  he  placed 
it  in  his  mother's  lap,  and  she  tore  it  partly  through,  and 
told  them  to  burn  it,  and  Osca/r  took  it  out  of  the  room. 
Kudzinski,  a  notary  public,  testified  to  the  effect:  That 
Osca/r  came  for  him  to  draw  the  deed  from  his  mother  to 
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Douglas.  That  when  he  came  in  Douglds  said  to  his  mother: 
"  This  is  Mr.  Eudzinski.  He  is  to  draw  the  deed/'  She  said^ 
"  Where  is  Kerly  ?  "  Douglas  said,  "  We  don't  need  Kerly. 
We  brought  Mr.  Eudzinski  because  you  know  him,  and  you 
claim  more  confidence  in  him  than  any  stranger."  She  said, 
"  I  thought  Kerly  was  coming."  He  said,  "  We  don't  need 
Kerly."  That  he  then  drew  the  deed,  and  it  was  executed 
by  the  deceased.  That  when  they  got  through  he  heard 
footsteps  coming  on  the  side  of  the  house,  and  Douglas  said: 
"  Hurry  up.  Get  out  of  the  room.  We  will  have  trouble 
with  Kerly ; "  and  they  went  out. 

Sobieski  testified  to  the  effect  that  he  called  at  his  moth- 
er's house  a  little  before  noon  on  that  same  Monday,  Janu- 
ary 29, 1900 ;  that  Douglas  and  Oscar  were  there,  and  the 
doctor  was  fixing  his  mother's  limb ;  that  he  started  to  go 
in  to  see  it;  that  Dotiglas  shut  the  door,  and  said,  "You 
keep  out ; "  that  he  protested,  and  that  Douglas  became  very 
abusive  and  profane,  and  his  mother  said  twice,  "Don't^ 
boys,"  and  so  he  bid  his  mother  good-by,  and  left.  Mrs.  Metz 
testified  to  the  effect  that  she  went  to  her  mother's  house 
February  2,  1900,  and  found  Douglas  ^vA  Oscar  there;  that 
Douglas  refused  to  allow  her  to  go  in  to  see  her  mother,  and 
said  that  her  mother  did  not  wish  to  see  her;  that  she  told 
him  she  had  come  to  take  care  of  her  mother,  but  he  said 
they  did  not  need  any  assistance;  that  she  finally  was  allowed 
to  see  her,  and  talk  with  her,  but  was  not  allowed  to  care 
for  her,  except  that,  after  her  mother  requested  it,  she  was 
allowed  to  bathe  her  mother's  hands  and  face.  February  2, 
1900,  and  four  days  after  the  execution  of  the  deed,  Douglas 
sent  this  telegram  to  Rinard:  "  Mother  dying.  If  you  want 
to  see  her  alive,  come."    Five  days  afterwards  she  died. 

The  transaction  of  destroying  the  will  and  obtaining  the 
deed  was  not  only  bold,  but  disgraceful.  The  will  was 
made  with  thought  and  deliberation,  and  expressed  the 
mother's  desire  in  respect  to  the  distribution  of  her  property 
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among  her  children.  There  is  no  evidence  of  any  change 
of  her  feelings  or  judgment  in  respect  to  any  of  her  children 
after  the  making  of  her  will.  Nine  days  before  her  death 
her  helpless  and  impaired  condition  was  such  that  she  could 
no  longer  withstand  the  threats  and  artifice  of  Douglas  and 
the  persuasion  of  Osca/r^  who  had  his  price;  and,  with  the 
other  children  barred  from  her  presence,  she  was  compelled 
to  yield  to  the  dominating  influence  of  her  two  sons.  Such 
a  transaction  cannot  have  the  sanction  of  law.  Will  of 
Slinger,  72  Wis.  35;  Disch  v.  Timm,  101  Wis.  191, 192,  and 
cases  there  cited.  The  evidence  seems  to  be  sufScient  to 
support  the  findings  that  the  deed  was  procured  by  fraud 
and  undue  influence. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Master  and  servant:  Negligence:   Personal  tn^riea:  FeUotoservants: 

Assumption  of  risk. 

Plaintiff's  intestate  was  employed  in  defendant's  dock  yard,  and,  while 
assisting  in  unloading  a  spar  from  a  scow,  was  injured  by  one  of 
the  skids,  over  which  the  spar  was  being  hauled,  flying  up  and 
striking  him.  The  accident  was  caused  by  the  improper  construc- 
tion of  the  skid.  The  skids  were  constructed  of  timbers  placed  on 
blocks  by  the  gang  of  workmen  with  whom  the  intestate  was  work* 
ing.  Neither  the  timbers  nor  the  blocks  were  defective.  Held, 
that,  if  the  skid  which  flew  up  was  improperly  placed  or  blocked, 
the  fault  was  that  of  a  co-employee,  the  risk  of  which  was  assumed 
by  the  deceased. 

Appeal  from  a  judgment  of  the  superior  court  of  Mil* 
vraukee  county:  Oeeen  T.  Williams,  Judge.    Affirmed. 
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This  is  an  action  by  the  administrator  of  the  estate  of 
August  Beyersdorff,  deceased,  on  account  of  the  death  of  said 
Beyersdorff,  resulting,  as  alleged,  from  the  negligence  of  the 
defendant.  From  a  judgment  of  nonsuit  the  plaintiff  ap- 
peals. 

The  facts  appearing  in  the  evidence  were  substantially  as 
follows:  The  defendant  is  a  corporation  owning  and  oper- 
ating a  shipyard  in  Milwaukee  upon  the  south  bank  of  the 
Menomonee  river,  which  at  this  point  runs  east  and  west 
The  deceased  was  a  laborer  in  its  employ  in  the  work  of  the 
yard.  On  the  1st  day  of  June,  1898,  two  long  spars  were 
to  be  unloaded  from  a  scow  in  the  river  onto  the  dock  of 
the  yard  for  the  purpose  of  making  masts.  Ernest  Iwer, 
who  was  foreman  of  the  yard,  directed  a  gang  of  laborers 
to  which  the  deceased  belonged  to  take  the  spars  from  the 
scow,  and  put  them  upon  skids  upon  the  dock.  Such  work 
had  frequently  been  done  before.  A  part  of  the  gang,  in 
accordance  with  previous  custom,  placed  two  timbers,  four- 
teen to  sixteen  feet  long,  for  skids,  near  the  edge  of  the 
dock,  and  at  right  angles  with  the  river,  and  supported  the 
same  by  blocks  placed  under  them.  Neither  the  timbers 
which  were  used  for  skids  nor  the  blocks  were  in  any  way 
defective.  After  the  skids  were  first  placed  in  position,  the 
west  one  was  taken  up  by  one  or  two  of  the  gang  to  use  as 
a  pry,  and  replaced ;  but,  when  replaced,  the  south  end  of 
the  skid  projected  over  the  blocks  on  which  it  rested  about 
a  foot.  One  spar  was  rolled  off  from  the  scow  onto  the 
skids  in  safety,  and  hauled  by  horses  back  to  the  middle  of 
the  skids  by  means  of  a  chain  around  it.  The  deceased, 
with  others,  was  then  directed  by  Iwer  to  pull  the  scow 
along  so  as  to  unload  the  second  spartipon  the  skids.  While 
engaged  in  this  work,  he  stepped  over  the  north  end  of  the 
west  skid,  and  at  the  same  time  the  man  in  charge  of  the 
horses  started  them  up,  and  pulled  the  first  spar  to  the  south 
end  of  the  skids,  and  the  west  skid,  being  unsupported  at 


Wis.]  JANUARY  TEEM,  1901.  601 

Llermann  ys.  Milwaukee  Dry  Dock  Co. 

the  extreme  end,  went  down  at  that  end,  and  the  north  end 
flew  np,  and  struck  the  deceased,  inflicting  injuries  from 
which  he  died.  There  was  some  testimony  tending  to  show 
that  the  foreman,  Iwer,  directed  the  teamster  to  pull  the 
spar  along  at  this  time,  but  this  was  denied. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
McEVroy  <6  Eachweilery  and  for  the  respondent  on  that  of 
George  C.  Marlcha/my  John  F.  Harjper^  and  TaUmadge  Harrir 
ilton. 

"WmsLow,  J.  The  plaintiff's  claim  is  that  the  defendant 
is  liable  because  it  failed  to  furnish  the  deceased  with  a 
safe  place  in  which  to  work.  It  is  plain,  however,  that  this 
principle  does  not  apply  to  the  case.  The  evidence  shows 
without  dispute  that  this  was  a  case  where  it  was  the  duty 
of  the  deceased  and  his  fellow  laborers  to  prepare  the  place 
in  which  and  the  appliances  with  which  they  were  to  work. 
The  master  furnished  suitable  and  safe  materials  for  the 
purpose.  The  preparation  of  the  skidway  and  the  block- 
ing thereof  was  a  mere  detail  of  the  work  of  the  gang  to 
which  the  deceased  belonged.  If  the  skid  which  flew  up 
was  improperly  placed  or  blocked  by  one  of  the  other 
laborers  in  the  gang,  or  if  the  first  spar  was  prematurely 
moved,  the  fault  was  that  of  a  co-employee,  the  risk  of 
which  was  assumed  by  the  deceased.  Stutz  v.  Armour ^  84 
Wis.  623;  Van  den  Eev/vd  v.  Nat,  F.  Co.  84  Wis.  636;  Pef- 
fer  v,  OuOer,  83  Wis.  281 ;  Midhe  v.  C.  <&  N.  W.  JS.  Co.  103 
Wis.  1.  This  is  decisive  of  the  case,  and  renders  unneces- 
sary the  consideration  of  any  other  questions. 

By  the  Court. — Judgment  af9rmed. 
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Smith,  Thorndikb  &  Bbown  Company,  Appellant,  vs.  Mu- 
tual FiKB  Insurance  Company  and  others,  GarnisheeSy 
Bespondents. 

May  3-^  May  gl,  190 L 

Oamiahment:  Service  of  summons:  Failure  to  serve  on  principal  defend" 
ant:  Defective  return:  Amendment:  Payment  to  principal  defend^ 
ant  by  garnishee:  Appeal:  Immaterial  error. 

1.  Where  there  is  a  conflict  of  fact  to  be  decided  in  order  to  allow  the 
sheriff  to  amend  his  return  to  accord  with  what  he  declares  to  be 
the  fact,  there  is  no  forum  except  the  trial  court  capable  of  decid- 
ing it 

2b  Under  sea  3756,  Stats.  1898,  if  a  garnishee  summons  was  not  served 
upon  the  principal  defendant  and  the  sheriff's  return  of  service 
fails  to  show  that  after  due  diligence  such  service  could  not  be 
made  within  Wisconsin,  the  service  becomes  void  and  of  no  effect 
from  the  beginning. 

8.  The  service,  or  inability  after  due  diligence  to  serve,  upon  the  prin- 
cipal defendant,  is  not  made  jurisdictional,  but  a  condition  subse- 
quent is  provided  whereby  jurisdiction  once  acquired  shall  be  lost, 
unless  there  be  such  service  in  fact  within  ten  days,  or  in  lieu 
thereof  a  showing  in  the  sheriff's  return  or  other  proof  of  service 
that  such  service  cannot  be  madOi 

4  Where  prior  to  a  motion  to  amend  the  sheriff's  return  in  such  a  case 
the  garnishees  paid  over  the  moneys  to  the  principal  defendant^ 
the  service  cannot  be  revived  and  validated  so  as  to  charge  the 
garnishee  again  for  the  money.  Mabshali^  J.,  concurs  solely  be- 
cause it  appeared  that  in  the  interim  between  the  service  on  the  gar- 
nishees and  the  motion  for  leave  to  amend  the  sheriff's  return,  the 
garnishees  had,  by  payment,  ceased  to  be  the  debtors  of  the  prin- 
cipal defendanta 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county:  Oeren  T.  Williams,  Judge.    Affirmed, 

On  May  25, 1897,  garnishee  summons  was  served  upon 
the  agents  of  the  garnishee  insurance  companies,  at  Mil- 
waukee. On  November  1st  it  was  filed  with  the  clerk  of 
the  court,  bearing  the  return  of  a  deputy  sheriff  certifying 
such  service,  but  making  no  mention  either  of  service  or  of 
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any  attempt  to  serve  upon  the  principal  defendants.  Such 
summons  was  accompanied  by  an  afiSidavit  of  Charles  E. 
Wilde  that  he  had  served  it  on  one  of  the  principal  defend- 
ants at  Milwaukee  on  the  6th  day  of  August,  1897.  The 
garnishee  action  having  been  tried,  and  resulted  in  a  judg- 
ment against  the  garnishees,  and  they  having  appealed,  the 
plaintiff  discovered  that  the  proof  of  service  npon  the  gar- 
nishee summons  did  not  comply  with  sec.  2756,  Stats. 
1898,  and  presented  affidavit  of  the  deputy  sheriff,  asserting 
that  he  did  in  fact  make  diligent  search,  and  was  unable  to 
find  the  principal  defendants  in  order  to  serve  upop  them 
the  garnishee  summons,  and  desired  to  amend  his  return  by 
adding  that  fact  thereto;  whereupon,  on  November  7, 1900, 
plaintiff  moved  the  court  to  permit  such  amendment  of  the 
return.  Such  motion  was  met  by  a  further  affidavit  of  the 
deputy  sheriff,  made  on  the  13th  day  of  December,  1897,  to 
the  effect  that  he  made  no  effort  to  find  or  serve  upon  the 
principal  defendants,  but  merely  knew  or  was  advised  that 
neither  of  them  was  resident  in  Wisconsin.  Meanwhile  the 
garnishees  had  paid  over  all  moneys  in  their  hands.  The 
motion  was  denied  by  order  dated  December  1, 1900,  from 
which  this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  WmMerj  Flanders^ 
Smithy  Bottum  <&  VUas^  and  oral  argument  by  Chas.  E.  Wilde. 

For  the  respondents  Mutual  Fire  Ins.  Co.  and  Mcmchester 
Fire  Assurance  Co.  there  was  a  brief  by  Van  Dyke  cfe  Van 
Dyke  <b  Carter^  and  oral  argument  by  W.  D.  Van  Dyke. 

For  the  respondent  Liverpool  c6  London  <&  Globe  Ins.  Co. 
there  was  a  brief  by  Moe  &  Hansen^  and  oral  argument  by 
OUo  R.  Hansen. 

Dodge,  J.  The  reason  given  by  the  judge  of  the  superior 
court  for  denying  this  motion  was  that  he  had  no  jurisdiction 
to  decide  the  conflict  of  evidence  apparently  arising  from 
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the  contradictory  statements  in  the  deputy  sheriff's  two  dif- 
ferent affidavits.  This,  of  course,  is  no  gpound  for  the  action 
taken.  'If  any  conflict  of  fact  needed  to  be  decided  in  order 
to  allow  the  sheriff  to  amend  his  return  to  accord  with  what 
he  declared  to  be  the  fact,  there  was  no  other  forum  except 
the  superior  court  capable  of  deciding  it. 

But  the  grounds  of  the  action  taken  are  immaterial,  in 
view  of  the  conclusion  at  which  we  have  arrived.  The  stat- 
ute (Stats.  1898,  sec.  2756)  with  reference  to  garnishment  in 
the  circuit  court  provides: 

*'  The  garnishee  summons  and  annexed  affidavit  shall  be 
served  on  each  of  the  several  garnishees  named  in  the  man- 
ner provided  in  sections  2636  and  2637  for  service  of  a 
summons  in  an  action;  and,  except  where  service  of  the 
summons  in  the  action  is  made  without  the  state  or  by 
publication,  also  on  the  defendant  to  the  action,  in  like  man- 
ner, either  before,  or  within  ten  days  after,  service  on  a  gar- 
nishee. When  the  defendant  shscll  have  appeared  in  the 
action  by  an  attorney  such  service  may  be  made  upon  such 
attorney  or  upon  the  defendant.  Unless  the  garnishee  sum- 
mons be  so  served  on  the  defendant  or  his  attorney  or  the 
proof  of  service  on  the  garnishee  show  that,  after  due  dili- 
gence, such  service  cannot  be  made  within  the  state,  the 
service  on  the  garnishee  shall  become  void  and  of  no  effect 
from  the  beginning." 

The  garnishee  summons  in  this  case  was  not  served  upon 
either  the  principal  defendant  or  his  attorney  within  ten 
days  after  the  service  upon  the  garnishees,  nor  did  the 
proof  of  service  upon  the  garnishees  which  was  filed  in  the 
circuit  court  on  November  1,  1897,  show  that  after  due  dili- 
gence such  service  could  not  be  made  within  the  state. 
Prior  to  the  motion  to  amend  the  return,  the  garnishees 
paid  over  the  moneys  owing  to  the  principal  defendants. 
Upon  this  state  of  facts  there  seems  no  donbt  that  the  last 
clause  of  the  statute  above  quoted  became  effective,  and  the 
service  on  the  garnishee  became  "  void  and  of  no  effect  from 


Wis.]  JANUAKT  TEEM,  1901.  605 


Smith,  Thorndike  ft  Brown  Co.  vs.  Mutual  Fire  Ins.  Co.  and  others. 

the  beginning."  Oidbe  M.  Co,  v.  Boynton,  87  Wis.  619. 
The  plaintiff  seems  to  contend  for  the  rule,  which  has  been 
recognized  time  out  of  mind,  that  jurisdiction  depends  upon 
the  fact  of  service,  and  not  upon  the  proof  of  service,  and 
that  at  any  time  the  proof  of  service  may  be  amended  to 
show  service  in  fact,  if  it  really  was  had,  except  for  inter- 
vening equities.  That  rule  has  no  application  to  the  ques- 
tion before  us.  The  service,  or  inability  after  diligence  to 
serve,  upon  the  principal  defendant,  is  not  made  jurisdic- 
tional, but  a  condition  subsequent  is  provided,  whereby 
jurisdiction  already  acquired  shall  be  lost,  and  that  condi- 
tion subsequent  is,  by  the  exact  words  of  the  statute,  either 
omission  of  service  in  fact  within  ten  days  on  the  principal 
defendant  or  his  attorney,  or,  in  lieu  thereof,  omission  of  a 
showing  in  the  sheriff's  return  or  other  proof  of  service  that 
such  service  cannot  be  made.  Qlohe  M,  Go.  v.  Boynton^ 
sv{pra.  The  latter  condition  is  not  the  fact  of  inability  to 
serve,  but  the  declaration  of  such  fact  in  the  proof  of  serv- 
ice of  the  garnishee  sammons. 

The  process  of  garnishment  is  entirely  statutory.  It  is  a 
harsh  and  extreme  remedy,  out^of  the  course  of  the  common 
law,  and  may  be,  and  properly  is,  burdened  with  conditions 
in  the  discretion  of  the  legislature.  Globe  M.  Co.  v.  Boyn^ 
ton,  awpra;  Morawetz  v.  Sun  Ins.  Office,  96  Wis.  175,  178. 
With  that  branch  of  the  government  rests  the  power  and 
authority  to  impose  any  such  conditions,  and,  whether  wise 
or  unwise,  they  should  be  enforced  by  courts.  It  is  not  dif- 
ficult, however,  to  discover  a  purpose  to  be  accomplished  by 
the  provision  in  question  which  would  not  be  satisfied  by  an 
amendment  now.  If  in  fact  the  principal  defendant  be  not 
served  within  ten  days,  and  service  be  not  prevented  by  in- 
ability to  find  him  within  the  state,  then  the  garnishee  is  in 
a  predicament,  upon  the  plaintiff's  theory.  If  he  refuses  to 
pay  to  the  principal  defendant  the  amount  in  his  hands,  he 
may  be  subjected  to  the  costs  and  expense  of  a  suit  in  which 
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he  can  succeed  only  by  showing  that  the  defendant  was  so 
situated  that  service  could  not  have  been  made  upon  him 
with  due  diligence.  If,  on  the  other  hand,  he  pays  over  to 
the  principal  defendant,  he  must  do  so  at  the  peril  of  being 
able  to  prove  that  the  defendant  was  in  a  position  so  that 
service  could  have  been  made  upon  him  with  due  diligence. 
It  is  but  due  recognition  of  the  unfairness  of  subjecting  an 
innocent  stakeholder  to  a  predicament  of  this  sort  that  the 
legislature  has  required  that  if  the  plaintiff  seeks  to  continue 
the  liability  of  the  garnishee,  notwithstanding  failure  to 
serve  the  garnishee  summons  upon  the  principal  defendant, 
he  shall  not  only  cause  due  diligence  to  effect  such  service, 
but  shall  cause  it  to  appear  by  the  very  return  itself  that 
such  due  diligence  has  been  ineffective. 

Hence  we  conclude  that  the  attempted  service  upon  the 
garnishees  in  this  action  had,  long  prior  to  November,  1900, 
become  void  and  of  no  effect  from  the  beginning.  It  can- 
not now  be  revived  and  validated  so  as  to  charge  these  gar- 
nishees with  liability  again  for  the  money  which  they  have 
already  paid  over  to  the  principal  defendants.  The  court's 
refusal  to  amend  affects  no  rights  of  the  appellant  inju- 
riously, and  should  not  be  disturbed. 

By  the  Court, —  Order  appealed  from  is  affirmed. 

Marshall,  J.  I  concur  in  the  decision  in  this  case  solely 
because,  in  the  interim  between  the  service  on  the  gar- 
nishees and  the  motion  for  leave  to  amend  the  officer's  re- 
turn, such  garnishees  ceased  to  be  debtors  of  defendants  in 
the  main  action.  It  is  elementary  that  an  officer  should  be 
allowed  to  correct  a  mistake  in  his  return  as  of  course,  and 
even  without  notice,  when  it  will  not  do  injustice  to  liti- 
gants or  third  parties,  but  not  otherwise.  The  idea  ad- 
vanced by  my  brethren,  that  the  return  of  service  on  a 
garnishee  summons  is  an  exception  to  that  rule,  in  my  judg- 
ment, would  have  been  abandoned  before  it  found  place  in 
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a  legal  opinion  as  a  basis  for  a  judgment  had  all  the  statutes 
governing  the  subject  been  taken  into  consideration.  It 
has  been  uniformly  held,  independent  of  any  enabling  stat- 
ute, that,  subject  to  the  limitation  previously  mentioned, 
such  right  of  amendment  exists,  and  that  it  applies  to  the 
return  of  service  in  garnishee  actions  the  same  as  to  any 
other,  in  the  absence  of  a  statute  clearly  taking  away  the 
right ;  that  it  is  a  common-law  privilege  so  firmly  establshed 
that  nothing  short  of  some  pretty  plain  statutory  enactment, 
showing  a  legislative  intent  to  abrogate  it,  can  be  con- 
sidered effective  for  that  purpose.  Kood,  Garnishment, 
§  279 ;  Mayer  v.  Chattahoochee  Nat.  Bamk^  46  Ga.  606 ;  Man- 
gold V.  Doolej/j  89  Mo.  Ill ;  Main  v.  Zynch^  64  Md.  658.  In 
the  last  case  cited  it  was  said,  in  substance,  that  the  right 
of  an  officer  to  amend  his  return,  and  of  the  party  interested 
to  have  him  make  such  amendment,  is  in  no  way  dependent 
upon  any  statute,  but  is  a  right  guaranteed  by  the  rules  of 
the  common  law  and  applies  to  a  return  on  a  garnishee 
process  as  well  as  on  any  other;  that  the  right  can  only  be 
displaced  by  circumstances  such  that  irretrievable  damage 
to  ligitants  would  result  from  its  continuance. 

In  view  of  the  foregoing,  sec.  2756,  Stats.  1898^  should 
not  be  held  by  judicial  construction  to  take  away  the  right 
of  amendment  as  regards  the  officer's  return  if  that  can  be 
reasonably  avoided.  Bather,  the  statute  should  be  construed 
in  harmony  with  the  common-law  right  if  it  can  be,Teason- 
ably.  Elementary  principles  demand  that.  The  language 
of  the  statute  is,  '  The  garnishee  summons  shall  be  served 
on  the  defendant  in  the  main  action  within  ten  days  after 
service  is  made  on  the  garnishee  except  where  the  service 
is  made  without  the  state  or  by  publication:  provided  that, 
if  the  defendant  shall  have  appeared  in  the  action  by  attor- 
ney, service  may  be  made  on  him  or  his  attorney;'  and, 
"  Unless  the  garnishee  summons  be  so  served  on  the  defend- 
ant or  his  attorney  or  the  proof  of  service  on  the  garnishee 
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show  that,  after  due  diligence,  such  service  cannot  be  made 
within  the  state,  the  service  on  the  garnishee  shall  be- 
come void  and  of  no  eflfect  from  the  beginning." 

It  does  not  reqaire  argument  to  demonstrate  that  such  lan- 
guage makes  service  on  the  garnishee  the  jurisdictional  act^ 
and  failure  to  make  proper  return,  showing  service  upon  the 
defendant  in  the  main  action  within  ten  days  after  the 
former  service,  or  that  the  latter  service  cannot  be  made  in 
this  state,  operates  to  terminate  jurisdiction.  Upon  failing 
to  do  that,  the  statute  says,  the  service  upon  the  garnishee 
shaU  became  void.  The  meaning  of  the  statute  is  not  that 
the  return  shall  be  made  in  any  particular  time.  My  breth- 
ren do  not  claim  that,  yet  say  that  the  officer  is  absolutely 
bound  by  his  return  when  once  made,  regardless  of  whether 
a  change  thereof  will  prejudice  litigants  unjustly  or  not 
That  seems  a  strange  doctrine,  out  of  harmony  with  the 
liberal  construction  that  should  be  given  to  remedial  legis- 
lation, and  out  of  harmony  with  the  strict  construction  that 
should  be  applied,  where  construction  is  permissible,  limit- 
ing the  effect  of  an  act  which  interferes  with  common-law 
rights;  it  takes  away  the  common-law  right  to  amend,  and 
does  that  by  judicial  construction.  In  saying  this  we  as- 
sume that,  taking  the  most  favorable  view  that  reason  will 
permit  in  favor  of  the  position  of  my  brethren,  the  statute 
is  open  to  construction.  Full  effect  would  be  given  to  it  by 
holding  that  it  does  not  mean  that  an  officer  is  absolutely 
bound  under  all  circumstances  by  his  return  as  first  made; 
that  it  is  open  to  amendment  in  accordance  with  the  truth 
the  same  as  any  other  return,  and  that,  unless  it  shows, 
either  when  originally  made  or  as  corrected,  the  jurisdic- 
tional facts  mentioned,  the  service  upon  the  garnishee  shall 
"  become  void  and  of  no  effect  from  the  beginning."  The 
service  of  any  summons  becomes  void  and  of  no  effect  from 
the  beginning  if  proper  proof  thereof  be  not  made  or  it  is 
waived,  but  not  necessarily  because  it  is  not  made  correctly 


WiB.]  JANUABY  TERM,  1901.  609 

Smith,  Thomdlke  ft  Brown  Co.  vs.  Mutual  Fire  Ins.  Co.  and  others. 

in  the  first  instance.  The  idea  is  new  that  proof  of  service, 
when  once  made,  is  conclusive ;  that  a  mistake  therein  can- 
not be  corrected.  The  statute  does  not  read  that  vray,  as  I 
understand  it  —  neither  in  its  literal  sense  nor  in  any  other. 
We  have  so  far  considered  the  question  of  whether  an 
ofiSicer's  return  on  a  garnishee  summons  is  open  to  amend- 
ment as  if  it  were  wholly  governed  by  common-law  princi- 
ples and  the  construction  to  be  given  to  sec.  2756,  Stats.  1898, 
without  reference  to  any  other  section  of  the  statutes.  But, 
in  my  judgment,  the  right  of  amendment  is  expressly  given 
by  other  sections  of  the  statutes  which  my  brethren  have 
wholly  failed  to  appreciate.  Sec.  2830  provides  that  the 
court  may,  in  furtherance  of  justice  and  upon  such  terms  as 
may  be  just,  permit  an  amendment  of  "any  process  or  pro- 
ceeding by  correcting  a  mistake  in  any  respect."  That  has 
been  held  to  cover  the  subject  of  amending  officers'  returns, 
and  in  that  respect  a  mere  declaration  of  the  common  law. 
Sec.  2766  provides  that  a  garnishee  proceeding  shall  be 
deemed  an  action  with  the  same  right  of  amendment  as 
exists  in  other  actions.  It  seems  to  me  very  plain  that  sees. 
2756  and  2766  should  be  read  together;  and  when  so  read, 
that  it  is  clear  beyond  reasonable  controversy  that  it  was 
not  intended  by  the  language  of  the  former  to  conclude  an 
officer,  or  party  for  whom  he  acts,  by  his  return  as  first  made, 
so  that  he  cannot  afterwards  change  it  under  any  circum- 
stances in  order  to  remedy  a  mistake  therein  and  make  it 
conform  to  the  truth. 
Vol.  110—89 
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^5 1.RA    182    OouETBBN,  Appellant,  vs.  Eakawha.  Dispatch  and  another, 
59  LRA  939D  Eespondents. 

May  S — May  tl,  1901. 

MaUroada:  Common  earrien:  Contracts:  Destruction  of  goods:  Limita- 
tionon  liability:  "Atoaiting  further  conveyance:**  "  Beady  for  de- 
livery to  the  next  carrier/* 

"L  Under  the  law  of  this  state,  a  valid  contract  may  be  made  limiting 
the  common-law  liability  of  a  common  carrier  in  any  respect  ex- 
cept exemption  from  the  consequence  of  negligence. 

SL  A  bill  of  lading  provided  that  the  consigned  goods  should  be  deliv- 
ered to  successive  carriers;  that  no  carrier  should  be  liable  for  loss  or 
damage  after  they  were  ready  for  delivery  to  the  next  carrier;  and 
that  no  carrier  should  be  liable  in  any  other  respect  than  as  ware- 
housemen while  the  goods  were  awaiting  further  oonveyancei  The 
goods  were  to  be  transported  by  rail  and  steamboat,  and  the  rail- 
road company  transported  them  to  a  seaport  with  proper  diligenoob 
On  arrival  the  goods  were  deposited  in  the  railroad  company's 
warehouse  ready  for  shipment  when  the  boat  of  the  connecting 
carrier  should  arrive,  it  having  no  warehouse  or  dock.  While  the 
goods  were  awaiting  shipment,  they  were,  without  negligence  on 
defendant's  part,  destroyed  by  fire.  Held,  that  the  railroad  oom- 
X>any  was  not  liable  under  the  express  stipulations  of  the  bill  of 
lading. 

a  In  such  case  the  goods  were  '*  awaiting  further  conveyance "  and 
"  ready  for  delivery  to  the  next  carrier  "  within  the  meaning  of 
the  bill  of  lading. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  La WEENCB  W.  Halsey,  Circuit  Judge.  Affirmed. 

Action  to  recover  the  value  of  two  shipments  of  peas.  The 
defendant  the  Kanawha  Dispatch  is  a  joint  agency  under 
which  the  other  defendant  and  certain  railroads  make  con- 
tracts for  the  carriage  of  freight  over  their  connecting  lines. 
The  peas  in  question  were  shipped  from  Manitowoc,  Wis- 
consin, on  March  22  and  March  26,  1897,  under  a  contract 
with  the  first-named  defendant,  and  were  to  be  carried  by 
rail  to  Newport  News,  Virginia,  and  thence  by  Chesapeake 
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&  Ohio  Steamship  Company  to  Liverpool,  England,  for 
thirty-five  cents  per  100  pounds.  The  bill  of  lading  re- 
cites that,  in  consideration  of  the  rate  of  freight  named, 
«uch  service  was  to  be  performed  under  the  following,  among 
other  conditioiis: 

"  With  respect  to  the  service  until  delivery  at  the  port  (A), 
first  above  mentioned,  it  is  agreed  that: 

"  1.  No  carrier  or  party  in  possession  of  all  or  any  of  the 
property  herein  described  shall  be  liable  for  any  loss  thereof 
or  damage  thereto  by  cause  beyond  its  control,  or  by  floods, 
or  by  fire.    .    .     . 

"  2.  No  carrier  is  bound  to  carry  said  property  by  any 
particular  train  or  vessel,  or  in  time  for  any  particular 
market,  or  otherwise  than  with  as  reasonable  dispatch  as  its 
general  business  will  permit.     .     .     . 

"  3.  No  carrier  shall  be  liable  for  loss  or  damage  not  oc- 
curring on  its  own  road,  or  its  portion  of  the  through  route, 
nor  after  said  property  is  ready  for  delivery  to  the  next  car- 
rier or  to  consignee." 

"  11.  No  carrier  shall  be  liable  for  delay,  nor  in  any  other 
respect  than  as  warehousemen,  while  the  said  property  awaits 
further  conveyance;  and,  in  case  the  whole  or  any  part  of 
the  property  specified  herein  be  prevented  by  any  cause 
from  gomg  from  said  port  in  the  first  steamer  of  the  ocean 
line  above  stated  leaving  after  the  arrival  of  such  property 
at  said  port,  the  carrier  hereunder  then  in  possession  is  at 
liberty  to  forward  said  property  by  succeeding  steamer  of  said 
line,  or,  if  deemed  necessary,  by  any  other  steamer." 

Both  shipments  arrived  in  Newport  News  on  April  4th,and 
were  placed  in  the  railroad  company's  warehouse  on  pier  No. 
f>j  to  be  in  readiness  for  shipment  on  steamship  Shenandoah, 
due  to  sail  from  that  port  at  a  later  date.  The  steamship 
company  had  no  dock  or  pier,  but  used  pier  No.  6  for  its  pur- 
pose. The  peas  remained  in  the  warehouse  until  April  27th, 
when  the  warehouse  and  dock  were  destroyed  by  fire.  By 
the  regular  course  of  business,  goods  taken  to  be  forwarded 
by  water  were  received  at  this  pier,  and  remained  there  until 
the  ship  came,  when  they  were  taken  by  the  railroad  com- 
pany's employees  to  the  side  of  the  vessel,  and  delivered  to 
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the  stevedores  who  did  the  loading.  A  ship  bad  sailed  the 
day  previous  to  the  arrival  of  the  peas,  but  none  had  ar- 
rived up  to  the  time  of  the  fire,  although  one  did  arrive  on 
the  afternoon  of  the  fire.  The  steamship  company  had 
three  boats,  but  had  no  specified  time  for  sailing.  The  peas 
remained  in  the  custody  of  the  railroad  company  until  they 
were  destroyed.  The  plaintiff  did  not  know  the  peas  had 
not  been  forwarded,  or  of  the  course  of  business  at  the  port. 
The  facts  above  stated  were  shown  on  the  trial  without  dis- 
pute. Both  parties  moved  for  the  direction  of  a  verdict 
Defendant's  motion  was  granted,  and  from  a  judgment  dis- 
missing the  action  the  plaintiff  has  appealed. 

F.  A.  Geiger^  for  the  appellant,  to  the  point  that  defend- 
ants are  not  entitled  to  the  protection  of  clauses  3  or  11  of 
the  bill  of  lading,  making  them  liable  only  as  warehouse- 
men, cited  Railroad  Co.  v.  Manufacturing  Co.  16  Wall.  318; 
Texas  cfe  P.  R.  Co.  v.  Clayton,  84  Fed.  Kep.  305, 173  U.  S.  364; 
Conlceyv.  M.  ds  Se.  P.  R.  Co.  31  Wis.  627;  Lewis  v.  C.  cfc  0. 
R.  Co.  35  S.  E.  Kep.  908 ;  5  Am.  &  Eng.  Ency.  of  Law  (2d 
ed.),  263;  Ooold  v.  Chopin,  20  N.  T.  259;  Reiss  v.  T.  <&  P.  R. 
Co.  98  Fed.  Eep.  533,  99  Fed.  Kep.  1006 ;  McKinney  v.  Jew- 
ett,  90  N.  Y.  267. 

For  the  respondents  there  was  a  brief  by  Winkler^  Fland- 
ers, Smith  JBottum  <&  VUaSy  and  oral  argument  by  F.  C. 
Winkler. 

Bardeen,  J.  Under  the  law  of  this  state,  a  valid  contract 
may  be  made  limiting  the  common-law  liability  of  a  com- 
mon carrier  in  any  respect  except  exemption  from  the  con- 
sequence of  negligence.  SchaUer  v.  C.  &  N.  W.  R.  Co.  97 
Wis.  31 ;  Lamh  v.  C,  M.  <&  St.  P.  R.  Co.  101  Wis.  138;  Bens- 
7nore  C.  Co.  v.  D.,  S.  S.  <b  A.  R.  Co.  101  Wis.  563.  See  Morrisan 
V.  PhUlips  <&  C.  C.  Co.  44  Wis.  405.  The  plaintiff  contends, 
and  the  defendants  admit,  that  it  was  the  duty  of  the  railway 
company  to  deliver  the  peas  to  the  steamship  company  with 
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all  reasonable  promptness  and  dispatch,  and  for  failure  to 
do  so  an  action  would  lie  for  the  damages  it  caused.  The 
defendant  also  admits  that  it  had  charge  of  this  property, 
and  had  not  fully  performed  its  contract;  that  it  remained 
for  it,  upon  arrival  of  the  steamship,  to  make  delivery  of 
the  goods.  Under  this  concession,  unless  the  common-law 
liability  had  been  modified  by  the  contract,  the  defendant 
would  be  liable  for  the  loss  by  fire.  In  the  bill  of  lading 
there  was  an  express  stipulation  against  such  liability.  That 
such  exemption  from  liability  was  valid  is  abundantly  sup- 
ported by  the  authorities  cited,  and  cleared  the  defendant 
from  liability,  unless  it  was  shown  that  such  fire  occurred 
through  defendant's  negligence.  No  attempt  was  made  to 
prove  that  the  railway  company  was  in  any  way  at  fault  in 
reference  to  the  fire.  But  it  is  said  the  duty  to  deliver  to 
the  connecting  carrier  is  absolute,  and  the  company  cannot 
shield  itself  from  liability  by  showing  the  neglect  of  the 
succeeding  carrier;  citing  the  following  cases:  McLaren  v. 
D.  (&  M,  a,  Co.  23  Wis.  138;  BlodgeU  v.  Abbot,  72  Wis.  516; 
Peterson  v.  Case,  21  Fed.  Rep.  885;  Railroad  Co.  v.  Mfg. 
Co.  16  Wall.  318.  The  rule  of  those  cases  is  salutary,  and 
is  t|ie  law  of  this  state  as  applied  to  the  circumstances  therein 
stated.  The  trouble  is  with  its  application  to  the  facts  in 
this  case.  Here  the  carrier  had  discharged  its  full  duty  so 
far  as  carriage  was  concerned.  The  goods  were  at  their 
ultimate  place  of  destination  by  rail.  The  connecting  car- 
rier had  no  depot,  or  warehouse,  or  dock.  The  stipulation 
in  the  bill  of  lading  was  that  the  goods  were  to  be  forwarded 
by  a  specified  steamship  company.  Unlike  carriers  by  land, 
it  had  no  specified  day  of  departure.  The  goods  were  held 
by  defendant  to  be  delivered  in  the  regular  coarse  of  busi- 
ness, with  reasonable  promptness  as  the  ships  arrived. 
There  was  no  possible  way  by  which  it  could  have  dis- 
charged itself  of  the  custody  of  the  goods  until  a  ship  ar- 
rived.    A  tender  to  the  steamship  company  would  have  been 
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f  atile,  because  it  had  no  place  of  storage.  This  might  be 
no  answer  for  the  defendant  if  it  had  not  made  a  provision 
in  its  bill  of  lading  to  cover  just  such  a  situation.  Condi- 
tions 3  and  11  seem  to  cover  the  case  at  all  points.  The 
first  provision  is :  "  No  carrier  shall  be  liable  for  loss  or  dam- 
age .  .  .  after  said  property  is  ready  for  delivery  to  the 
next  carrier."  The  other  says:  "No  carrier  shall  be  liable 
#  .  .  in  any  other  respect  than  as  warehousemen  while 
said  property  awaits  further  conveyance."  The  two  pro- 
visions are  of  similar  import,  and  do  not  exempt  from  loss 
by  negligence.  Adopting  the  language  of  defendant's  coun- 
sel: 

"To  say  that  these  goods  were  not  there  upon  the  pier 
moaiting  further  conveyance  would  be  substituting  unwar- 
ranted refinement  of  the  plain  sense  of  English  words.  Both 
parties  to  the  bill  of  lading  knew  that  from  the  necessity  of 
the  case  there  must  be  an  interval  between  the  carriage  by 
rail  and  the  further  conveyance  by  boat.  It  would  be  dif- 
ficult to  devise  language  more  clearly  covering  that  interval 
than  used  in  the  bills  of  lading." 

Unless  these  conditions  are  to  be  considered  to  cover  the 
facts  present  in  this  case,  we  can  hardly  conceive  a  situation 
with  reference  to  these  two  carriers  where  they  would  be 
applicable.  The  empty  form  of  an  offer  to  deliver,  under 
the  circumstances  in  proof,  would  not  have  changed  the 
actual  custody  of  the  goods.  Under  the  usual  course  of  busi- 
ness the  goods  were  "  awaiting  farther  conveyance."  They 
were  "  ready  for  delivery  to  the  next  carrier,"  as  we  under- 
stand the  situation,  and  we  cannot  enter  into  any  dubious 
refinement. to  rid  ourselves  of  this  impression.  The  case  of 
Lewie  v.  C.  do  0.  R.  Co.  (W.  Va.),  35  S.  E.  Kep.  908,  presents 
a  widely  different  situation.  Two  steamers  of  the  line  which 
was  to  carry  the  lumber  destroyed  left  the  port  after  the  last 
car  of  lumber  should  have  arrived,  and  the  question  whether 
the  company  had  used  diligence  was  held  to  be  for  the  jury 
under  all  the  evidence  in  the  case.     Another  question  dis- 
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CQssed  in  the  case  was  whether  there  was  any  consideration 
shown  for  any  of  the  limitations  in  favor  of  the  company. 
That  question  is  not  here,  because  the  bills  of  lading  recite 
that  the  conditions  inserted  are  based  upon  the  rate  of 
freight  agreed  upon.  Moreover,  the  SchaJler  Case  holds  dis- 
tinctly that  the  fact  that  there  was  no  conside]:^tion  must 
be  aflSrmatively  shown  by  the  party  seeking  to  avoid  the 
limitations.  97  Wis.  37.  Plaintiff's  counsel  frankly  admits 
that  his  client  cannot  urge  want  of  consideration  in  this 
case.  The  facts  which  seem  to  have  controlled  the  decision 
in  Rem  v.  T.  cfe  P.  B.  Co.  98  Fed.  Eep.  633,  differ  substan- 
tially from  those  of  the  case  at  bar.  There  was  no  excep- 
tion from  liability  for  loss  by  fire;  at  least,  none  is  men- 
tioned. The  only  thing  necessary  to  put  the  property 
destroyed  into  the  possession  of  the  steamship  company  was 
the  delivery  of  the  transfer  sheets.  No  vessel  could  be  des- 
ignated or  call  for  the  cotton  until  this  was  done.  Upon 
these  facts  the  court  held  that  it  was  not  "  awaiting  further 
conveyance  "  at  the  time  of  the  fire.  The  conditions  here 
present  are  so  different  that  it  seems  easy  to  distinguish 
the  cases.  We  are  satisfied  that  the  exemptions  mentioned 
contemplated  carriage  in  the  usual  course  of  business  by  rail 
and  by  water,  and  covered  such  usual  delays  as  are  incident 
to  transportation  by  those  means.  There  was  no  suspension 
of  transportation  at  the  election  of  the  defendant;  no  evi- 
dence of  any  negligent  exposure  of  the  goods  while  await- 
ing further  transportation.  On  the  whole  case,  we  are  con- 
vinced that  the  trial  coart  arrived  at  a  correct  conclusion. 
By  the  Court —  Judgment  is  affirmed. 
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CoNoosDiA  Fibs  Insubanob  Com^paky  of  Milwaukee,  Be- 
spondent,  vs.  Pittelkow  and  wife,  imp.,  Appellants. 

MayJ^—May  21, 1901. 
Mortgctgea:  Foredo8ure:  Appeal:  Presumptiona, 

1.  Where  in  an  action  to  foreclose  a  mortgage  the  trial  court  finds 

categorically  against  the  defendants  on  the  defense  of  duress,  on 
appeal  the  finding  must  be  taken  as  true  when  it  is  not  antagonised 
by  any  olear  preponderance  of  the  evidence. 

2,  Where  in  an  action  to  foreclose  a  mortgage  the  bill  of  exceptions 

does  not  contain  the  mortgage,  on  appeal  the  court  will  assume 
that  the  mortgage  was  sufficient  to  support  a  finding  that  a  wife 
intended  to,  and  did,  charge  her  separate  estate  in  the  mortgaged 
premises. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Eugene  S.  Elliott,  Circuit  Judge.    Affirmed. 

In  an  action  to  foreclose  two  mortgages  held  by  the  plaint- 
iff, one  of  which  was  upon  two  lots  in  Milwaukee  occupied 
by  the  defendants  as  their  homestead,  and  title  held  under 
a  conveyance  to  them  "  jointly  as  husband  and  wife,"  the 
defendants  set  up  as  defenses  that  the  signature  of  Mary 
Pittdkow  was  obtained  to  said  mortgage  by  fraud  and  du- 
ress, and  that  it  was  executed  by  her  merely  to  validate  it 
as  a  mortgage  of  Charles  Pitidkow^a  interest,  and  not  with 
intent  to  charge  her  separate  interest  therein.  After  trial 
the  court  found  against  the  defendants  on  these  issues,  find- 
ing expressly  that  defendant  Mary  executed  the  note  and 
mortgage  as  her  free  and  voluntary  act,  that  the  mortgagee 
took  no  advantage  of  her,  that  no  duress  or  undue  influence 
was  used  or  exercised  to  induce  her  to  execute  the  note  or 
mortgage,  and  that  by  the  execution  and  delivery  of  the 
mortgage  said  defendant  Mary  intended  to,  and  did,  charge 
all  of  her  interest  and  separate  estate  in  the  mortgaged 
premises,  whereupon 'judgment  of  foreclosure  and  sale,  with- 
out direction  for  deficiency  judgment  against  either  of  the 
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defendants,  was  ordered  and  entered,  from  which  this  ap- 
peal is  brought  by  both  Charles  and  Mary  Pittelkow. 

For  the  appellants  there  was  a  brief  by  Tv/mer^  Pease  (& 
Turner^  and  oral  argument  by  W.  J,  Tv/mer. 

For  the  respondent  there  was  a  brief  by  Sheridam,  dk  WoU 
larger  J  and  oral  argument  by  James  A.  Sheridan. 

Dodge,  J.  Upon  the  defense  of  duress,  the  court  below 
has  found  categorically  against  the  defendants.  A  careful 
examination  of  the  evidence  satisfies  us  that  such  finding  is 
supported  thereby, —  certainly  is  not  antagonized  by  an}^ 
clear  preponderance.  That  being  the  case,  the  finding  must 
be  taken  as  true;  and  discussion  in  detail  of  the  evidence, 
which  is  somewhat  voluminous,  can  serve  no  good  purpose. 

A  further  contention  by  the  appellants  is  to  the  effect  that 
the  mere  signature  of  the  mortgage,  as  wife,  by  Mary  Pit- 
telkowj  carries  with  it  no  implication  of  intent  on  her  part 
to  charge  her  separate  interest  in  the  land.  This  subject  is 
not  before  us;  for,  if  we  should  concede  appellants'  conten- 
tion, it  still  cannot  be  denied  that  the  mortgage  might  be  in 
such  form  as  clearly  to  evince  and  effectuate  an  intention  to 
so  charge  her  interest.  The  mortgage  was  introduced  in 
evidence,  and  thereupon  the  court  found  that  she  intended 
to,  and  did,  charge  her  separate  interest  in  the  property. 
Appellants  have  not  seen  fit  to  bring  that  mortgage  up  in 
the  bill  of  exceptions,  and  we  therefore  must  assume  that  it 
was  sufficient  to  support  the  finding. 

The  findings  being  thus  sup[Jorted,  the  judgment  as  en- 
tered properly  resulted  therefrom. 

By  the  Cmirt. —  Judgment  affirmed. 
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Sanderson  and  another,  I^espondents,  vs.  Ckeau  City  Bmck 

Company,  Appellant. 

May  4 —May  21, 1901. 
Volufiiary  payment:  Storage  charges:  Ter^der  of  judgment:  Cosls. 

1.  Defendant  contracted  to  deliver  400  cords  of  shipping  wood  to  plaint- 

iffs, to  be  transported  by  them  by  boat  to  Milwaukee.  When  tbe 
vessel  was  tendered  to  defendant  for  loading,  fifty-seven  cords  of 
inferior  wood  was  piled  on  the  dock  in  front  of  the  wood  intended 
for  plaintiffs,  and  to  save  double  handling  thereof  defendant  con- 
tracted with  the  captain  of  the  vessel  to  transport  such  wood  to 
defendant's  dock  in  Milwaukee  for  an  agreed  price  per  cord;  but 
the  captain,  in  violation  of  his  contract,  delivered  the  inferior 
wood  to  plaintiffs,  which  they  refused  to  accept,  but  voluntarily 
paid  the  freight  to  the  captain.  Heldj  that  plaintiffs  did  not  thereby 
acquire  a  right  of  action  against  the  defendant  for  the  amount  of 
freight  so  agreed  upon  with  the  captain,  and  that  the  circumstances 
did  not  authorize  them  to  create  a  legal  liability  against  the  de- 
fendant for  piling  or  storing  the  wood. 

2,  Where  plaintiffs  have  no  right  to  a  more  favorable  judgment  than 

was  offered,  they  can  only  recover  costs  up  to  the  time  of  the  offer, 
but  must  pay  the  defendant's  costs  from  the  time  of  such  offer. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  C.  Ltjdwio,  Judge.     Reversed. 

For  the  appellant  there  was  a  brief  by  Hoyt  <&  OlweU^  and 
oral  argument  by  F.  M.  Hoyt. 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  J.  A,  Eggen. 

Cassoday,  C.  J.  The  complaint  alleges,  in  effect,  that 
during  the  times  therein  mentioned  the  plaintiffs  were  co- 
partners in  the  business  of  buying,  selling,  and  shipping 
wood  and  coal  as  proprietors  of  a  wood  and  coal  yard  iu  the 
city  of  Milwaukee;  that  August  3,  1895,  the  plaintiffs,  as 
such  copartners,  entered  into  a  contract  with  the  defendant 
wherein  they  agreed  to  purchase  from  it  400  cords  of  ship- 
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ping  wood,  at  $2.63i  per  cord,  to  be  delivered  to  tbe  plaint- 
iffs in  Mud  Bay,  Wisconsin,  and  to  be  accepted  when  the 
same  should  arrive  in  Milwaukee;  that  in  pursuance  of  the 
contract  the  plaintiffs,  December  1,  1895,  had  a  vessel  to 
land  at  that  place  and  receive  such  wood,  but  that  the  de- 
fendant, in  violation  of  the  contract,  furnished  to  the  captain 
of  the  vessel,  as  shippvag  wood^  fifty-seven  cords  of  inferior 
wood,  known  as  brick-yard  wood;  that  as  soon  as  the 
vessel  arrived  in  Milwaukee  the  plaintiffs  notified  the  de- 
fendant of  the  inferior  quality  of  the  wood,  and  that  they 
refused  to  accept  the  same  under  the  contract,  and  there- 
upon, and  at  the  defendant's  request,  they  piled  and  stored 
such  inferior  wood  at  their  yard,  where  it  remained  for  sev- 
enteen months,  before  the  defendant  took  it  away;  that  the 
storage  thereof  was  reasonably  worth  $57,  the  piling  $14.25, 
and  the  freight  on  the  same  from  Mud  Bay  to  Milwaukee 
$114,  and  damages  for  not  delivering  shipping  wood  instead 
of  inferior  wood  $42.75. 

The  defendant  answered  to  the  effect  that  August  3, 1895, 
it  sold  to  the  plaintiffs  392  cords  of  maple  wood,  at  $2.62^^ 
per  cord,  to  be  delivered  to  them  at  Mud  Bay,  amounting  m 
all  to  $1,029;  that  the  plaintiffs  promised  to  pay  that  sum 
for  the  wood  on  such  delivery;  that  between  August  3  and 
December  1,  1895,  pursuant  to  such  agreement,  the  defend- 
ant delivered  to  the  plaintiffs,  and  the  plaintiffs  received 
from  the  defendant,  at  Mud  Bay,  392  cords  of  wood  on  such 
contract;  that  the  plaintiffs  paid  thereon  $500  August  3, 
1895,  and  $500  December  3,  1895;  that  the  balance  of  the 
purchase  price,  amounting  to  $29,  it  alleges  and  claims  as  a 
counterclaim.  The  answer  further  alleges,  in  effect,  that 
December  1, 1895,  the  defendant  made  and  entered  into  an 
agreement  with  the  plaintiffs  whereby  the  plaintiffs  under- 
took and  agreed  to  transport  from  Mud  Bay  to  the  dock  of 
the  defendant,  in  Milwaukee,  the  fifty-seven  cords  of  brick- 
yard wood  mentioned,  and  the  defendant  promised  and 
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agreed  to  pay  for  such  transportation  $1.62^  per  cord, 
amounting  to  $92.63;  that  pursuant  to  that  contract  the  de- 
fendant delivered  such  brick-yard  wood  to  the  plaintiffs  at 
Mud  Bay,  who  transported  the  same  to  Milwaukee,  but  in- 
stead of  delivering  the  same  at  the  dock  of  the  defendant, 
as  agreed,  unloaded  the  same  at  the  plaintiffs'  yard,  and 
notified  the  defendant  thereof;  that  the  defendant  there- 
upon demanded  of  the  plaintiffs  that  the  wood  be  delivered 
at  the  dock  of  the  defendant,  pursuant  to  the  agreement; 
that  thereupon  the  plaintiffs  agreed  with  the  defendant  that 
if  it  would  waive  the  deliverv  of  such  wood  at  its  dock  the 
same  might  be  stored  without  charge  at  the  yard  of  the 
plaintiffs  until  such  time  as  the  defendant  should  dispose  of 
the  same;  that  the  wood  remained  in  the  yard  of  the  plaint- 
iffs seventeen  months,  when  the  defendant  removed  the 
same.  And  the  answer  further  denies  each  and  every  alle- 
gation of  the  complaint  not  therein  specifically  admitted. 
In  and  by  the  answer  the  defendant  tendered  judgment  to 
the  plaintiffs  for  the  sum  of  $63.63,  being  the  difference  be- 
tween such  contract  price  of  transportation  and  the  $29, 
balance  which  the  plaintiffs  were  indebted  to  the  defendant 
for  the  shipping  wood  so  delivered,  and  the  costs  of  this 
action. 

The  plaintiffs,  by  way  of  reply,  put  in  issue  the  allegations 
of  the  counterclaim. 

A  jury  being  waived,  the  cause  was  tried  by  the  court, 
and  at  the  close  of  the  trial  the  court  found,  in  effect,  the 
contract  for  400  cords  of  shipping  wood  as  alleged  in  the 
complaint  and  admitted  to  the  extent  mentioned  in  the  an- 
swer; that  the  fifty-seven  cords  of  wood  so  delivered  Decem- 
ber 1,  1895,  were  of  inferior  quality,  and  known  as  brick- 
yard wood,  and  that  as  soon  as  the  plaintiffs  learned  that 
the  vessel  chartered  by  them  to  carry  shipping  wood  con- 
tained inferior  wood  they  declined  to  accept  the  same,  and 
notified  the  defendant  thereof;  that  at  the  request  of  the  de- 


WiB.]  JANUARY  TEEM,  1901.  621 

Sanderson  and  another  vs.  Cream  City  Brick  Co. 

\ 

fendant  the  plaintiffs  piled  and  stored  such  inferior  wood  at 
their  yard  in  Milwaukee,  where  it  remained  for  seventeen 
months;  that  such  piling  was  reasonably  worth  $14.25;  that 
such  storage  was  worth  $38,  and  such  freight  $92.63;  that 
the  claim  made  by  the  defendant  that  the  plaintiffs  agreed  to 
waive  all  claims  for  damages  on  account  of  the  storage  was 
not  sustained  by  the  evidence.  As  conclusions  of  law,  the 
court  found  that  the  plaintiffs  were  entitled  to  judgment 
against  the  defendant  for  the  several  sums  mentioned, 
amounting  in  the  aggregate  to  $144.88,  less  the  $29  due  the 
defendant  on  its  counterclaim,  making  the  balance  $115.88, 
together  with  interest  thereon  from  June  1, 1897,  and  costs, 
and  ordered  .judgment  accordingly. 

From  the  judgment  entered  thereon  accordingly,  the  de- 
fendant brings  this  appeal. 

By  the  terms  of  the  contract  alleged  in  the  complaint,  the 
defendant  was  to  deliver  the  400  cords  of  shipping  wood  to 
the  plaintiffs  in  Mud  Bay,  but  the  time  within  which  such 
delivery  was  to  be  made  is  not  alleged.  The  only  breach 
of  contract  alleged  is  that  the  defendant  ^'  furnished  to  the 
captain  of  the  vessel,  which  the  plaintiffs  had  at  Mud  Bay, 
December  1,  1895,  fifty-seven  cords  of  inferior  wood."  But 
there  is  no  evidence  that  the  defendant  so  furnished  such 
inferior  wood  to  apply  on  the  contract.  On  the  contrarj^ 
it  is  undisputed  that  at  the  time  of  the  arrival  of  the  vessel 
"  Jura  "  at  Mud  Bay  such  inferior  wood  was  piled  on  the  dock 
in  front  of  the  wood  intended  for  the  plaintiffs;  that,  to 
save  double  handling  of  such  inferior  wood,  the  captain  of 
the  Jura  agreed  with  the  defendant's  agent  to  transport 
such  fifty-seven  cords  of  inferior  wood  to  the  docks  of  the 
defendant  at  Milwaukee  for  $1.62J  per  cord,  amounting  to 
$92.63;  that  the  only  objection  the  captain  made  was  that 
he  thought  he  ought  to  have  $2  per  cord,  but,  as  the  defend- 
ant's agent  was  not  authorized  to  give  more  than  $1.62^  per 
cord,  he  would  agree  to  transport  such  inferior  wood  to  the 


622  SUPREME  OOUET  OF  WISCONSIN.         [110 

Sanderson  and  another  vs.  Cream  City  Brick  Co. 

defendant's  docks  for  that  price,  and  take  his  chances  of 
getting  more  from  the  defendant;  and  that  the  captain 
^'  took  jnst  enough  brick-yard  wood  to  get  room  to  load  the 
maple  wood."  The  answer  alleges  that  the  contract  to  so 
transport  and  deliver  the  brick-yard  wood  was  made  by  the 
defendant  with  the  plaintiffs.  This  was  manifestly  upon 
the  supposition  that  the  vessel  belonged  to  the  plaintiffs; 
but  it  appears  from  their  testimony  that  it  was  owned  by 
them  in  common  with  a  man  in  Kenosha  and  the  captain. 
The  captain  broke  his  agreement  to  deliver  the  brick-yard 
wood  at  the  docks  of  the  defendant,  and  instead  thereof  de- 
livered the  same  at  the  yards  of  the  plaintiffs.  The  captain, 
having  thus  placed  the  brick-yard  wood  in  the  possession  of 
the  plaintiffs  in  violation  of  his  contract  with  the  defend- 
ant, was  no  longer  in  a  position  to  exact  from  the  defendant 
the  payment  of  the  freight  agreed  upon.  The  plaintiffs, 
having  thus  voluntarily  paid  the  freight  which  the  defend- 
ant was  under  no  obligation  to  pay,  did  not  thereby  acquire 
a  right  of  action  against  the  defendant  for  the  amount  of 
freight  so  agreed  upon  with  the  captain,  much  less  $21.37 
in  excess  of  that  amount.  The  plaintiffs*  having  thus  ac- 
quired possession  of  the  defendant's  wood  without  its  consent 
and  contrary  to  its  agreement  with  the  captain  of  the  vessel 
furnished  by  the  plaintiffs,  and  of  which  they  were  part 
owners,  did  not  authorize  them  to  create  a  legal  liability 
against  the  defendant  for  piling  or  storing  the  wood.  What- 
ever rights  of  action  the  plaintiffs  may  have  against  the  de- 
fendant on  account  of  the  brick-yard  wood  must  have  been 
acquired  by  virtue  of  their  agreement  with  the  defendant 
after  that  wood  reached  Milwaukee.  It  appears  from  the 
clear  preponderance  of  the  evidence  that  the  plaintiffs  agreed 
to  store  the  wood  so  belonging  to  the  defendant  free  of 
charge,  until  such  time  as  the  defendant  could  dispose  of 
the  same.  The  two  Drakes  and  the  defendant's  bookkeeper 
so  testify.    True,  one  of  the  plaintiffs,  as  a  witness,  denies 
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the  making  of  any  such  agreement,  but  even  be  fails  to  give 
testimony  authorizing  a  recovery  from  the  defendant  for 
sach  piling  or  storage.  It  appears  that  it  cost  the  defend- 
ant $42.75  to  move  the  wood  from  the  plaintiffs'  yard  to  the 
defendant's  yard.  Nevertheless,  the  defendant  by  its  an- 
swer consented  to  repay  to  the  plaintiffs  the  $92.63  freight 
which  it  had  agreed  to  pay  to  the  captain,  less  the  $29  al- 
leged in  its  counterclaim,  and  so  tendered  judgment  to  the 
plaintiffs  for  $63.63,  being  the  difference  between  those  two 
sums,  and  also  costs  of  the  action.  The  plaintiffs,  having 
no  right  to  recover  a  more  favorable  judgment  than  was 
thus  tendered,  only  have  the  right  to  recover  costs  in  the 
superior  court  up  to  the  time  of  such  tender,  but  must  pay 
the  defendant's  costs  from  the  time  of  such  offer.  Sec.  2789, 
Stats.  1898. 

By  the  Cowl, — The  judgment  of  the  superior  court  of 
Milwaukee  county  is  reversed,  and  the  cause  is  remanded 
with  direction  to  enter  judgment  as  indicated  in  this  opinion. 


MuELLBE,  Appellant,  vs.  City  of  Milwaukee,  Eespondent. 

MayJ^-^May  £1, 190t 
Municipal  corporations:  Negligence:  Personal  injuries:  Streets:  Ice. 

1.  Plaintiff,  in  crossing  a  street  at  a  place  thirty  or  forty  feet  from  the 
prepared  crossing,  slipped  on  an  accumulation  of  ice.  The  street 
was  sufficiently  lighted.  The  weather  had  been  cold,  and  the  ice 
had  formed  from  a  watering  trough,  and  extended  some  distance 
from  the  trough.  There  was  evidence  that  the  ice  was  rough,  but 
nothing  to  show  that  the  roughness  caused  plaintiff's  falL  The 
plaintiff  testified  simply  that  she  slipped  upon  the  ice.  Hddy  that 
the  testimony  did  not  tend  to  show  that  her  fall  was  the  result  of 
any  actionable  defect  in  the  street. 

(S.  What  would  be  the  effect  of  ch.  805,  Laws  of  1899  (providing  that 
no  action  based  on  the  negligent  accumulation  of  ice  or  snow  upon 
a  street  shall  be  maintained  unless  the  same  shaU  have  existed  for 
three  weeks),  not  decided.] 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Eugbnb  S.  Elliott,  Circuit  Judge.    Affirmed. 

This  is  an  action  for  personal  injuries  suffered  by  the 
plaintiff  as  the  result  of  a  fall  upon  the  street  in  the  city  of 
Milwaukee,  The  plaintiff  appeals  from  a  judgment  of  non- 
suit. The  evidence  shows  that  Brady  street,  in  Milwaukee^ 
is  a  street  running  directly  east  and  west,  with  a  cedar-block 
pavement,  and  that  on  the  11th  of  February,  1899,  at  about 
9:30  o'clock  p.  m.,  the  plaintiff  was  crossing  Brady  street 
from  north  to  south,  at  a  place  thirty  or  forty  feet  distant 
from  the  prepared  street  crossing,  and  that  as  she  was  step- 
ping up  from  the  roadway  of  the  street  to  the  sidewalk  she 
slipped  upon  a  large  sheet  of  ice  in  the  street,  and  fell, 
breaking  her  ankle.  It  appeared  that  the  street  was  suffi- 
ciently lighted  so  that  she  could  see  where  she  was  going; 
that  the  place  of  her  fall  was  about  ten  feet  west  of  a  certain 
watering  trough  at  the  edge  of  the  sidewalk;  and  that  for 
two  weeks  prior  to  the  accident  the  weather  had  been  bit- 
terly cold,  and  a  considerable  quantity  of  ice  had  formed 
near  the  trough,  on  the  outer  half  of  the  sidewalk,  and  in  the 
street  extending  for  some  distance  west  of  the  trough,  and 
that  it  was  on  this  ice  that  the  plaintiff  fell.  There  was 
some  evidence  tending  to  show  that  the  ice  was  rough,  but 
there  was  no  evidence  tending  to  show  that  the  roughness 
caused  the  plaintiff's  fall.  The  plaintiff  testified  simply  that 
she  fell  because  she  slipped,  and  that  she  slipped  because  of 
the  ice. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
McElroy  <&  Eschweiler, 

For  the  respondent  there  was  a  brief  by  Carl  Rungey  city 
attorney,  and  Joseph  B.  Doe^  special  assistant  city  attorney, 
and  oral  argument  by  Mr,  Doe, 

WiNSLow,  J.  The  nonsuit  in  this  case  was  plainly  right 
Not  only  was  the  plaintiff  walking  upon  a  part  of  the  street 
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not  prepared  for  foot  passengers  to  walk  upon,  but  the  evi- 
dence utterly  fails  to  show  that  she  fell  by  reason  of  any 
actionable  defect  in  the  street.  She  testifies  simply  that  she 
slipped  upon  the  ice.  This  testimony  does  not  show,  or  tend 
to  show,  that  her  fall  was  the  result  of  any  actionable  de- 
fect. CJuimherlam  v.  OshJcosh^  84  Wis.  289.  A  verdict  that 
she  fell  by  reason  of  a  defect  in  the  street  would  be  based 
merely  upon  conjecture.    Hyer  v.  JcmesvUUy  101  Wis.  871. 

These  considerations  render  unnecessary  any  considera- 
tion of  the  effect  upon  the  case  of  the  passage  of  ch.  805, 
Laws  of  1899,  providing  that  no  action  based  on  the  negli- 
gent accumulation  of  ice  or  snow  upon  a  street  shall  be 
maintained  unless  the  same  shall  have  existed  for  three 
weeks. 

By  ihe  Court. —  Judgment  afElrmed. 


In  bb  Stittgbn. 

May  B4f  190 t 

Habeas  corpus:  InfanlB:  Ouardianship:  Custody:  Circuit  eourta:  Jw 
risdieiion:  Parent  and  child:  Bes  adjudicata. 

1.  VHiere  the  circnit  court  has  made  an  order  relative  to  the  guardian- 
ship and  custody  of  an  infi^t^  the  only  question  to  be  reviewed  on 
an  original  writ  of  habeas  corptis  issued  out  of  the  supreme  court 
is  the  jurisdiction  of  the  circuit  court  in  making  such  order. 

81  In  such  limitation  of  questions  reviewed  the  word  '*  jurisdiction*' 
must  be  understood  in  its  fullest  and  most  comprehensive  sense: 
the  circuit  court  does  not  sit  as  a  mere  magistrate  or  statutory 
tribunal,  only  gua«^-judicial  in  character;  its  jurisdiction  does  not 
depend  alone  upon  having  the  subject  matter  legally  within  the 
scope  of  its  powers;  nor  is  its  jurisdiction  lost  by  disregard  of  pro- 
cedure according  to  law,  but  if  it  has  acquired  jurisdiction  of  the 
parties,  and  has  authority  over  the  subject  matter,  that  must  be  the 
end  of  the  inquiry. 
Vol*  110—40 


626  •       SUPREME  COURT  OF  WISCONSIN.         [110 

In  re  Stlttgen. 

&  The  circuit  courts  of  this  state,  in  dealing  with  the  subject  of  guard- 
ianship and  custody  of  minors,  act  judicially  as  courts,  with  all 
the  lowers,  ancient  and  modem,  of  both  chancellor  and  the  court 
of  chancery,  and  may,  in  a  proper  case,  override  alike  the  natural 
rights  of  the  parents,  and  the  legal  rights  of  those  to  whom  guard- 
ianship has  been  accorded,  either  under  police  power  or  other  stat- 
utory authority,  and  so  direct  with  reference  to  the  minor's  custody 
as  to  promote  its  best  welfare. 

4  In  a  divorce  action  in  the  circuit  court  the  custody  of  petitiiHier's 
minor  daughter  was  awarded  to  her.  Thereafter,  on  application  to 
the  county  judge  under  sec.  45876,  S.  &  B.  Ann.  Stats.,  petitioner  was 
adjudged  an  unfit  person  to  have  the  custody  of  her  daughter,  who 
was  committed  to  the  custody  of  the  superintendent  of  a  society 
for  the  care  of  children,  whence,  by  hdbecLS  corpus,  petitioner 
again  gained  control  of  the  child,  the  superintendent  being  unwill- 
ing to  defend  against  the  prooeeding&  Thereafter  the  child's  uncle 
petitioned  said  circuit  court  for  the  appointment  of  a  guardian  of 
the  person  of  the  child,  alleging  that  the  mother  was  an  unfit 
person  to  have  its  custody,  which  was  established  on  a  trial,  and 
that  court  appointed  the  child's  aunt  guardian  and  ordered  the 
mother  to  deliver  the  child  to  her.  Hdd,  that  the  previous  pro- 
ceeding did  not  forestall  the  powers  of  the  circuit  court,  nor  exclude 
it  from  considering  and  deciding  that  the  child's  welfare  required 
her  withdrawal  from  the  control  and  custody  of  her  mother  and 
committal  to  that  of  the  guardian,  and  such  decision  will  not  be 
reviewed  on  habeas  corpus. 

Si  In  such  case,  it  affirmatively  appearing  that  petitioner's  character, 
life,  and  surroundings  were  unfit  for  contact  with  the  child,  the 
supreme  court  would,  in  habeas  oorpiM  proceedings,  deny  the  relief 
asked,  even  were  the  guardian's  custody  of  the  child  unsupported 
by  any  order  of  court  or  other  legal  right. 

Application  for  a  writ  of  habeas  corptts. 

Proceeding  by  original  writ  of  habeas  corpus^  issued  from 
this  court  upon  a  petition  of  Frederika  Stittgen^  the  mother 
of  a  nine-year  old  girl,  Lillie,  asserting  her  detention  by 
Mrs.  Harry  Ernst^  and  seeking  her  enlargement  and  deliv- 
ery to  the  petitioner.  From  the  return  it  appeared  that  at 
the  suit  of  Frederika  Stittyen  a  divorce  was  decreed  by  the 
circuit  court  for  Milwaukee  county  on  December  3, 1898, 
which,  among  other  provisions,  awarded  to  the  mother  (this 
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petitioner)  the  castody  of  certain  of  the  children,  including 
the  daughter  Lillie ;  that  thereafter,  upon  application  to  the 
county  judge  of  Milwaukee  county  under  sec.  4587J,  Stats. 
1898,  petitioner  was  decided  to  be  unfit  to  have  the  custody 
of  the  two  daughters,  Lillie  and  Ella,  and  the  former  was 
<;omniitted  to  the  guardianship  and  care  of  the  Reverend 
C.  Eissfeldt,  as  superintendent  of  a  society  for  the  care  of 
children,  whence,  by  hdheds  (?07yiw proceedings,  the  child  was 
afterwards  withdrawn,  by  reason  of  the  unwillingness  of 
Mr.  Eissfeldt  to  contend  against  such  proceeding,  and  deliv- 
ered to  petitioner.  On  September  28,  1900,  one  John  Stitt- 
gen, a  brother  of  the  father,  made  application  to  the  circuit 
•court  for  Milwaukee  county  that  he  or  some  other  suitable 
person  be  appointed  guardian  of  the  person  of  Lillie  upon 
the  ground  that  the  mother  is  an  unfit  person.  Upon  due 
notice,  the  matter  of  that  petition  was  referred  to  Hugh 
Ryan,  Esq.,  a  commissioner  of  the  circuit  court,  before  whom 
•an  extended  trial  was  had,  in  which  the  unfitness  of  the 
mother  was  made  to  appear  in  very  extreme  degree,  and 
Mr.  Ryan  so  reported.  It  is  not  necessary  to  defile  the 
records  of  this  proceeding  with  the  particulars.  By  his  re- 
port the  commissioner  also  recognized  the  impropriety  of 
Any  control  over  the  child  by  the  father,  in  deference  to  the 
decree  of  divorce  adjudicating  against  his  custody,  and  re- 
ported the  unsuitability  of  the  said  uncle,  John  Stittgen,  by 
reason  of  his  close  association  with  the  father  in  residence 
and  business,  and  reported  that  an  aunt  of  the  child,  Mrs. 
Harry  Ernst,  resident  at  Beaver  Dam,  and  her  husband, 
were  suitable  and  proper  persons  to  have  the  care  and  cus- 
tody of  the  child,  they  having  expressed  a  willingness  to 
accept  the  responsibility  and  to  perform  the  duties  thereof. 
Upon  this  report  the  circuit  court  on  February  2,  1901,  en- 
tered its  order : 

"  That  the  report  of  the  referee  be,  and  the  same  is,  in  all 
respects  confirmed,  and  that  Mrs,  Harry  Ernst,  Beaver  Dam, 
Wisconsin,  be,  and  she  hereby  is,  appointed  guardian  of  said 
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minor  child,  Lillie  Stitteen.  Further  ordered  that  FrederUca 
Stittgeuj  mother  of  said  minor  child,  Lillie  Stittgen,  be,  and 
she  hereby  is,  recjuired  to  deliver  the  said  minor  child,  Lillie 
Stittgen,  forthwith  to  Mrs.  Harry  Ernsts 

After  certain  obstructive  and  dilatory  procedure,  this 
order,  by  the  aid  of  the  sheriff,  was  carried  out,  and  Lillie 
taken  into  the  custody  of  her  aunt  and  guardian,  Mrs.  Enist, 
who  produces  her  in  court,  in  response  to  the  writ  of  habeas 
corpusj  with  a  return  showing  the  foregoing  facts,  which, 
while  traversed,  is  denied  in  no  material  particular.  At  the 
close  of  argument,  an  order  was  entered  remanding  Lillie 
Stittgen  to  the  custody  of  Mrs.  Ernst  A  statement  of  the 
reasons  for  such  order  is  deemed  advisable. 

W,  J,  Kershaw^  for  the  petitioner. 

M.  H,  Eaton^  for  the  guardian.     [No  brief  on  file.] 

The  following  opinion  was  filed  June  20, 1901 : 

DoDOB,  J.  The  only  question  which  can  be  reviewed  upon 
the  writ  of  Kahea^  corpus  is  the  jurisdiction  of  the  circuit 
court  making  the  order  for  the  guardianship  and  custody  of 
this  minor.  In  re  Meggettj  105  Wis.  291.  In  this  limitation 
of  the  question,  the  word  ^^  jurisdiction  "  must  be  understood 
in  its  fullest  and  most  comprehensive  sense.  If  the  circuit 
court  had  jurisdiction  of  the  parties  and  authority  over  the 
subject  matter,  that  must  be  the  end  of  the  inquiry;  for  m 
this  respect  that  court  sits  in  no  sense  as  a  mere  magistrate 
or  statutory  tribunal,  only  ^t^o^'-judicial  in  its  character, 
where  jurisdiction  depends  not  alone  upon  having  the  sub- 
ject legally  within  the  scope  of  its  powers,  but  also  upon 
procedure  in  accordance  with  law,  and  where  jurisdiction  is 
lost  by  disregard  of  legal  duty,  of  which  illustrations  are 
found  in  State  ex  rd.  Wood  Co.  v.  Dodge  Go,  56  Wis.  79 ;  State 
ex  rel.  Heller  v,  LoAJoler^  103  Wis.  460 ;  and  State  ex  ret,  Dunier 
V.  Hueginj  ante^  p.  185.  The  circuit  court,  in  dealing  with  the 
subject  of  guardianship  and  custody  of  minors,  acts  as  a 
court,  and  judicially,  in  the  broadest  and  highest  sense  of 
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that  word.  It  sits  as  the  inheritor  of  all  the  jadicial  pow- 
ers, ancient  or  modern,  of  both  chancellor  and  the  court  of 
chancery.  AtPy  Gen.  v.  Railroad  Gob,  85  Wis.  425,  531 ; 
In  re  Klem^  95  Wis.  246 ;  State  ex  rel,  At^y  Gen,  v.  Portage 
City  W.  Co.  107  Wis.  441,  447.  No  question  is  raised  but 
that  personal  jurisdiction  was  acquired  by  due  and  sufficient 
notice  to  all  parties  in  interest.  Nor,  indeed,  does  counsel 
for  the  petitioner  assail  the  proposition  that  the  subject  of 
guardianship  is  within  the  general  scope  of  the  equity  powers 
of  the  circuit  court, —  a  subject  which  may  be  considered  at 
rest  since  the  decision  in  In  re  Klein,  supra^  where,  upon 
authorities  cited,  that  power  is  declared  to  exist  within 
boundaries  so  broad  as  to  leave  it  almost  unlimited. 

The  petitioner  does,  however,  insist  that  in  the  case  under 
consideration  no  jurisdiction  over  the  subject  existed,  for 
the  reason  that  such  subject  matter  had  already  been  ad- 
judicated in  another  forum,  and  in  the  same  forum  but  in 
another  proceeding,  to  wit,  by  the  county  judge,  under  sec. 
4587J,  S.  &  B.  Ann.  Stats.,  and  the  review  of  his  order  upon 
the  haieas  corpus  proceeding,  and  by  the  circuit  court  in  a 
divorce  action  between  the  parents  of  this  child.  The  lat- 
ter circumstance  is  especially  dwelt  on,  as  excluding  the 
jurisdiction  of  the  circuit  court  upon  the  present  applica- 
tion, for  the  reason  that  the  custody  of  the  child  is  still  an 
open  controversy,  within  the  control,  decision,  and  regula- 
tion of  the  circuit  court,  in  the  exercise  of  its  powers  of 
revision  and  modification  of  the  judgment  in  the  divorce 
action.  We  need  not  consider  whether  the  circumstance 
that  a  subject  has  already  been  decided  or  is  pending  for 
decision  in  another  court  or  proceeding  excludes  it  from  the 
jurisdiction  of  other  courts,  in  a  strict  and  technical  sense, 
or  whether,  where  such  rule  is  laid  down,  the  word  "  juris- 
diction "  is  not  used  loosely,  merely  to  declare  the  impro- 
priety or  illegality  of  a  second  court  taking  cognizance  of 
the  subject  matter;  as,  for  example,  when  it  is  said  that 


630  SUPKEME  COUKT  OF  WISCONSIN.         [IIO 

In  re  Stittgen. 

courts  in  equity  have  not  jurisdiction  where  there  is  a  plain 
and  adequate  remedy  at  law.  '  It  may  be  debatable  whether 
res  adjudicata  or  pendente  lite  is  a  fact  which  destroys  juris- 
diction, strictly,  or  ignoring  of  which  merely  constitutes 
error.  We  may  pass  that  question,  for  very  brief  considera- 
tion of  the  scope  and  nature  of  the  questions  pending  before 
the  county  judge  on  the  application  under  sec.  4587^,  and 
pending  before  the  circuit  court  in  the  action  of  divorce, 
will  make  it  obvious  that  the  broad  power  of  the  court  of 
equity  to  regulate  guardianship  and  custody  of  minors  has 
not  been  exhausted  by  either.  That  it  is  not  so  exhausted 
by  the  proceeding  before  the  county  judge  is  already  de- 
cided {In  re  Klem^  95  Wis.  246),  and,  if  the  final  order  of 
the  county  judge  cannot  so  exclude  the  general  jurisdiction 
of  the  circuit  court,  of  course  the  revision  or  practical  re- 
versal of  that  order  upon  habeas  corpus  cannot.  Decision 
by  another  court  or  magistrate  upon  the  legality  or  illegal- 
ity of  the  county  judge's  action  gives  no  new  or  added 
breadth  to  that  order.  Considerations  similar  to  those  sug- 
gested in  In  re  Klein  ^  supra^  lead  to  a  like  conclusion  as  to 
the  noneffect  of  the  action  of  the  circuit  court  in  the  di- 
vorce  proceeding  to  exclude  the  equity  powers  of  that  court 
over  the  general  subject  of  the  child's  custody.  The  three 
proceedings  illustrate  three  entirely  distinguishable  phases 
of  the  subject  of  legal  control  over  the  custody  of  children. 
Underlying  all  is  the  inherent  legal  and  natural  right  of  the 
parents,  and  in  ordinary  circumstances  of  the  father,  to  ex- 
ercise full  custody  and  control  over  the  children.  Except 
in  extraordinary  —  nay,  extreme  —  cases,  this  legal  author- 
ity is  so  buttressed  in  natural  law  that  it  should  remain  un- 
disturbed. The  sense  of  parental  duty  and  affection  is  so 
essential  a  part  of  human  nature,  and  reliance  thereon  is  so 
important  to  develop  the  reciprocal  filial  affection  and  con- 
fidence which  is  so  necessary  to  the  best  development  of 
character  in  children,  if  they  are  to  be  qualified  for  the  po- 
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sition  of  moral  and  useful  citizens  thereafter,  that  interfer- 
ence with  those  relations  and  influences  can  seldom  be  wise, 
though  in  exceptional  oases  it  becomes  not  only  wise,  but 
imperatively  necessary.  When  the  normal  relation  of  the 
family,  with  the  two  parents  co-operating  in  the  care,  nurt- 
ure, and  development  of  their  children,  must  be  broken, 
under  the  divorce  laws,  of  course  an  abnormal  situation  is 
brought  about;  and  there,  in  the  light  of  all  the  facts  and 
circumstances,  the  court  which  severs  that  relation  between 
the  parents  is  vested  with  the  power  to  decide  to  which  of 
them  shall  be  intrusted  the  authority  and  parental  duty  to 
the  child,  which  can  no  longer  be  exercised  by  both  jointly. 
While  the  power  of  the  court  is  not  strictly  limited  so  but 
that  the  welfare  of  the  child  is  properly  taken  into  consid- 
eration, still  the  decision  is  as  to  the  relative  rights  and  ob- 
ligations of  the  two  parents  litigant,  and  such  is  the  limit 
of  the  field  of  consideration  and  decision  then  before  the 
court.  This  is  shown  by  the  statute  regulating  the  matter 
(sees.  2362,  2368,  Stats.  1898). 

Distinct  from  this  question  of  relative  rights  and  duties 
of  the  parents  upon  the  severance  of  the  marital  relation 
between  them  and  disintegration  of  the  family,  there  is  the 
interest  of  the  public  that  children  shall  not  be  exposed  to 
abuse  or  to  perverting  and  debauching  influences,  tending 
to  their  injury  and  disabling  them  to  become  fit  members 
of  society.  The  right  and  duty  of  the  government  to  take 
precautions  to  this  end  is  but  an  exercise  of  the  police 
power,  and  in  the  performance  of  that  right  and  duty  and 
the  exercise  of  that  police  power  is  sec.  45875,  S.  &  B.  Ann. 
Stats.,  vesting  in  the  county  judge  authority  to  remove  the 
child  from  the  custody  of  those  who  otherwise  would  be 
entitled  to  and  charged  with  its  custody  and  nurture.  But 
there  is  still  a  third  and  broader  aspect  of  the  situation,  and 
that  is  the  right  of  the  child  to  have  its  own  welfare  con- 
sidered ;  and  upon  that  right  rests  the  power,  now  under 
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consideration,  of  the  court  of  equity,  originally  the  custo- 
dian of  the  conscience  of  the  monarch  in  his  paternal  rela- 
tion to  all  his  subjects,  to  act  when  a  case  calling  for  such 
action  is  presented,  and  to  override  alike  the  natural  rights 
of  the  parents,  the  legal  rights  of  those  to  whom  guardian- 
ship has  been  accorded,  either  under  the  police  power  or 
under  other  statutory  authority,  and  to  so  direct  with  refer- 
ence to  the  custody  of  the  child  as  shall  be  promotive  of  its 
best  welfare.  The  action  of  the  court  of  equity  is  not  in 
repudiation  of  the  legality  or  the  authority  of  either  natural 
guardians  or  guardians  appointed  by  other  courts.  It  is 
but  the  exercise  of  a  higher  and  more  general  duty  of  care 
for  the  welfare  of  all  infants.  Hochheimer,  Infants,  §  15; 
Marhwell  v,  Perdes^  95  Wis.  406. 

From  these  definitions  of  the  purposes  for  which  the 
various  jurisdictions  are  exercised,  it  is  obvious  that  none  of 
the  antecedent  proceedings  have  forestalled  or  exhausted 
the  field  upon  which  the  circuit  court  entered  in  making  the 
order  now  assailed.  That  order  is  not  dependent  either 
upon  the  police  power  of  the  state,  or  upon  the  right  of 
either  parent  as  against  the  other,  but  rests  upon  consid- 
erations of  the  welfare  of  the  child  itself,  is  higher  and  more 
ample  than  either  of  the  others,  and  calls  for  a  wisdom  and 
breadth  of  view  equaled  by  few  judicial  functions.  Nothing 
appears  which  in  any  respect  excluded  the  circuit  court  from 
considering  and  deciding,  under  its  power  as  a  court  of 
equity,  that  the  welfare  of  Lillie  Stittgen  required  her  with- 
drawal from  the  control  p.nd  custody  of  her  mother,  and  oom- 
mittal  to  that  of  the  respondent.  We  cannot,  on  habeas  cor- 
ptiSy  review  that  decision,  but  must  remand  the  child  to  be 
held  in  obedience  thereto. 

Even  were  the  respondent's  custody  of  the  child  unsup- 
ported by  any  order  of  court  or  other  legal  right,  we  should 
reach  the  same  conclusion.  This  court,  as  indeed  most  oth- 
ers, has  consistently  held  that,  upon  habeas  corpus  proceed- 
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ings  by  a  parent  to  enforce  his  legal  right  to  the  custody  of 
Ms  child,  the  court  should  deny  the  order  if  it  clearly  appears 
that  the  parent  is  such  a  person  that  the  welfare  of  the  child 
must  suffer  under  his  control.  MarhvoeU  v.  Perdeaj  supra; 
In  re  MoCheaney^  106  Wis.  315 ;  Lemmm  v.  Lorfddy  107  Wis. 
264.  True,  the  unfitness  must  very  clearly  appear,  and  in  no 
doubtful  case  should  the  natural  right  of  both  the  parent  and 
child  to  parental  care  and  custody  be  denied ;  but  in  the  case 
before  us  the  petitioner's  character,  life,  and  surroundings 
are  so  shockingly  unfit  for  contact  with  a  little  girl  that  we 
could  have  no  hesitancy  in  refusing  to  subject  her  to  them. 


PrrrsBTJBO  Testing  Labobatobt,  Limited,  Appellant,  vs.  Mil-  no         633 

WAUKBB    ElEOTEIO    RaILWAY    &   LiGHT  CoMPANY,   imp.,  . 

Respondent. 

December  11, 1900^  June  £0, 1901. 

Mechanics*  liens:  Svbcontractors:  Foreclosure:  Quasi-:pu&7ic  corporor 
tions:  Electric  railuxiy  and  light  companies:  Public  convenience: 
Property  svJbject  to  lien. 

1.  Under  the  general  language  of  the  mechanics'  lien  statutes,  as  ap-      « 

plied  to  a  railway  or  other  gtxa«i-public  corporation,  a  lien  may  be 
enforced  against  such  structures  or  property  of  the  corporation  as 
are  not  essential  to  the  maintenance  and  operation  of  its  road  or 
plant  for  the  public  purposes  for  which  it  was  established.  Carney 
v.L.C.AM.ILCo.\^  Wis.  608,  and  PurteU  i\  Chicago  F.  db  B. 
Co.  74  Wi&  189,  criticised. 

2,  In  an  action  to  foreclose  the  lien  of  a  subcontractor  against  the 

power  house  of  an  electric-light  and  street-railway  company,  fur- 
nishing light  and  power  and  operating  a  street  railway  for  the 
public  purposes  for  which  it  was  established,  it  was  admitted  that 
the  corporation  was  engaged  in  carrying  out  its  purposes  by  means 
of  its  plant  and  appliances  "other  than  the  new  power  house  "  in 
question.    Held,  that  plaintiff  was  entitled  to  such  lien. 
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Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  D.  H.  Johnson,  Circuit  Judge.    Beversed. 

For  tne  appellant  there  was  a  brief  by  Royt  cfe  Olwdl^  and 
oral  argument  by  F.  M.  J^oyt. 

For  the  respondent  there  was  a  brief  by  Miller^  Nayea  dk 
Millerj  and  oral  argument  by  Geo.  H.  Noyes. 

Cassodat,  C.  J.  This  is  an  appeal  from  an  order  sus- 
taining a  demurrer  to  the  complaint  to  enforce  a  subcon- 
tractor's lien  upon  the  premises  described.  The  complaint, 
after  alleging  that  during  the  times  therein  mentioned  the 
plaintiff  was  a  corporation  located  at  Pittsburg,  Pennsyl- 
vania, and  that  the  defendant  the  Milwaukee  Electric 
Hallway  dk  Light  Company  was  a  corporation  located  at 
Milwaukee  and  organized  to  engage  and  engaged  in  the 
business  of  operating  in  the  city  of  Milwaukee  a  system  of 
street  railways  and  an  electric-light  and  power  plant,  and 
that  the  defendants  Warren  and  John  Roberts  were  co- 
partners engaged  in  the  business  of  civil  engineers  and  con- 
tractors, alleges,  in  effect,  that  the  electric  company  sells 
electric  light  and  power  produced  at  such  plant,  and  has  a 
contract  with  the  city  of  Milwaukee  for  lighting  certain 
streets  therein,  which  contract  was  entered  into  December 
15,  1895,  and  by  its  terms  expires  December  15, 1900;  that 
the  electric  company  is  now  engaged  in  carrying  out  and 
completing  such  contract  by  means  of  its  plant  and  appli- 
ances ^^  other  than  the  new  power  house  hereinafter  men- 
tioned;^^ that  the  electric  company  had,  long  prior  to 
entering  upon  the  construction  of  such  new  power  house, 
constructed  power  houses  in  various  parts  of  the  city  and 
placed  therein  proper  engines,  boilers,  and  machinery,  and 
has  ever  since  operated  and  used,  and  is  now  operating  and 
using,  the  same  for  the  purpose  of  producing  electricity; 
that  the  last-named  power  houses  and  appliances  therein 
contained  are  amply  sufficient  for  the  purpose  of  supplying 
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with  electricity  and  operating  the  system  of  street  railways 
and  electric  light  and  power  plants  of  the  electric  company 
as  they  have  been  heretofore  and  now  are  constructed  and 
carried  on,  and  sufficient  to  enable  it  to  carry  put  and  fulfill 
its  contract  with  the  city  until  the  expiration  thereof ;  that 
the  electric  company  is  contemplating  extensions  and  ad- 
ditions to  its  system  of  street  railways  and  to  its  lighting 
and  power  plants ;  that  to  operate  such  systems  and  plants 
when  so  increased  and  extended  as  contemplated  a  new 
power  house  is  necessary;  that  for  the  purpose  of  construct- 
ing such  new  power  house  the  electric  company,  in  1898, 
caused  plans  and  specifications  to  be  prepared  and  made 
therefor  by  an  architect  of  the  city;  that  prior  to  February 
6, 1899,  Warren  Roberts  &  Co.  were  employed  by  and  en- 
tered into  a  contract  with  the  electric  company  to  perform 
work  and  labor  and  to  furnish  materials  according  to  plans 
and  specifications  in  and  about  the  erection  and  construc- 
tion of  a  brick  building  to  be  used  as  such  new  power  house 
owned  by  the  electric  company,  and  situated  on  the  land 
thereinafter  specifically  described ;  that  in  and  by  such  con- 
tract it  was  provided  that  all  the  structural  material  used 
and  employed  in  the  construction  of  such  building  should 
be  tested  and  inspected  by  this  plaintiff  at  the  expense  of 
Warren  Eoberts  &  Co. ;  that  prior  to  February  6,  1899,  the 
plaintiff  was  employed  as  subcontractor  by  Warren  Eoberts 
&  Co.,  under  their  contract  with  the  electric  company,  to 
test  and  inspect  such  structural  material;  that  as  such  sub- 
contractor, under  such  employment,  the  plaintiff  performed 
work  and  labor  for  Warren  Boberts  &  Co.  between  Febru- 
ary 6, 1899,  and  August  19,  1899, —  that  is  to  say,  inspected 
and  tested  the  structural  material  used  and  employed  by 
Warren  Roberts  &  Co.  in  the  construction  of  such  building 
under  and  pursuant  to  the  provisions  of  the  plans  and  speci- 
fications aforesaid;  that  the  exhibits  attached  contain  a  true 
and  correct  statement  of  the  work,  tests,  and  inspections 
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thus  performed  by  the  plaintiff,  showing  the  amount  of 
work  done  and  the  prices  therefor;  that  such  prices  were 
the  prices  agreed  upon  between  the  plaintiff  and  Warren 
Roberts  &  Co.  for  the  doing  of  such  work;  that  all  of  such 
Avork  and  labor  was  done  and  performed  upon  structural 
material  which  was  sold  and  furnished  to  be  used,  and  which 
was  actually  used,  by  Warren  Roberts  &  Co.,  in  the  con- 
struction and  erection  of  such  new  power  house;  that  such 
new  power  house  stands  and  is  situated  upon  two  lots 
therein  described;  that  the  electric  company, at  the  time  of 
making  such  contract  with  Warren  Roberts  &  Co.,  was,  and 
ever  since  has  been,  and  now  is,  the  owner  of  the  land  and 
of  the  new  power-house  building  situated  thereon ;  that  the 
same  does  not  exceed  one  acre  in  extent,  and  is  within  the 
limits  of  the  city;  that  the  last  date  of  the  performance  of 
such  labor  of  this  plaintiff  was  August  19,  1899;  that  Sep- 
tember 20,  1899,  this  plaintiff  gave  to  the  electric  company 
the  notice  of  its  claim  for  a  lien  and  statement  thereof,  of 
which  true  copies  are  thereto  attached;  that  October  13, 
1899,  this  plaintiff  gave  to  the  electric  company  the  notice 
and  statement  of  the  work,  tests,  and  inspections,  of  which 
true  copies  are  thereto  attached;  that  November  29,  1899, 
this  plaintiff  duly  filed,  as  required  by  law,  its  claim  for  lien 
for  the  amount  due  and  owing  to  it  from  Warren  Roberts 
&  Co.  in  the  office  of  the  clerk  of  the  circuit  court  for  Mil- 
waukee county,  a  copy  of  which  claim  for  lien  is  thereto 
attached ;  that  such  claims  and  all  the  allegations  thereof 
are  true,  and  are  thereby  made  a  part  of  this  complaint; 
that  one  year  has  not  elapsed  between  the  doing  of  such 
work  and  labor  and  the  commencement  of  this  action;  that 
there  is  now  due  and  owing  to  the  plaintiff  from  Warren 
Roberts  &  Co.,  by  reason  of  such  claim,  $777.29,  and  inter- 
est thereon  from  August  19, 1899.  Wherefore,  the  plaintiff 
demands  judgment  that  the  amount  of  its  lien  be  ascer- 
tained and  adjudged  and  enforced  against  such  premises, 
with  costs. 
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The  question  presented  is  whether  the  facts  stated  are 
sufficient  to  entitle  the  plaintiff  to  a  subcontractor's  lien 
upon  the  premises  described^  under  the  statutes  of  this  state, 
for  the  work  and  labor  performed.  Sees.  1775, 1775^^,  3314, 
3315,  Stats.  1898.  The  statutes  declare,  in  general  terms, 
in  effect,  that  the  party  performing  such  work  and  labor 
shall  have  a  lien  upon  such  building  and  the  interest  of  the 
owner  thereof  therein  upon  complying  with  the  provisions 
of  such  statutes.  Id.  It  is  virtually  conceded  that  the  facts 
alleged  would  entitle  the  plaintiff  to  such  lien  if  the  prem- 
ises were  owned  by  a  private  party,  and  used  for  private 
purposes.  Sut  it  is  claimed,  and  the  trial  court  manifestly 
held,  that  such  statutes  are  not  applicable  to  property  of  a 
quasi-pxxhlio  corporation  engaged  in  operating  a  system  of 
street  railways  and  an  electric-light  and  power  plant  in  the 
city  of  Milwaukee.  In  support  of  such  claim  counsel  rely 
upon  certain  decisions  of  this  court;  and  counsel  for  the 
plaintiff  rely  upon  certain  other  decisions  of  this  court  in 
support  of  its  claim  for  a  lien  herein.  We  shall  not  here 
undertake  to  harmonize  or  reconcile  all  of  such  decisions; 
much  less  all  that  has  been  said  in  the  different  opinions  in 
support  of  such  decisions;  but  we  will  attempt  to  decide 
this  case  in  accordance  with  the  principles  of  law  applicable 
to  the  facts  stated. 

The  early  case  of  BiU  v.  L.  C.  <b  M.  R.  Co.  11  Wis.  214, 
221,  was  an  action  to  enforce  a  mechanic's  lien  for  building 
a  part  of  a  brick  block,  which,  had  it  been  completed  ac- 
cording to  the  contract,  would  have  extended  "along  the 
whole  front  of  the  block,  upon  the  street,"  being  420  feet, 
and  to  the  depth  of  fifty-five  feet,  and  constituted  the  de- 
fendant's depot  in  Milwaukee.  The  "judgment  was  recov- 
ered by  default,  and  was  entered  for  a  lien  upon  the  interest 
of  the  company  in  the  whole  block  41."  On  the  application 
of  the  company  for  a  modification  of  the  judgment,  it  was 
made  to  appear  "  that  the  railroad  track  was  laid  across  the 
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6ast  part  of  the  block  between  the  buildings  and  the  river; 
that  the  whole  block  was  not  necessary  or  convenient  for 
the  use  of  the  buildings  erected,  which  were  designed  for 
stores  and  offices ; "  and  thereupon  the  court  modified  the 
judgment  "  so  as  to  confine  the  lien  to  the  west  sixty  feet 
of  the  particular  lots  on  which  the  building,  as  far  as  erected, 
Actually  stood."  On  the  appeal  by  the  plaintiff  from  such 
modified  judgment,  the  same  was  reversed  by  this  court, 
which  held  that  the  plaintiff  was  entitled  to  a  lien  upon  one 
acre  in  the  block ;  and  that,  as  the  block  exceeded  an  acre, 
it  was  necessary  for  the  court  to  determine  to  what  portion 
of  the  block  the  lien  extended;  and  so  this  court  came  to 
the  conclusion  ^  that  the  lien  of  the  appellants  was  equiva- 
lent to  a  mortgage  by  the  company  of  an  acre  in  the  block, 
and  that  it  should  be  adjudged  to  cover  the  south  one  acre 
of  the  block,  extending  from  the  river  to  the  street,  and 
that  it  should  be  so  sold  as  to  leave  what  remained  to  the 
company  in  a  compact  form,  extending  also  from  the  river 
to  the  street."  The  court  reached  that  conclusion  expressly 
because  the  premises  were  *'at  the  very  end  of  the  road,  and 
where  from  the  very  nature  of  the  premises,  it  would  be 
more  convenient  to  both  parties  "  that  they  should  be  so  di- 
vided, in  order  that  each  party  should  ^'  have  access  both  to 
the  river  and  the  street."  As  the  land  was  situated  at  the 
very  end  of  the  railway  tracks,  the  lien  could  be  thus  en- 
forced without  destroying  any  of  the  corporate  franchises 
of  the  company.  The  enforcement  of  the  lien  could  at  most 
only  result  in  acquiring  some  of  the  property  of  the  corpo- 
ration not  essential  to  the  enjoyment  of  such  corporate  fran- 
chises. Upon  that  ground  the  decision  may  be  sustained, 
although  the  reasoning  of  the  opinion  may  not,  in  all  re- 
spects, be  approved.  In  fact,  the  learned  justice  who  wrote 
the  opinion,  in  a  note  to  the  case,  states  that  some  of  such 
reasoning  was  inapplicable.  The  decision  seems  to  have 
gone  largely  upon  the  ground  of  the  superior  equity. 
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*i  I        I  III    ■  ■  ^ 

Two  years  after  that  decision,  a  mechanic's  lien  in  favor 
of  a  subcontractor  .was  enforced  by  this  court  against  the 
depot  of  a  railroad  company  and  a  certain  amount  of  land 
npon  which  it  was  situated,  seemingly  without  reference  to 
or  consideration  of  the  question  whether  the  corporate  fran- 
chises of  the  company  were  thereby  destroyed  or  impaired. 
CavTiey  v.  i.  C.  ds  M.  R.  Co.  15  Wis.  503,  509.  At  the  same 
term  of  the  court  it  was  held  that  a  municipal  corporation 
was  not  liable  to  garnishment  in  an  attachment  suit.  Burn- 
ham  'o.  Fond  du  Lac^  15  Wis.  193.  That  case  was  followed 
in  Buffhxmh  v.  Racine^  26  Wis.  449,  and  Merrell  v.  CampbeU^ 
49  Wis.  535.  Upon  the  principle  involved  in  those  cases,  it 
was  subsequently  held  by  this  court  that  the  lien  of  a  sub- 
contractor, under  the  statute,  did  not  extend  to  machinery 
furnished  by  him,  and  placed  in  a  building  constituting  a 
part  of  the  waterworks  of  a  city.  Wilkinson  v.  Hoffmam,^  61 
Wis.  637.  This  was  not  put  upon  the  ground  that  the  gen- 
eral language  of  the  statute  (sec.  3314)  was  not  broad  enough 
to  authorize  such  lien,  but  on  the  grounds  of  public  policy, 
and  because  the  objects  of  municipal  government  forbid 
that  the  clause  of  the  statute  referred  to  should  be  held  ap- 
plicable to  machinery  placed  in  a  building  constituting  a 
part  of  the  city  waterworks;  that  it  stood  upon  the  same 
ground  as  where  material  is  furnished  for  a  county  court 
house,  jail,  public  school  building,  or  other  public  building, 
which  are  held  to  be  exempt  from  the  operation  of  me- 
chanic's lien  laws;  and  that  upon  the  grounds  of  public 
necessity  and  convenience  it  was  held  that  the  lien  did  not 
attach.  That  case  has  been  repeatedly  approved  by  this 
court.  PlatteviUe  v.  Bell^  66  Wis.  326 ;  Chapman  F.  Mfg,  Co. 
V.  Oconto  W.  Co.  89  Wis.  264-271;  Strike  v.  Wis.  O.jF.  M.  L. 
Ins.  Co.  95  Wis.  586.  A  prominent  author  states  that:  "On 
the  grounds  of  public  policy,  the  mechanic's  lien  laws  do  not, 
in  the  absence  of  express  provisions,  apply  to  public  build- 
ings erected  by  states,  counties,  and  towns  for  public  use." 
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2  Jones,  Liens  (2d  ed.),  §  1375,  citing  many  adjudications 

from  numerous  states.     In  support  of  the  proposition,  see 

Zeonard  v,  Brooklyn^  71  N.  Y.  498 ;  Parke  Co.  CommVs  v. 

O^CannoTf  86  Ind.  531.    The  same  rule  is  there  stated  as 

applying  to  school  houses  and  waterworks  so  erected  for 

public  use.    The  **  public  policy "  mentioned  seems  to  be 

nothing  more  than  an  enforcement  of  the  old  common-law 

rule,  as  stated  by  Savage,  C.  J.,  that:  ^^  When  a  statute  is 

general,  and  any  prerogative  right,  title,  or  interest  would 

be  divested  or  taken  from  the  king,  in  such  case  he  shall 

not  be  bound,  unless  the  statute  is  made  by  express  words 

to  extend  to  him.^*    People  v.  HerhiineT^  4  Cow.  348.     In  an 

earlier  case  in  the  same  state,  it  was  said  that: 

"  In  a  representative  government,  where  the  people  do 
not  and  cannot  legally  act  in  a  body,  where  their  power  is 
delegated  to  others,  and  of  necessity  must  be  exercised  by 
them,  if  exercised  at  all,  the  reason  for  applying  the  maxim 
is  equally  cogent.  ...  On  the  ground  of  expediency 
and  public  convenience,  this  was  necessary.  As  an  attribute 
of  sovereignty,  it  was  equally  important  to  be  preserved." 
People  V.  Giiberty  18  Johns.  229. 

The  rule  thus  stated  by  Chief  Justice  Savage  was,  at  an 

early  day,  expressly  sanctioned  by  the  supreme  court  of  the 

United  States,  and  they  added  that : 

^^The  doctrine  that  the  government  should  not,  unless 
named,  be  bound  by  an  act  of  limitations,  is  in  accordance 
with  that  just  cited  from  Bacon,  because,  if  bound,  it  would 
be  barred  of  a  ri^ht;  and  in  all  such  cases  is  not  to  be  con- 
strued to  be  eaibraced  unless  named,  or,  what  would  be 
equivalent,  unless  the  language  is  such  as  to  show  clearly 
that  such  was  the  intent  of  the  act.  »  .  .  The  real  ground 
is  a  great  principle  of  public  policy,  which  belongs  alike  to 
all  governments,  that  the  public  interest  should  not  be  preju- 
diced by  the  negligence  of  public  officers  to  whose  care  they 
are  confided."     if.  S.  v.  Knight^  14  Pet.  315. 

See,  also,  DoUar  S.  Bomk  v.  U.  S.  19  Wall.  239;   U.  &  v. 

JETerron,  20  Wall.  263.    As  stated  in  one  of  these  cases,  the 

same  principle  has  been  decided  in  several  of  the  states;  and 
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all  upon  the  same  ground.  In  some  of  the  cases  it  is  held 
that  the  statates  of  limitation  dp  not  run  against  the  state 
unless  expressly  declared.  People  v.  OUberty  18  Johns.  229; 
Gomm.  V,  Hutchinson,  10  Pa.  St.  466.  In  other  cases  the 
rule  has  been  applied  to  the  discharge  of  bankrupts  or  in- 
solvents. In  the  administration  of  government  the  munici- 
pality is  the  agency  of  the  state. 

The  question  recurs  whether  the  rule  applicable  to  mu- 
nicipalities applies  also  to  qiuisi'Y>nhiio  corporations.  Upon 
that  question  there  seems  to  be  a  diversity  of  opinion. 
2  Jones,  Liens,  §§  1378,  1618,  et  seq.  There  can  be  no  ques- 
tion in  this  state  but  that  electric  railway  corporations,  as 
well  as  other  railway  corporations,  although  constructed  for 
the  private  emolument  of  those  engaged  in  such  enterprises, 
are  highways,  which  have,  nevertheless,  been  established 
under  the  authority  of  law,  and  primarily  for  the  conven- 
ience and  benefit  of  the  public.  They  both  nave  the  right 
of  eminent  domain.  Sec.  13,  art.  I,  Const. ;  sees.  1845-1863fl, 
Stats.  1898.  Such  being  the  relationship  between  the  cor- 
poration and  the  public,  the  supreme  court  of  the  United 
States  has  held  that: 

"  Ordinary  lien  laws  giving  to  mechanics  and  laborers  a 
lien  on  buildings,  including  the  lot  upon  which  they  stand,  or 
a  lien  upon  a  lot  or  farm  or  other  property  for  work  done 
thereon,  or  for  materials  furnished  in  the  construction  or  re- 
pair of  buildings,  should  not  be  interpreted  as  giving  a  lien 
upon  the  roadway,  bridges,  or  other  property  of  a  railroad 
company  that  mav  he  essential  in  the  operation  arid  main- 
tenance of  its  road  for  thepvhlic  purposes  for  which  it  was 
established.''  Bwncomhe  Co.  Comm?rs  v.  Tommey,  115  U.  S. 
122. 

In  that  case  Mr.  Justice  Hablan,  speaking  for  the  whole 
court,  said,  in  effect,  that  '*  a  different  construction  of  the 
statute  would  enable  parties  having  liens  "  for  small  amounts 
"  to  destroy  a  public  highway,  and  defeat  the  important  ob- 
jects which  the  state  intended  to  subserve  by  its  construc- 
tion. No  such  intention  should  be  imputed  to  the  legislature 
Vol.  110—41 
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unless  the  words  of  the  state  clearly  require  it  to  be  done." 
Page  129.  Thus  it  has  been  held  in  Pennsylvania  that  " the« 
results  to  be  produced  to  the  public  by  public  corporations  " 
for  building  bridges,  turnpikes,  railroads,  and  the  like  ^^  can- 
not be  disturbed  by  the  seizure  by  creditors  of  any  part  of 
the  property  essential  to  their  active  ajperations.^^  Foster  t?. 
Fowler^  60  Pa.  St.  27.  Debts  against  such  corporations  must 
be  recovered  in  the  ordinary  way,  so  as  to  allow  them  to 
progress  with  their  undertaking,  and  accommodate  the  pub- 
lic. Id.  Such  rules  were  applied  in  that  case  to  a  corporation 
for  introducing  water  into  a  town  for  the  accommodation 
of  its  inhabitants.  Id.  The  principle  involved  in  that  case 
was  approved  in  a  later  case  in  the  same  court,  "where  a 
mechanic's  lien  was  sustained  on  the  ground  that  the  public 
was  not  directly  interested  in  the  business  of  the  defendant 
corporation."  Oirard  Point  S,  Co.  v.  Southwark  F.  Co.  105 
Pa.  St.  2i8.  And,  also,  see  Chiest  v.  Merion  W.  Co.  142  Pa. 
St.  610,  615;  Reynolds  v.  Reynolds  L.  Co.  169  Pa.  St.  626. 
On  the  other  hand,  it  has  been  held  in  the  same  state  that: 

"  Lands  purchased  by  a  railroad  company  beyond  what  are 
actually  dedicated  to  corporate  purposes  are  bound  by  the 
lien  of  judgments  against  the  corporation,  and  are  liable  to 
be  levied  in  execution,  and  sold  by  the  sheriff,  as  are  the 
lands  of  any  other  debtor;  but  the  purchaser  at  such  sale 
takes  only  that  which  is  not  necessary  for  the  full  enjoy- 
ment and  exercise  of  the  corporate  franchise,  no  matter  how 
acquired  by  the  corporation."  Plymouth  R.  Co.  v.  ColtoeUj 
39  Pa.  St.  337. 

And  yet  in  the  same  case,  Woodwabd,  J.,  speaking  for 

the  court,  said : 

"  Though  the  corporation,  in  respect  to  its  capital,  is  pri- 
vate, yet  it  was  created  to  accomplish  objects  in  which  the 
public  have  a  direct  interestyand  its  authoritv  to  hold  lands 
was  conferred  that  these  objects  might  be  worked  out.  They 
shall  not  be  balked,  therefore,  by  either  the  act  of  the  com- 
pany itself  or  of  its  creditors.  For  the  sake  of  the  public, 
whatever  is  essential  to  the  corporate  functions  shall  be  re- 
tained by  the  corporation."    Page  339. 
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See,  also,  OaJda/nd  E.  Co.  v.  Keencm^  56  Pa.  St.  203.  The 
rale  of  construction  mentioned,  and  some  of  the  adjudica- 
tions cited  in  support  of  it,  have  repeatedly  been  sanctioned 
or  recognized  by  this  court.  Yellow  liiver  Imp,  Co,  v.  Wood 
Co,  81  Wis.  560,  562;  S.  C,  17  L.  R.  A.  92,  and  note;  Fond 
du  Lac  W,  Co.  v.  Fond  du  Lac^  82  Wis.  322,  329 ;  Chapmcm 
Valve  Mfg.  Co,  v,  Oconto  W.  Co.  89  Wis.  264;  Chicago^  M.  cfe 
Bt,  P.  R.  Co.  V.  Milwaukee^  89  Wis.  506 ;  Sia^  ex  ret.  Mil- 
wauTcee  St.  R.  Co.  v.  Anderson^  90  Wis.  550;  Wright  v.  Mil- 
wauhee  E,  R.  ds  Z.  Co.  95  Wis.  29;  Chicago  &  N.W.  R.  Co. 
<o.  Forest  Co,  95  Wis.  80,  89 ;  State  ex  rd.  Badger  1.  Co,  v, 
Anderson^  97  Wis.  114.  In  a  recent  case  Mr.  Justice  Mar- 
shall said : 

"  Much  confusion  often  happens  from  a  failure  to  dis- 
tinguish between  those  francnises  that  are  corporate  in  a 
strict  legal  sense  and  not  really  property  of  the  corporation, 
and  franchises  acquired  by  a  corporation  after  corporate  ex- 
istence commenced,  that  it  may  part  with  if  they  he  assign- 
able, or  be  deprived  of  without  corporate  existence  being 
affected,  and  which  may  survive  the  death  of  the  corpora- 
tion." Stais  ex  rd,  AtCy  Gen.  v.  Portage  City  W.  Co.  107  Wis. 
446. 

The  rule  to  be  deduced  from  the  best-considered  cases  seems 
to  be  that  a  railway  is  an  entirety,  and  that  under  the  gen- 
eral language  of  a  statute  no  lien  attaches  to  a  particular 
section  or  part  of  the  road  essential  to  its  operation  and 
maintenance  for  public  purposes;  but  that,  under  the  gen- 
eral language  of  such  statutes,  alien  may  be  enforced  against 
such  structures  and  property  of  the  corporation  as  are  not 
essential  to  the  operation  and  maintenance  of  the  railway 
for  the  public  purposes  for  which  it  was  established.  In 
addition  to  the  authorities  cited,  see  National  F.  cfe  P.  Works 
V.  Oconto  W.  Co.  52  Fed.  Kep.  43;  S.  C  68  Fed.  Eep.  1006;  2 
Jones,  Liens  (2d  ed.),  §§  1618, 1619;  3  Elliott,  E.  R.  §§  1066- 
1075.    In  one  of  these  sections  Mr.  Elliott  says: 

^^  The  courts  will  not  presume  that  the  legislature  intended 
to  subject  the  public  to  the  annoyances  and  inconveniences 
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which  would  necessarily  attend  the  enforcement  of  a  me- 
chanic's lien  against  a  railroad  under  a  general  mechanic's 
lien  law,  and  will  not  so  construe  it,  nnless  such  an  inter- 
pretation is  clearly  required."    Id.  §  1066. 

The  distinction  between  the  cases  where  liens  cannot  be 
enforced  against  a  particular  structure  or  section  of  a  rail- 
way, essential  in  its  operation  and  maintenance  for  the  public 
purposes  for  which  it  was  established,  and  the  cases  where 
the  lien  may  be  enforced  against  a  particular  structure  be- 
longing to  such  corporation,  but  not  so  essential  to  its  oper- 
ation and  maintenance,  and  hence  which  may  be  taken  from 
the  corporation  without  destroying  or  impairing  its  corpo- 
rate franchises,  has  not  always  been  observed  in  this  court. 
The  question  is  not  whether  the  legislature  may,  in  its  wis- 
dom, authorize  the  enforcement  of  such  lien  in  any  case,  but 
whether  the  general  language  of  our  statute  shall  be  so  con- 
strued as  to  authorize  9, pro  tcmto  destruction  of  the  corpo- 
rate functions  created  as  an  entirety,  and  primarily  for  the 
benefit  of  the  public.  In  other  words,  courts  are  not  author- 
ized, in  the  construction  of  such  general  language,  to  repeal 
pro  tcmto  the  charter  of  a  corporation  so  created  primarily 
for  the  public  benefit,  especially  in  violation  of  a  well  estab- 
lished rule  of  construction  of  such  general  statutes  so  far  as 
public  right-s  are  concerned.  Such  rule  was  not  observed  in 
Carney  v.  Z.  G.  dk  M.  R,  Co.  15  Wis.  503,  and  the  more  re- 
cent case  of  Purtell  v.  Chicago  F.  cfe  B.  Co,  74r  Wis.  132.  In 
the  case  at  bar  it  is  admitted  that  the  defendant  was  en- 
gaged in  carrying  out  and  completing  its  contract  with  the 
city  by  means  of  its  plant  and  appliances  "  other  than  the 
new  power  house  "  in  question.  In  other  words,  it  is  admitted 
that  the  new  power  house,  against  which  the  lien  is  sought 
to  be  enforced,  was  not  essential  to  the  operation  and  main- 
tenance of  the  defendant's  system  of  street  railways,  and  an 
electric-light  and  power  plant  for  the  public  purposes  for 
which  the  defendant  corporation  was  established.   It  follows 
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from  what  has  been  said  that  the  plaintiff  is  entitled  to  such 
lien. 

By  the  Court. —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  with  directions  to  overrule  the 
demurrer  and  for  further  proceedings  according  to  law. 

BasdbeNi  J.i  took  no  part. 


Krbideb, by  guardian  ad  litem^  Appellant,  vs.  The  Wiscon-J^    ^]feS| 


sm  BivEB  Paper  &  Pulp  Compaky,  Eespondent 

January  19 — June  20^  190 L 

Master  and  servant:  Personal  injuries:  Negligence:  Evidence:  Defective 
machinery:  Witnesses:  Adverse  party:  ^  Oeneral  managing  agent  ^^ 
of  corporation:  Trial:  Unguarded  machinery:  Assumption  of  risk: 
Fellow-servants. 

1.  In  an  aotion  to  recover  damages  for  an  injury  caused  by  negligence 
it  is  not  error  to  exclude  evidence  tending  to  prove  that  after  the 
employee  was  injured  the  defects  in  the  machinery  were  repaired. 

"2.  In  such  action  it  is  not  error  to  sustain  objections  to  questions  asked 
the  manager  of  the  defendant's  mill,  as  to  whether  he  had  ever 
heard,  prior  to  the  injury  in  question,  of  any  one  else  being  hurt 
by  the  appliance  in  question. 

-8.  Where  there  is  other  undisputed  evidence  on  the  same  subject  it  is 
not  error  to  exclude  testimony  by  defendant's  manager,  who  was 
not  a  practical  machine  man,  as  to  his  knowledge  of  the  use,  pur- 
pose, and  necessity  of  a  certain  improved  form  of  appliance. 

A,  Neither  is  the  exclusion  of  such  testimony  error,  when  there  is  no 
evidence  that  other  employers  in  similar  businesses  and  in  the  ex- 
ercise of  ordinary  care  and  prudence  were  in  the  habit  of  using 
such  improved  appliances. 

A.  An  employer  is  not  guilty  of  negligence  merely  because  he  does  not 
adopt  the  best  or  most  approved  way  and  machinery.  It  is  suffi- 
cient if,  in  the  exercise  of  ordinary  care  and  prudence,  he  adopts 
the  ordinary  way  and  machinery  in  use  by  other  employers,  in 
similar  businesses. 
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6u  A  witness  whose  deposition  as  an  adverse  party  was  attempted  to 
be  talcen  under  sec.  4096,  Stats.  1898,  testified  that  he  was  not  an 
officer  or  stockholder  of  defendant  corporation;  that  he  was  local 
manager  of  its  mill  at  a  certain  place;  that  the  money  used  in  that 
mill  went  through  his  hands;  that  he  paid  employees,  looked  after 
outside  busmess,  bought  material,  and  conducted  the  correspond- 
ence relating  to  the  mill,  but  that  he  had  nothing  to  do  with  the 
mechanical  running  of  the  mill  nor  the  hiring  of  help,  and  that  he 
worked  under  the  direction  of  the  defendant's  president,  who  made 
weekly  visits  to  the  mill  Held,  that  the  witness  was  not  the  "  gen- 
eral managing  agent "  of  defendant,  within  the  meaning  of  said 
sec.  4096,  nor  of  sec.  4068,  which  permits  the  "  general  managing 
*  agent "  of  any  corporation  which  is  a  party,  or  for  whose  benefit 
the  action  or  proceeding  is  prosecuted  or  defended,  to  be  examined 
on  the  trial  '*as  if  under  cross-examination,  at  the  instance  of  the 
adverse  party." 

[7.  Whether  an  exception  to  the  ruling  against  the  reading  of  such  dep- 
osition is  available  to  obviate  any  error  in  excluding  certain  parts 
thereof,  not  decided] 

&  In  an  action  for  personal  injuries  received  while  employed  in  de- 
fendant's mill  it  is  not  error  to  exclude  testimony  as  to  the  proper 
lighting  facilities  of  such  mill,  where  it  appeared  that  the  plaint- 
iff commenced  working  at  six  o'clock  in  the  evening  of  July  15. 
and  there  was  nothing  in  the  complaint  or  plaintiff's  testimony  in- 
dicating that  any  want  of  light  contributed  to  the  injury,  or  that 
the  injury  occurred  at  night,  or  that  it  was  dark  at  the  timeu 

9l  When  the  plaintiff  in  an  action  for  personal  injuries  has  testified 
fully  as  to  the  circumstances  of  the  accident,  and  other  witnesses 
have  been  examined,  and  counsel  has  discussed  the  question  of  the 
iiijury,  and  the  court,  in  making  a  ruling,  has  commented  thereon, 
it  is  not  error  to  refuse  to  allow  plaintiff,  on  being  recalled,  to  go 
over  his  testimony  again,  that  being  a  matter  within  the  discre- 
tion of  the  courts 
lOl  Under  sea  16d€i7,  Stata  1898,  providing  that  all  shafting,  so  located 
as  to  be  dangerous  t^o  employees  in  the  d  ischarge  of  their  duties,  shall 
be  securely  guarded  or  fenced,  the  question  whether  an  employer 
is  negligent  in  failing  to  guard  a  set-screw  on  a  paper  winder  pro- 
jecting nine  sixteenths  of  an  inch  above  the  surface  is  for  the  jury. 
IL  Plaintiff,  nineteen  years  of  age,  with  some  experience  as  a  factory 
workman,  and  four  and  one-half  days'  experience  in  defendant's 
paper  mill,  was  injured  while  assisting  to  operate  a  paper  winder. 
On  being  told  to  hold  the  box  of  the  machine  down  while  the  paper 
was  being  wound,  he  pressed  down  with  his  hands^  and,  that  being 
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insufficient,  put  his  whole  weight  against  the  box  by  leaning  over 
It,  his  chest  resting  on  his  elbows,  in  which  condition  his  clothing 
was  caught  by  a  set-screw  projecting  nine  sixteenths  of  an  inch 
from  a  shaft  which  was  revolving  toward  him  at  a  great  rate  of 
speed,  and  he  was  injured.  There  was  evidence  tliat  the  nature  of 
the  work  had  been  explained  to  him  by  the  foreman,  and  that  the 
plaintiff  had  noticed  that  the  shaft  was  not  moving  smoothly. 
Heldf  that  the  plaintiff  assumed  the  risk  and  could  not  recover. 
WiNSLOW,  J.,  dissents. 
12.  The  fact  that  the  plaintiff  was  told  to  hold  the  box  down  by  a  oo^m- 
ployee  does  not  affect  the  employer's  responsibility,  the  latter  not 
being  responsible  for  any  alleged  misconduct  of  a  fellow-servant 
in  that  respect. 

•Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county :  George  W.  Buknell,  Circuit  J  udge.   Affirmed. 

For  the  appellant  there  was  a  brief  by  Brown  dk  Pradt^ 
attorneys,  and  Barber  <&  Beglinger,  of  counsel,  and  oral 
argument  by  Fred.  Beglinger. 

For  the  respondent  there  was  a  brief  by  C.  H.  Van  Alstine^ 
and  oral  argument  by  Chas.  M.  Morris. 

Cassoday,  C.  J.  This  is  an  action  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff  while  in  the  em- 
ploy H)f  the  defendant,  July  15, 1896,  and  at  work  upon  a 
paper  winder,  being  a  machine  which  wound  the  finished 
paper  as  fast  as  it  was  manufactured  upon  spools  or  bobbins, 
and  consisted  of  two  upright  standards  or  supports  about 
forty  inches  in  height,  securely  fastened  to  the  floor  oppo- 
site each  other,  and  about  ten  feet  apart.  Upon  the  upper 
end  of  each  such  standards  there  was  a  shaft  box  or  socket 
about  two  and  one-half  inches  wide  and  four  inches  long, 
each  box  being  in  two  pieces,  With  semicylindrical  grooves, 
and  a  shaft  about  two  and  one-fourth  inches  in  diameter 
running  from  one  standard  to  the  other,  about  forty  inches 
from  the  floor,  the  ends  of  which  rested  in  the  lower  halves 
of  the  boxes  or  sockets,  and  the  upper  halves  of  such  boxes 
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rested  on  the  lower  halves  and  the  journals  of  the  shaft, 
the  upper  halves  being  hinged  at  one  end  to  the  lower 
halves  and  held  in  place  at  the  other  end  by  dogs  or 
catch  buttons.  After  loosening  the  dogs  or  catch  buttons, 
the  upper  halves  could  be  raised,  so  as  to  allow  the  shaft 
to  be  lifted  out  of  the  lower  halves  of  the  boxes.  Each 
end  of  the  shaft  projected  outward  some  from  the  stand- 
ards, and  had  various  collars  at  the  end  of  the  shaft  to 
keep  it  from  lateral  motion.  The  collar  at  the  end  of  the 
shaft  on  the  right-hand  of  the  attendant  (the  plaintiff  at 
the  time  of  the  injury)  was  about  three  fourths  of  an  inch 
thick,  and  close  up  to  the  boxes,  and  movable,  and  held  in 
place  and  kept  tight  by  means  of  a  set-screw  with  a  square 
head,  being  a  small  steel  bolt  with  threads  upon  it  passing 
through  the  collar  and  against  the  shaft,  which  projected 
nine  sixteenths  of  an  inch  above  the  surface  of  the  collar. 
The  set-screw  was  a  few  inches  distant  from  the  stand- 
ards,  and  was  used  to  release  or  loosen  the  collar  from  the 
shaft  by  turning  it  with  a  wrench.  The  shaft,  when  wind- 
ing paper,  had  on  it  a  spool  of  wood  or  iron,  on  which 
the  paper  was  wound,  and  revolved  at  various  rates  of 
speed, —  from  106  to  4:75  revolutions  per  minute, —  the  9peed 
being  decreased  as  the  spool  filled.  The  end  of  the  shaft 
at  the  attendant's  right  hand  extended  about  one  foot  b^ 
yond  the  box.  The  shaft  was  operated  by  means  of  belts 
and  pulleys  connecting  it  with  the  other  machinery  of  the 
mill.  The  negligence  alleged  is  to  the  effect  that  the  shaft 
was  not  properly  and  securely  fastened  and  held  in  place  at 
the  bearing  points,  so  as  to  revolve  smoothly  and  evenly  at 
all  times,  but  would  run  irregularly  and  unevenly,  and  at 
times  shake  and  jump;  that  the  shaft  gearing  and  set  screw 
were  uncovered,  and  not  safeguarded  or  fenced  in,  and  the 
set-screw  was  not  countersunk;  that  the  plaintiff  was  igno- 
rant of  the  presence  of  the  set-screw  and  its  projection,  and 
the  dangerous  character  of  the  shaft  and  its  bearingS|  and 
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the  defendant  negligently  failed  to  inform  him  of  such  dan- 
gerous machine,  but  ordered  and  directed  him  to  work  and 
attend  the  paper  on  the  spool  of  such  revolving  shaft;  that 
while  so  working,  and  while  the  shaft  was  in  motion,  the 
plaintiff's  clothing  was  caught  by  the  shaft  and  set-screw, 
and  he  was  thrown  with  great  force  and  violence  around 
the  end  of  the  shaft  and  against  the  floor  and  the  standard, 
and  badly  injured.  The  defendant  answered  by  way  of  ad- 
missions, denials,  and  counter  allegations,  and,  among  other 
things,  to  the  effect  that  the  shaft  and  set-screw  were  so 
located  and  used  as  to  make  it  impracticable  to  guard  or 
fence  the  same.  Upon  the  trial,  and  at  the  close  of  the  tes- 
timony on  the  part  of  the  plaintiff,  the  court  granted  a  non- 
suit, and  from  the  judgment  entered  thereon  the  plaintiff 
brings  this  appeal. 

It  is  undisputed  that  the  manner  of  using  the  winder  was 
to  the  effect  that  four  men  were  employed  on  the  machine 
of  which  the  winder  was  a  part,  the  machine  tender  and 
three  others;  that  one  of  the  men  arranged  the  paper  so 
that  it  would  properly  wind  around  the  spool;  that  the 
shaft  was  then  set  in  motion,  and  was  kept  in  motion  until 
the  spool  was  full;  that,  when  the  spool  was  full,  the  winder 
was  stopped,  and  the  upper  halves  of  the  boxes  were  raised 
and  thrown  back,  and  the  shaft  lifted  out  and  rolled  on  the 
paper  roll  down  a  plank  to  the  floor;  that  the  set^screw  was 
loosened  before  or  after  the  shaft  was  lifted  out  of  the  boxes, 
and  the  collar  was  removed,  so  that  the  shaft  might  be 
pulled  out  of  the  spool;  that  the  shaft  was  then  pulled  out 
of  the  spool,  and  another  spool  was  placed  thereon,  and  it 
was  put  into  the  boxes  again,  and  the  collar  and  set-screw 
were  adjusted,  and  the  paper  winder  was  again  ready  for 
its  work;  that  it  took  a  little  less  than  one  hour  to  fill  a 
spool. 

1.  We  perceive  no  error  in  excluding  testimony  tending 
to  prove  that  some  time  after  the  injury  the  defendant 
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caused  the  set-screw  to  be  countersunk.  This  court  has  re- 
peatedly held  that  evidence  tending  to  prove  that  defects 
in  machinery  or  a  highway  have  been  repaired  after  an  in- 
jury is  inadmissible  in  an  action  to  recover  damages  for 
such  injury.  Lang  v.  Sanger^  76  Wis.  71,  75;  Anderson  v. 
a,  St.  p.,  JU.  (6  0.  R.  Co.  87  Wis.  195, 202;  PhiUips  v,  WU- 
lowy  70  Wis.  6;  Hicharda  v,  Oshhoah,  81  Wis.  226;  Barrett 
V.  Hammond,  87  Wis.  654.  The  first,  third,  fourth,  and  fifth 
errors  assigned  come  within  the  principles  stated,  and,  for 
the  reasons  given,  are  overruled. 

2.  Error  is  assigned  because  the  court  sustained  an  ob- 
jection to  a  question  put  to  William  T.  Whiting  —  a  witness 
on  the  part  of  the  plaintiff,  and  the  defendant's  local  man- 
ager of  the  mill  in  question  —  as  to  whether  he  had  ever 
heard,  prior  to  the  injury,  "of  any  one  else  being  hurt  on 
this  set-screw."  This  court  has  repeatedly  held  that  evi- 
dence tending  to  prove  the  fact  of  such  prior  injury  was 
inadmissible.  PhiUips  v.  Willow,  supra;  Richards  v.  Osh- 
hosh,  supra;  Barrett  v.  Hammond,  supra.  Certainly,  it  was 
more  objectionable  to  prove  that  he  had  heard  some  one 
say  that  some  one  else  had  been  hurt  on  the  set-screw.  Of 
course,  the  plaintiff  was  at  liberty  to  prove,  if  he  could,  by 
legitimate  evidence,  that  the  set-screw  was  dangerous;  and 
that  the  defendant  had  notice  of  it  prior  to  the  injury  in 
question.  For  these  reasons,  the  eighth  error  assigned  must 
be  overruled. 

3.  After  the  same  witness  had  testified  that  he  did  not 
claim  to  be  a  practical  machine  man,  and  was  not  a  practical 
machine  man,  he  was  asked  by  the  plaintiff^s  counsel  these 
questions:  " Did  you  ever  see  countersunk  set-screws ?  .  ,  . 
What  was  the  object  of  countersinking?"  The  objections 
to  such  questions  were  sustained,  and  we  perceive  no  error 
in  such  rulings.  It  is  admitted  in  the  answer  that  the  set- 
screw  in  question  "  was  not  countersunk."  The  plaintiff  s 
witness  Barnes,  "a  practical  machinist,"  was  allowed  totes^ 
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tify  that  "  the  countersinking  of  a  set-screw  is  one  that  is  let 
into  the  collar  so  that  the  outer  circumference  of  it  is  smooth^ 
nothing  projecting  over  it,  so  that  the  set-screw  does  not 
project  over  the  collar;"  that  "it  is  done  with  a  drill  with 
a  center  in  it,"  and  costs  seventy-five  cents;  and  that  the 
object  of  it  was  to  prevent  anything  coming  in  contact  with 
it  from  being  caught.  Such  evidence  is  undisputed.  There 
is  no  evidence  in  this  case  that  other  employers  of  ordinary 
care  and  caution,  engaged  in  similar  business,  were  in  the 
habit  of  countersinking  such  set-screws.  The  defendant  is 
not  to  be  held  guilty  of  negligence  merely  because  it  did  not 
adopt  the  best  or  most  approved  way.  It  was  sufficient  for 
the  defendant  to  adopt  the  ordinary  way  and  machinery  in 
use  by  other  employers  in  similar  business  in  the  exercise  of 
ordinary  care  and  prudence.  Innes  v.  MilwauTcee^  96  Wis. 
170,  174,  and  cases  there  cited. 

4.  Most  of  the  errors  thus  assigned  arose  upon  the  testi- 
mony taken  on  the  examination  by  the  plaintiff  of  William 
T.  Whiting,  at  Stevens  Point,  nearly  two  years  before  the 
trial,  as  an  adverse  witness,  under  sec.  4096,  Stats.  1898, 
amended  by  ch.  29,  Laws  of  1899.  That  section  provides 
that  "  the  examination  of  the  president,  secretary  or  other 
principal  officer  or  general  managing  agent"  of  a  private 
corporation,  when  a  party  to  an  action,  may  "be  taken 
by  deposition  at  the  instance  of  the  adverse  party  in  any 
action  or  proceeding,  at  any  time  after  the  commencement 
thereof  and  before  judgment."  To  the  reading  of  the  dep- 
osition taken  upon  such  examination  the  defendant  ob- 
jected on  the  ground  that  the  witness,  Mr.  Whiting,  was 
then  in  court,  and  that  there  was  nothing  to  show  that  he 
was  one  of  the  persons  mentioned  in  the  statute  authorizing 
the  examination  of  parties  as  an  adverse  witness.  The  ob- 
jection was  overruled,  and  the  defendant  excepted.  The 
witness  William  T.  Whiting  in  such  deposition  testified  to 
the  effect  that  he  was  not  an  officer  or  stockholder  of  the 
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defendant  corporation;  that  he  was  the  general  manager  of 
the  company, — that  is  to  say,  he  was  the  local  manager  of 
the  mill,  and  had  the  local  management  at  that  place,  but 
had  nothing  to  do  beyond  that;  that  the  officers  of  the  com- 
pany were  George  A.  Whiting,  president,  E.  C.  Eussell, 
vice-president,  C.  A.  Babcock,  secretary  and  treasurer;  that 
Babcock  and  Whiting  lived  at  Neenah,  and  Eussell  at  Osh- 
kosh.  After  completing  the  reading  to  the  jury  of  the  dep- 
osition of  William  T.  Whiting  so  taken,  the  plaintiff  called 
him  for  further  examination,  and  he  testified  to  the  effect 
that  he  had  heard  his  deposition,  so  taken,  read  to  the  jury; 
that  he  was  the  same  person  who  gave  that  deposition;  that 
he  was  the  manager  of  the  mill, —  the  local  manager, —  and 
was  in  July,  1896;  that  he  was  not  the  general  managing 
agent  of  the  defendant;  that  the  money  that  was  used  in 
the  mill  went  through  his  hands,  buying  supplies,  paying 
off  men,  and  looking  after  the  outside  business,  buying  pulp, 
looking  after  houses  and  real  estate  belonging  to  the  com- 
pany;  that  he  conducted  the  correspondence  relating  to  the 
mill;  that  he  did  not  have  anything  to  do  with  the  direct 
running  of  the  mill, —  the  mechanical  running  of  the  miU, — 
and  never  had;  that  he  was  not  the  paper  maker;  that  Mr. 
Partington  was  hired  for  that  purpose,  and  that  he  hired 
the  help  and  discharged  them;  that  George  A.  Whiting, 
president  of  the  company,  lived  at  Neenah,  the  home  of  the 
company,  and  had  the  management  of  the  mill  at  Stevens 
Point,  over  him;  that  whatever  orders  he  gave  as  to  the«na- 
chinery  and  stock,  and  what  should  be  manufactured,  w^as 
done  under  his  direction,  and  his  orders  were  obeyed ;  that 
George  A.  Whiting  was  there  every  week,  and  gave  his  in- 
structions, and  he  and  Partington  carried  them  out.  The 
defendant  objected  to  further  examination  of  the  witness 
by  the  plaintiff's  counsel  on  the  ground  that,  as  the  witness 
was  not  the  president,  secretary,  or  any  principal  officer, 
or  general  managing  agent  of  the  defendant,  he  was  not 
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subject  to  such  examination  upon  the  trial,  ^^as  if  under 
cross-examination,"  at  the  instance  of  the  plaintiff,  as  ^Hhe 
adverse  party,"  as  prescribed  in  sec.  4068,  Stats.  1898.  The 
court  sustained  the  objection,  and  the  plaintiff  excepted. 
The  court  then  granted  the  plaintiff's  request  to  further  ex- 
amine the  witness  as  to  his  qualifications;  and  he  did,  but 
elicited  no  more  favorable  testimony.  The  court  again  sus- 
tained the  objection  to  the  competency  of  the  witness  under 
sec.  4068,  Id.,  but  did  not  rule  that  he  was  not  competent  as 
a  witness  generally.  The  plaintiff  excepted,  and  asserted 
that  he  did  not  wish  to  call  him  as  a  general  witness.  We 
are  constrained  to  hold  that  such  objections  were  properly 
sustained.  The  witness  was  called  by  the  plaintiff,  and  he 
had  no  right  to  examine  him  '^as  if  under  cross-examina- 
tion." He  was  not  the  "general  managing  agent"  of  the 
defendant,  within  the  meaning  of  sec.  4068  nor  sec.  4096. 
Each  of  those  sections  "  refer  to  an  agent  having  a  general 
supervision  over  the  affairs  of  the  corporation."  Upper 
Miss,  Transp.  Co.  v.  Whittaker^  16  Wis.  220 ;  Ga/rr  v.  Com- 
mercial Bank^  19  Wis.  272;  Wheeler  cfe  W,  Mfg,  Co.  v.  Zaw- 
souj  57  Wis.  404.  It  follows  from  what  has  been  said  that 
the  reading  of  the  deposition  of  William  T.  Whiting,  under 
the  circumstances  stated,  was  improper,  and  the  objection 
to  the  same  should  have  been  sustained;  and,  possibly,  the 
exception  to  such  ruling  might  be  available  to  obviate  any 
supposed  error  in  excluding  certain  parts  of  that  deposition, 
but  it  is  unnecessary  to  determine  the  question  in  this  action. 
5.  In  the  deposition  of  William  T.  Whiting,  so  taken,  he 
was  asked  these  questions  by  the  plaintiff's  counsel :  "  How 
was  your  mill  lighted  ?  "  "  How  was  it  as  to  the  number  of 
lights  you  had  ?  "  Error  is  assigned  because  the  objl3ction 
to  each  of  those  questions  was  sustained.  There  is  nothing 
in  the  complaint  nor  in  the  plaintiff's  testimony  indicating 
that  any  want  of  light  contributed  to  the  injury.  It  is  not 
even  alleged  that  the  injury  occurred  in  the  night,  and  we 


664  SUPEEME  COUET  OF  WISCONSIN.         [110 

Krelder  vs.  The  Wisconsin  River  Paper  ft  Pulp  Co. 

find  no  evidence  that  it  occurred  in  the  night,  nor  that  it 
was  dark  at  the  time.  The  plaintiff  testified  that  bis  time 
for  commencing  work  was  six  o'clock  in  the  evening.  That 
was  long  before  dark  on  July  15,  1896,  when  the  injury  oc- 
curred. We  find  no  error  in  sustaining  the  objection  to  such 
questions. 

6.  Error  is  assigned  because,  after  the  plaintiff  had  testi- 
fied fully  as  to  the  manner  in  which  his  clothes  were  caught 
and  he  was  injured,  and  after  a  large  number  of  other  wit- 
nesses had  been  sworn  and  examined,  and  after  counsel  had 
discussed  the  question,  and  the  court,  in  making  at  ruling, 
had  commented  upon  the  fact,  counsel  recalled  the  plaintiff, 
who  testified  that  he  had  overalls  on  at  the  time  of  the  in- 
jury which  came  way  up  to  his  chest,  close  to  his  neck, 
about  four  inches  from  his  neck,  fastened  up  with  buttons; 
and  that  he  had  heard  the  witness  who  had  just  testified. 
He  was  then  asked  bv  his  counsel  whether  the  set-screw  on 
the  collar  caught  in  his  overalls,  and  also  whether  he  felt 
his  overalls  being  torn  in  any  place  from  the  moment  he 
was  caught;  and  error  is  assigned  because  the  court  sus- 
tained an  objection  to  each  of  such  questions.  The  trial 
court  certainly  had  some  discretion  as  to  allowing  the  plaints 
iff  to  go  over  his  testimony  again  under  the  circumstances 
stated.    We  perceive  no  error  in  sustaining  such  objections. 

7.  Error  is  assigned  because  the  court  granted  a  nonsuit 
and  dismissed  the  action.  It  is  contended  that  the  admitted 
fact  that  the  set-screw  projected  nine  sixteenths  of  an  inch 
above  the  surface  of  the  collar  constituted  actionable  negli- 
gence. Counsel  for  the  plaintiff  cite  two  cases  which  have 
some  bearing  upon  the  question.  In  the  Missouri  case  cited 
the  shaft  was  twelve  feet  long,  six  inches  in  diameter,  and 
about  ten  inches  above  the  floor,  and  covered,  except  for  a 
space  of  about  three  feet  at  the  end  nearest  the  turntable. 
The  collar  at  that  end  of  the  shaft  was  about  an  inch  and  a 
half  thick,  and  the  set-screw  projected  above  it  about  two 
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inches,  and  the  shaft  revolved  250  revolutions  per  minate. 
On  the  first  trial  a  nonsuit  was  granted,  bat  the  judgment 
thereon  was  reversed  by  the  appellate  court  on  the  ground 
that  the  danger  was  partly  hidden.  Dowling  v.  Oerard  B, 
Alien  <&  Co.  6  Mo.  App.  195.  That  judgment  was  affirmed 
by  the  supreme  court.  74:  Mo.  13.  The  next  trial  resulted 
in  a  verdict  for  the  plaintiff;  and  the  judgment  thereon  was 
reversed,  for  error,  by  the  supreme  court.  88  Mo.  293. 
Upon  a  retrial  the  plaintiff  recovered  a  verdict  and  judg- 
ment, and  the  same  was  affirmed  by  the  supreme  court  on 
the  ground  that  the  plaintiff  was  an  inexperienced  youth  of 
seventeen  years  of  age,  and  was  ignorant  of  the  danger,  and 
had  received  no  warning.  In  the  Vermont  case  cited  \^Geno 
V.  Fall  Mountain  P,  Co.  68  Vt.  571]  the  plaintiff  was  six- 
teen years  of  age.  On  the  night  of  the  accident  he  was  in- 
structed by  the  foreman  to  oil  the  countershaft,  which  pro- 
pelled the  machinery  and  was  fastened  to  the  ceiling  eight 
or  ten  feet  above  the  floor.  In  attempting  to  do  so  he 
walked  up  over  the  screens,  and  reached  his  hand  to  the 
bearings;  and,  while  attempting  to  oil  the  countershaft, 
the  sleeve  of  his  frock  was  caught  upon  a' set-screw,  not 
countersunk,  but  projecting  three  fourths  of  an  inch  above 
the  surface  of  the  collar,  and  he  was  seriously  injured.  The 
court  sanctioned  a  charge  to  the  jury  that: 

"If  the  defendant,  in  the  use  of  this  set-screw  in  the 
place  where  it  was  used,  was  in  the  exercise  of  the  care  and 

{)mdence  that  prudent  men  are  accustomed  to  exercise  in 
ike  circumstances,  then  the  defendant  is  not  liable  on  ac- 
count of  negligence  in  using  this  set-screw  in  that  place, 
and  for  the  purposes  it  did  use  it.  The  emploj^er  is  not 
bound  to  use  the  newest  and  best  appliances  for  his  employ- 
ees, but  he  performs  his  duty  when  he  furnishes  those  of 
ordinary  character  and  reasonably  safe,  and  the  former  is 
the  test  of  the  latter."  Geno  v.  FaU  Mountain  P.  Co.  68 
Vt.  571. 

The  particular  fact  which  the  court  appears  to  have  em- 
phasized was  whether  the  use  of  the  set-screw  "  in  the  place 
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where  it  was  set  was  reasonably  safe  in  view  of  the  fact 
that  the  plaintiff  was  required  to  oil  the  bearings  upon  the 
countershaft,  and  was  liable  to  coine  in  contact  with  the 
head  of  the  set-screw."  Pages  576,  577.  The  defendant 
cites  a  Massachusetts  case  where  the  plaintiff,  a  boy  sixteen 
years  of  age,  worked  in  a  room  where  was  a  horizontal 
shaft  twelve  feet  long  and  about  one  foot  above  the  floor, 
resting  on  bearings  at  each  end,  to  which  power  was  com- 
municated by  a  belt  from  an  upper  shaft.  To  prevent  lon- 
gitudinal vibration  of  the  lower  shaft,  an  iron  collar  was 
fastened  to  one  end  of  it  by  a  se^sc^ew,  the  end  of  which 
projected  half  an  inch  above  the  surface  of  the  collar.  And 
the  court  "  held  that  there  was  no  evidence  that  there  was 
a  breach  of  any  duty  on  the  part  of  the  defendant  which  he 
owed  to  the  plaintiff.  Ildd^  also,  that  the  defendant  was 
not  bound  to  box  the  shaft,  and  that  the  fact  that  the  collar 
could  be  secured  to  the  shaft  without  a  projecting  screw  or 
nut  was  not  evidence  from  which  the  jury  would  be  war- 
ranted in  finding  tha*  the  defendant  was  not  justified  in 
using  the  device."  Ilale  v.  Cheney ^  159  Mass.  269.  In  a 
later  case  in  the  same  state  it  was  held  that : 

"  If  the  proprietor  of  a  factory  has  in  use  a  projecting  set- 
screw  for  holding  the  collar  on  a  shaft  upon  which  is  a  pul- 
ley, although  there  is  a  safer  kind  of  set-screw  in  common 
use,  he  owes  no  duty  to  a  person  entering  his  employ  to  box 
the  pulley  or  shaft,'  or  to  change  the  set-screw  for  a  safer 
one."     Rooney  v.  SewaU  db  D.  C.  Co,  161  Mass.  153. 

The  case  at  bar  differs  in  some  respects  from  any  of  the 
cases  cited.  In  this  state  we  have  a  statute  which  declares 
that  "all  belting,  shafting,  gearing,  hoists,  fly  wheels,  ele- 
vators, and  drums "  in  every  place  where  persons  are  em- 
ployed to  perform  labor,  "  so  located  as  to  be  dangerous  to 
employees  in  the  discharge  of  their  duty,  shall  be  securely 
guarded  or  fenced  "  by  the  owner  or  manager  thereof.  Sec. 
1636;,  Stats.  1898.  That  statute  has  frequently  received 
consideration  from  this  court.     Thonipson  v.  Johiuton  Bro», 


Wis.]  JANUARY  TEEM,  1901.     '  .     657 

Kreider  ts.  The  Wisconsin  River  Paper  ft  Pulp  Co. 

Co.  86  Wis.  582;  Thompson  v.  Edward  P.AUis  Co.  89  Wis. 
528 ;  Ouinard  v.  Knapp-Stout  cfe  Co.  Company ^  95  Wis.  485 ; 
PowaUke  v.  Crea/m,  City  Brick  Co.,  a^ite,  p.  461.  Most  of 
these  cases  leave  it  to  the  jary  to  say  Whether  the  unguarded 
shafting  or  gearing  was  so  located  as  to  be  dangerous.  Of 
course,  where  there  is  no  room  for  conflicting  inferences,  it 
is  for  the  court.  We  cannot  hold,  as  a  matter  of  law,  that 
the  defendant  was  not  guilty  of  negligence  by  reason  of 
such  projecting  set-screw  being  unguarded. 

8.  But  the  cases  just  cited,  and  others  which 'might  be 
cited,  also  hold  that  such  statutes  do  not  give  a  right  of  re- 
covery in  any  case  where  the  plaintiff  has  assumed  the  risk, 
or  been  guilty  of  contributory  negligence.  Hehnke  v.  ThiU 
many^  107  Wis.  222,  and  cases  there  cited.  At  the  time  of 
the  injury  the  plaintiff  lacked  one  month  and  twelve  days 
of  being  nineteen  years  of  age.  He  had,  prior  to  the  acci- 
dent, worlLed  for  two  or  three  months  in  a  sash,  door,  and 
blind  factory  in  Wausau,  piling  up  stiles  and  moldings.  He 
next  worked,  prior  to  the  accident,  for  five  or  six  months  in 
feeding  excelsior  machines  in  a  mill  in  Wausau.  He  fed 
eight  such  machines  in  a  row,  each  machine  being  driven 
by  steam  power,  and  having  sharp  knives  and  scissors  which 
cut  the  wood  into  excelsior.  He  next  worked  in  the  Ste- 
vens Point  mill  in  question.  After  he  had  worked  there  on 
the  machine  in  question  for  four  days  and  a  half,  he  was 
injured.  The  plaintiff  testified  to  the  effect  that,  in  pur- 
suance of  his  talk  with  the  foreman  in  the  morning,  he  went 
with  his  dinner  pail  to  begin  work  at  six  o'clock  in  the 
evening;  that  the  foreman  then  told  him  that  the  men  at 
the  machine  would  tell  him  what  to  do,  and  to  obey  them; 
that  they  and  the  foreman  showed  him  what  to  do, —  to  oil 
up  the  boxes  on  this  paper  machine  every  half  hour;  that 
they  also  showed  him  that  he  was  to  clean  out  the  screens, 
and  also  oil  other  boxes  every  half  hour;  also  to  take  paper 
Vol.  110—42 
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out  while  the  machines  were  in  motion,  and  clean  out  under 
the  machine;  that  a  part  of  his  employment  was  to  bring 
spools,  and  place  them  ready  for  use  near  the  machines; 
that  the  spools  were  put  on  the  shaft,  and  fastened  there, 
so  as  to  revolve  with  the  shaft;  that  there  might  be  fifty 
spools  there  every  night;  that  when  the  spool  was  full  the  ma- 
chine was  stopped ;  that  the  shaft  then,  with  the  roll  of  paper 
upon  it,  was  taken  from  the  upright  down  onto  the  trucks  or 
floor  by  means  of  wooden  blocks  and  a  lever;  that  three  or 
four  were  engaged  at  such  work, —  two  at  each  end ;  that 
they  all  helped  take  out  the  shaft;  that  he  had  an  iron  rod, 
which  he  twice  before  held  against  the  center  of  the  paper 
while  the  machine  was  in  motion  and  the  shaft  revolving; 
that  such  was  the  character  of  the  work  he  did  while  there ; 
that  just  before  he  was  hurt  he  had  that  iron  rod  in  his 
hand,  and  was  holding  down  the  center  of  the  paper;  that 
the  second  hand  told  him  to  stop  doing  that,  and  hold  the 
box  on  his  right  hand  down;  that  he  then  went  and  pressed 
down  with  one  hand  on  the  shaft;  that  he  went  up  to  the 
box  on  the  outside  of  the  standard;  that  he  then  pressed 
down  with  both  hands  on  it;  that  that  not  being  enough, 
he  put  his  whole  weight  on  the  box  by  leaning  over  it^  his 
chest  resting  on  his  elbows,  pressing  down  on  the  box,  but 
that  the  box  did  not  touch  his  body  at  all;  that  the  shaft 
was  revolving  towards  him  at  the  time;  that  the  first  thing 
he  knew  he  was  "  caught  in  the  blouse  of  "  his  "  overalls," 
and  the  paper  was  coming  over  the  top  of  the  shafts  and 
winding;  that  the  first  thing  he  knew  he  ^'was  whirling 
around  the  shaft ; "  that  he  tried  to  tear  himself  loose,  but 
could  not  do  it;  that  he  felt  it  tear  his  flesh,  but  did  not 
know  what  happened  after  that;  that  the  center  line  of  his 
chest  was  about  five  inches  from  the  end  of  the  shaft  when 
he  was  hurt,  and  that  the  end  of  the  shaft  projected  about 
a  foot  beyond  the  standard;  that  at  the  time  he  was  hurt 
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his  body  was  on  the  right  side  of  the  collar  of  the  box  — 
of  the  box;  that  before  he  was  injured  he  noticed  that  the 
shaft  was  bobbing  up  and  down;  that  he  had  not  noticed 
it  before  while  he  worked  there;  that  the  paper  had  been 
running  on  the  spool  about  ten  minutes  before  he  was  hurt, 
and  the  shaft  was  running  at  a  high  rate  of  speed.  Such  is 
the  plaintiff's  account  of  the  accident.  Since  the  set-screw 
was  loosened  every  time  a  spool  was  filled,  and  since  it  took 
less  than  an  hour  to  fill  a  spool,  and  since  the  plaintiff  had 
worked  at  the  business  for  four  days  and  a  half  before  he 
was  injured,  it  is  idle  to  claim  that  he  did  not  know  of  the 
existence  of  the  set-screw,  and  that  it  projected  above  the 
surface  of  the  collar.  Since  the  collar  was  close  up  to 
the  box  on  the  top  of  the  standard,  and  the  end  of  the  shaft 
extended  about  a  foot  beyond  the  standard,  it  is  difficult  to 
tell,  from  the  plaintiff's  version,  whether  his  clothes  were 
ijaught  by  the  end  of  the  shaft  or  by  the  set-screw.  But  the 
view  we  have  taken  of  the  case  makes  it  immaterial. 

"  This  court  has  repeatedly  held  that  the  true  test  as  to 
whether  a  minor  has  assumed  the  ordinary  risks  of  his  em* 
ployment,  or  is  guilty  of  contributory  negligence,  is  not 
whether  he  in  fact  knew  and  comprehended  the  danger,  but 
whether,  under  the  circumstances,  he  ought  to  have  known 
and  comprehended  such  danger."  Hdmk>e  v,  Thilmany^  107 
Wis.  224,  and  cases  there  cited.  "  It  has  also  been  repeat- 
edly held  that,  where  it  appears  from  the  undisputed  evi- 
dence that  the  defect  or  danger  is  open  and  obvious,  and 
such  as,  under  the  circumstances,  ought  to  have  been  known 
and  comprehended  by  the  plaintiff,  then  he  will  be  held  to 
have  assumed  the  risk  as  a  matter  of  law.  Id.  Such  ap- 
pears to  be  the  case  at  bar,  and  hence  the  trial  court  cor- 
rectly held  that  the  plaintiff  assumed  the  risk."  Id,,,  and 
oases  there  cited.    Wuliama  v.  I.  O.  Wagner  Co,^  ante^  p.  456. 

It  is  no  excuse  that  the  plaintiff  was  told  to  hold  down 
the  box  or  shaft  by  his  fellow-servant.  The  defendant  was 
not  responsible  to  the  plaintiff  for  such  alleged  misconduct 
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of  his  fellow-servant    PryhilsU  v.  If.  W.  C.  R.  Co.  98  Wis. 
•  ■  413;  PorUmee  v.  LehighVaUey  C.  Co.  101  Wis.  574,  581. 

• 

By  the  Court. —  The  judgment  of  the  circoit  coart  is  af- 
firmed. 

WiNSLOw,  J.  I  respectfully  dissent  in  this  case,  because  I 
do  not  think  it  can  be  said,  as  matter  of  law,  that  the  ap- 
pellant assumed  the  risk. 


no  66<» 
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H5         *633'  Constitutional  law:  Limitation  on  indebtedness:  Assets:  Liabilities: 

Tax  levies:  "  Current  expenses: "  "  Outstanding  obligations: "  Ccn^ 

tracts:  Severance:  Scaling  down. 

L  In  an  aotion  to  recover  under  a  sewer  contract  the  answer  alleged 
that  the  contract  was  secured  by  means  of  fraud,  briberj,  and  cor- 
ruption. On  a  former  appeal  this  allegation  was  held  sufficiently 
definite  to  permit  the  introduction  of  evidence  on  such  issue.  The 
work  was  completed  by  the  plaintiff,  surety  for  the  original  con* 
tractor,  after  the  latter  had  abandoned  it^  and  the  city  received 
and  retained  the  sewers,  which  cost  considerable  more  than  the 
contract  price.  The  evidence  showed  that  a  lawyer,  employed  by 
the  original  contractor,  bought  refreshments  for  the  memben  of 
the  board  of  public  works,  and  was  active  in  assisting  the  con- 
tractor to  secure  the  contract,  but  there  was  no  evidence  as  to  when 
the  city  discovered  the  alleged  bribery,  nor  was  plaintiff's  good 
faith  challenged.  The  evidence  also  showed  that  but  two  bids  were 
received,  that  of  plaintiff's  principal  being  slightly  the  higher;  that 
before  awarding  the  contract  the  board  satisfied  themselves  that 
the  other  bidder  was  not  a  desirable  person;  and  that,  acting  on 
such  information,  the  contract  was  awarded  to  plaintiff's  principal 
as  the  lowest  responsible  bidder.  The  court  submitted  to  the  jury 
a  special  question,  in  substance,  whether  at  or  about  the  time  the 
sewer  contract  was  let  the  contractor  or  his  agent  paid  any  money 
to  any  member  of  the  board  of  public  works  for  the  purpose  of 
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corruptly  influencing  official  action,  which  the  jury  answered  in 
the  negativa  Held,  that  the  evidence  did  not  sustain  the  charge 
of  bribery;  that  the  verdict  was  within  the  allegations  of  the  an- 
swer; and  that  the  circumstances  disclosed  by  the  evidence  were 
not  so  flagrant  that  the  court  should  have  gone  beyond  the  direct 
issues  made  by  the  pleadings  in  submitting  the  case  to  the  jury. 

21  A  city  borrowed  $85,000  from  the  state  with  which  to  erect  a  high- 
school  building,  and  at  the  time  of  letting  a  contract  for  the  con- 
struction of  a  sewer  about  $21,000  thereof  was  in  the  treasury,  and 
the  building  was  in  process  of  erection!  There  was  no  proof  that 
any  contract  had  been  let  for  the  school  building  or  as  to  its  prob- 
able cost.  Held,  that  the  unexpended  balance  should  not  be  consid- 
ered as  an  asset  in  determining  whether  the  obligations  under  said 
sewer  contract  were  in  excess  of  the  constitutional  limit  of  indebt- 
edness, the  presumption  being  that  it  was  needed  and  to  be  used 
for  the  purpose  for  which  it  was  borrowed. 

8L  Where  a  contract  for  the  construction  of  sewers  was  made  in  Octo- 
ber, taxes  which  had  been  apportioned  by  the  secretary  of  state 
under  sec.  1070,  Stats.  1808,  to  pay  amounts  due  the  state  January 
Ist,  following,  but  which  could  not  go  into  the  tax  collector's 
hands  for  collection  until  December,  cannot  be  considered  **in 
process  of  immediate  collection  "  so  as  to  make  them  assets  of  a 
city  in  determining  whether  the  constitutional  limit  of  indebted- 
ness had  been  exceeded. 

4  Where  the  exact  amount  of  indebtedness  under  the  contract  in  such 
a  case  cannot  be  ascertained  from  the  record,  it  will  be  assumed, 
in  determining  whether  the  city's  indebtedness,  including  such  con- 
tract, exceeded  the  constitutional  limit,  that  the  actual  amount  of 
indebtedness  on  such  contract  is  the  amount  admitted  by  the  city 
to  have  been  earned  by  the  contractor,  independent  of  any  deduc- 
tion therefrom  of  damages  allowed  the  city  for  failure  to  complete 
the  contract  within  the  time  limited  therefor. 

6.  Contracts  whereby  a  city  had  agreed  to  pay  certain  sums  annually 
for  its  water  supply  for  thirty  years;  certain  sums  monthly  for 
electric  lights  for  three  years;  and  certain  sums  monthly  for 
teaohers'  wages,—  upon  which  nothing  was  due  when  a  contract  for 
the  construction  of  a  sewer  was  entered  into, — cannot  be  included 
as  liabilities  in  determining  whether,  by  the  sewer  contract,  the 
city  had  exceeded  the  constitutional  limit  of  indebtednesa  Sted- 
man  v.  Berlin,  97  Wia  605,  approved. 

6.  Interest  on  outstanding  bonds  of  a  city  payable  in  annual  instal- 
ments in  the  future  is  not  a  present  indebtedness  within  the  mean- 
ing of  such  limitation. 
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7.  Debts  for  the  ordinary  running  expenses  of  a  city,  and  debts  within 

the  power  of  a  city  to  contract,  payable  within  a  year  out  of  the 
incoming  revenues  actually  levied  or  in  good  faith  intended  to  be 
levied,  are  not  such  as  are  comprehended  within  the  last  clause  of 
^ec.  8,  art  ZI,  Const,  requiring  any  city,  before  or  at  the  time  of 
incurring  any  indebtedness,  to  provide  for  the  collection  of  a  direct 
annual  tax  sufficient  to  pay  the  interest  as  it  falls  due,  and  the 
principal  within  twenty  years.  If,  however,  the  debt  is  made  to 
mature  at  such  time  as  would  make  it  a  charge  upon  the  future 
resources  of  the  city  beyond  one  year,  then  the  levy  of  such  tax  is 
necessary  to  its  validity. 

8.  Where  the  city  charter  gave  the  common  council  power  to  build 

sewers  and  pay  the  expense  out  of  the  general  fund,  a  sewer  con- 
tract, bearing  no  interest,  payable  within  one  year, —  the  city,  at 
the  time  of  entering  into  such  contract,  having  no  funds  on  hand 
with  which  to  pay  the  contract  price, —  is  not  void  under  said  sec.  3, 
art  XI,  Const,  because  no  provision  was  made  at  the  time  it  was 
executed  for  the  collection  of  a  direct  tax. 
0.  The  building  of  a  sewer  is  not  ''a  current  expense  "  within  the  mean- 
ing of  sea  2,  subch.  V,  ch.  56,  Laws  of  1882  (authorizing  the  city  to 
annually  levy  a  tax  not  exceeding  one  half  of  one  per  cent  to  de- 
fray current  expenses,  and  a  like  amount  for  all  other  purposes 
except  payment  of  any  outstanding  obligations,  etc.),  but  the  con- 
tract being  such  as  the  city  had  power  to  make  and  provide  for  its 
payment  out  of  the  general  fund,  the  debt  incurred  therefor  is  an 
**  outstanding  obligation  "  within  the  meaning  of  such  exception. 
[Whether  said  provisions  of  the  charter  are  such  a  limitation  on 
the  power  to  contract  as  would  render  a  contract  in  excess  thereof 
void,  not  decided.] 

10.  Under  said  charter  (sec  17,  subch.  YI,  ch.  56,  Laws  of  1882),  author- 
izing the  common  council  to  levy  taxes  for  the  several  purposes 
mentioned  "  but  not  exceeding  the  authorized  percentage,"  the 
percentage  limit  only  applies  to  such  items  as  are  mentioned  in 
sec.  2,  subch.  Y. 

IL  A  city  received  and  retained  a  sewer  system  costing  nearly  $20,00(^ 
and  had  paid  no  part  of  the  cost  It  was  absolutely  valueless  to  the 
contractor,  and  unless  the  amount  earned  under  the  contract  ex- 
ceeded the  constitutional  debt  limit,  the  city  was  bound  to  pay 
therefor.  The  contract  was  in  a  sense  entire^  but  it  divided  the 
sewers  into  several  districts.  The  contractor  was  to  build  the 
sewer  at  so  much  per  foot,  depending  on  the  size  of  material  used 
in  the  different  streets,  and  he  was  to  put  in  manholes  and  catch- 
basins  at  agreed  prices;  and  the  lumber  used  was  to  be  paid  for  at 
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a  certain  rate  per  thousand  feet  It  was  impossible  to  tell  from 
the  written  contract  itself  how  much  the  actual  contract  price 
was.  The  plans,  from  which  a  division  of  the  contract  could  be 
made,  were  made  a  part  of  the  contract,  but  were  not  brought  up 
with  the  record.  Heki,  that  the  transaction  was  of  such  a  nature 
that  the  contract  might  be  severed  and  held  valid  up  to  the  limit 
within  which  the  citj  was  authorized,  under  the  constitution,  to 
contract,  and  that,  defendant  having  failed  to  furnish  the  proper 
data  on  which  to  apportion  the  invalid  part,  it  should  be  scaled 
down  to  the  limit  vrithin  which  the  city  had  the  power  to  contract, 
and  held  valid  within  that  limit 

Appeal  from  a  judgment  of  the  circuit  court  for  Sheboy- 
gan county :  Michael  Kibwak,  Circuit  Judge.  Modified  and 
affirmed. 

The  facts  in  this  case  are  quite  fully  stated  on  the  former 
appeal  (100  Wis.  391),  where  it  was  held  that  the  complaint 
stated  a  good  cause  of  action,  and  that  the  answer  was  suffi- 
ciently definite  to  permit  the  introduction  of  evidence  in 
relation  to  the  issue  of  fraud,  bribery,  and  corruption  therein 
presented.  A  second  trial  was  had.  By  stipulation  the 
complaint  was  amended  to  the  effect  that,  after  the  contract 
in  suit  was  made,  the  plaintiff  agreed  with  Turner  to  make 
advances  for  carrying  on  the  work;  that,  after  the  work 
had  been  partially  done.  Turner's  interest  was  sold  to  plaint- 
iff, and  notice  given  defendant;  that  plaintiff  was  induced 
to  make  advances  and  to  complete  the  work  on  the  faith 
that  the  contract  had  been  fairly  let;  aud  that  he  had  no 
knowledge  of  any  claim  that  it  had  been  obtained  by  any 
improper  means.  The  answer  was  also  amended,  setting 
up  a  contract  between  the  city  and  the  Oconto  Water  Com- 
pany for  a  water  supply,  continuing  for  thirty  years  from 
July  9,  1890,  at  an  annual  rental  of  $6,500  for  one  hundred 
hydrants,  and  $50  a  year  for  additional  hydrants.  It  also 
alleged  that  on  January  1, 1894,  the  city  borrowed  from  the 
state  $35,000,  payable,  with  interest,  in  twenty  years,  at  the 
rate  of  $1,7509  and  at  the  time  the  contract  was  made,  Octo- 
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ber  22, 1894,  there  was  interest  accrued  thereoa,  and  pay- 
able January  1st  thereafter,  amounting  to  $1,750.  It  also 
alleged  other  indebtedness  of  the  city  as  follows: 

Electric  light  company $4,014  50 

City-hall  and  engine-house  bonds 8,000  00 

Current  expense  and  city  orders 10,000  00 

Other  state,  county,  eta,  indebtedness 5,000  00 

—  making  the  total  indebtedness  of  the  city  over  $65,000, 
which  was  in  excess  of  the  five  per  cent,  limit.  The  place 
of  trial  was  changed  to  Sheboygan  county.  At  the  trial  a 
further  amendment  was  made  to  the  answer,  to  the  effect 
that  at  the  time  the  said  contract  was  made  no  tax  levy 
was  made  to  discharge  the  indebtedness  thereby  created,  as 
required  by  sec.  3,  art.  XI,  of  the  constitution;  that  the  city 
was  without  funds;  and  that  the  city  had  no  power  under 
its  charter  to  incur  such  indebtedness.  It  was  agreed  that 
the  only  issue  that  should  be  submitted  to  the  jury  was  the 
one  that  arose  upon  the  allegations  of  the  answer  relative 
to  Turner's  securing  the  contract  by  improper  means, —  the 
other  issues  to  be  determined  by  the  court.  Pursuant  to  this 
arrangement,  the  jury  rendered  the  following  special  verdict: 

^^Q.  1.  At  or  about  the  time  when  the  sewer  contract  in  suit 
in  this  action  was  entered  into  by  the  city  of  Oconto  with 
William  Turner,  did  the  said  Turner  and  one  Paul  J.  Foley, 
or  either  of  them,  pay  or  cause  to  be  paid  any  money  to  any 
member  or  members  of  the  board  of  public  works  of  said  city 
for  the  purpose  and  with  the  intent  thereby  to  bribe  such 
member  or  members,  and  to  corruptly  influence  their  official 
action  in  letting  or  awarding,  or  in  reporting  to  the  city 
council  in  favor  of  the  letting  or  awarding,  of  such  contract 
to  said  Turner  ?    A.  No." 

The  court  rendered  a  lengthy  written  decision,  and  made 
findings  showing  the  city's  assets  and  liabilities  at  the  date 
of  the  contract  as  follows: 

*<  School  loan  from  state 185,000  00 

City-hall  and  engine-house  bonds  and  interest 3,030  00 

City  orders  outstanding .- 4«009  00 
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Officers*  salaries,  for  fire  department,  support  of  poor,  etc. . .  609  33 

Eleotrio  light 628  35 

RL.  Shaw,  $75  and  |13a33 208  33 

Sewer  contract  sued  on 17,823  01 

Total $60,808  01 

From  which  should  he  deducted: 

County  order  on  hand $667  00 

Cash  in  contingent  fund 94 

667  94 

Balance  of  indehtedness $60,140  07 

Constitutional  debt  limit,  $60,687.75." 

As  regards  the  first  item  mentioned,  the  court  found  that 
said  sum  w^s  borrowed  from  the  state  on  April  6, 1894,  and 
that  it  was  payable  in  twenty  annual  instalments,  of  $1,750, 
with  five  per  cent,  interest  in  addition,  on  January  1st  of 
each  year;  that  the  city  received  said  sura  on  May  31, 1894, 
less  the  advance  interest  up  to  January  1,  1895,  and  that  it 
was  borrowed  for  the  purpose  of  building  a  high-school 
building;  that  on  October  31,  1894,  there  was  yet  in  the 
high-school  building  fund  $21,433.34;  and  that  the  building 
was  then  in  the  course  of  erection.  No  proof  was  offered 
and  no  finding  made  as  to  any  contract  relative  to  the  erec- 
tion of  the  high-school  building,  or  of  its  probable  cost. 

As  regards  the  city-hall  and  engine-house  bonds,  the  court 
found  there  were  outstanding  bonds  amounting  to  $3,000, 
of  which  $2,000  became  due,  with  six  per  cent,  interest,  Au- 
gust 18, 1895,  and  $1,000  and  interest  August  1, 1896.  The 
interest  had  been  paid  to  August  1, 1894.  In  his  computation 
of  indebtedness,  the  court  included  interest  earned,  but  not 
due,  on  the  bonds,  to  the  date  of  the  contract,  amounting 
to  $30. 

The  evidence  showed  total  outstanding  city  orders,  $4,100. 
The  court  disallowed  orders  amounting  to  $91,  as  being  void, 
having  been  issued  for  an  unauthorized  purpose. 
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The  court  found  that  in  August,  1893,  the  city  made  a  con- 
tract with  the  electric-light  company  to  light  the  city  for 
three  years  at  a  stated  price  per  light,  payable  at  the  end  of 
each  month.  The  sum  above  mentioned  is  the  amount  of 
the  bills  for  lighting  for  October  and  November,  1894. 

As  regards  the  Shaw  indebtedness,  it  appears  that  the  city 
owed  him  $75  for  services.  Early  in  October  the  city  en- 
tered into  a  contract  with  him  to  superintend  the  construction 
of  the  sewer  to  be  built,  and  was  to  pay  him  for  the  time  so 
engaged  at  the  rate  of  $1,600  per  year,  at  the  end  of  each 
month.  He  began  work  November  1st,  and  the  $133.33  above 
mentioned  is  for  his  services  for  November. 

Under  the  contract  in  suit,  the  total  amount  of  the  work, 
at  the  price  agreed  upon,  was  $18,099.66.  At  the  close  of  the 
work  the  next  year  there  had  been  some  delay,  and  under  the 
terms  of  the  contract  the  city  made  a  deduction  at  the  time 
of  settlement  of  $776.65  as  liquidated  damages.  The  court 
found  the  amount  of  the  indebtedness  created  by  the  contract 
of  October  22d  to  be  the  difference  between  these  two  sums. 

At  the  time  thd  contract  was  entered  into,  the  city  was 
under  contract,  by  ordinance,  with  the  Oconto  Water  Com- 
pany, for  a  water  supply,  running  thirty  years  from  July  9, 
1890,  at  an  annual  hydrant  rental  of  $6,900,  payable  Janu- 
ary 1st  and  July  1st  of  each  year.  All  instalments  had 
been  paid  up  to  July  1, 1894.  The  ordinance  provided  that 
payments  should  be  met  by  a  direct  annual  t^.  The  court 
found  that  the  city  was  not  then  indebted  under  said  contract. 

It  further  appears  in  the  case  that  the  city  was  under  con- 
tract with  divers  teachers  of  its  public  schools  for  a  period 
of  ten  months,  beginning  September  1, 1894,  the  monthly 
pay  roll  therefor  being  $920.  All  wages  had  been  paid  up 
to  the  time  the  sewer  contract  was  entered  into,  and  there 
was  over  $1,600  yet  left  in  the  school  fund.  The  court 
found  no  indebtedness  under  this  contract. 

The  value  of  the  taxable  property  of  the  city,  upon  which 
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the  compatation  of  the  limit  of  indebtedness  must  be  based^ 
was  found  to  be  $1,213,755.  At  the  time  the  sewer  con- 
tract was  entered  into,  no  provision  for  the  collection  of  a 
direct  annual  tax  to  pay  the  liability  thereby  created  was 
made. 

Upon  the  findings  so  made,  the  court  directed  judgment 
for  plaintiff.  Both  parties  filed  numerous  exceptions.  A 
motion  by  defendant  for  judgment,  and,  if  denied,  for  a 
new  trial,  was  denied,  and  from  the  judgment  entered  on 
the  verdict  and  findings  the  defendant  has  taken  this  appeal. 

For  the  appellant  there  were  briefs  signed  by  P.  S,  Mar- 
tiriy  of  counsel,  and  oral  argument  by  jP.  II.  Lynch  and  D,  G. 
Classon. 

For  the  respondent  there  was  a  brief  by  Hoyt  <&  OhoeUy 
attorneys,  and  H.  0.  FairohUd,  of  counsel,  and  oral  argu- 
ment by  F,  M,  Hoyt. 

Babdeen,  J.  We  desire  to  enter  our  earnest  protest  against 
the  printed  case  in  this  action.  It  is  inexcusably  long.  It 
is  padded  with  matter  entirely  foreign  and  unnecessary  to 
an  understanding  of  the  questions  presented  for  decision. 
The  judge's  charge,  findings,  and  exceptions  are  printed 
twice.  Nearly  thirty  pages  of  exhibits  to  the  complaint  are 
printed  in  full;  numerous  bonds,  orders,  stipulations,  and 
proceedings  on  the  former  trial  are  set  out  at  length,  and 
yet  no  question  is  raised  as  to  any  of  them.  Five  pages  are 
taken  up  with  the  cost  bill  and  affidavit  of  attendance  of 
witnesses,  neither  of  which  is  questioned.  In  fact,  the  printed 
case  seems  to  be  a  copy  of  the  record,  duplicated  in  some 
particulars.  It  was  entirely  unnecessary,  and  constitutes  a 
flagrant  violation  of  Kule  VIII.  We  acquit  the  learned 
counsel  who  argued  this  case  for  appellant  of  any  part  in  its 
preparation,  and  trust  that  the  guilty  one  will  never  repeat 
his  offense. 

Many  troublesome  and  interesting  questions  have  been 
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presented  and  ably  argued.  We  have  given  them  our  fullest 
consideration,  and  the  result  has  been  reached  only  after 
careful  study  and  investigation.  The  conclusion  reached 
renders  it  unnecessary  to  consider  several  of  the  most  inter- 
esting questions  raised. 

The  defendant's  first  contention  is  based  upon  the  claim 
that  the  contract  sued  upon  is  void,  as  having  been  secured 
through  bribery  and  corruption  of  some  of  the  public  offi- 
cers charged  with  the  duty  of  letting  the  contract.  Let  us 
first  ascertain  the  issue  presented  by  the  answer  on  this 
question.  It  charges  "  that  the  contract  was  secured  ,  . 
by  means  of  fraud,  bribery,  and  corruption,  in  payment  to 
certain  of  the  members  of  the  board  of  public  works,  .  .  . 
whose  names  are  to  defendant  unknown,  large  sums  of 
money,  intended  to  corrupt  and  influence,  .  ,  aiid  which 
did  corrupt,  influence,  and  control,  the  acts  and  conduct  of 
the  said  members  in  letting  and  executing  said  contract." 
Upon  the  issue  thus  presented,  the  court  submitted  to  the 
jury  the  question  set  forth  in  the  statement.  No  one  can 
doubt  but  that  the  finding  is  as  broad  as  the  allegation.  It 
was  adverse  to  the  defendant.  This  does  not  satisfy  de- 
fendant's counsel.  They  insist  that  the  issue  should  have 
been  broadened  to  meet  certain  phases  of  defendant's  evi- 
dence, which  it  is  claimed  warrants  it.  In  the  first  place,  it 
should  be  kept  in  mind  that  the  controversy  here  is  not  be- 
tween the  original  parties  to  the  contract.  The  plaintiff 
came  in  as  surety,  took  up  the  contract,  and  expended  large 
sums  for  its  completion.  No  proof  is  offered  as  to  when  the 
alleged  bribery  was  discovered  by  the  city.  The  city  has 
received  and  retained  its  system  of  sewers,  which  cost  con- 
siderably more  than  the  contract  price.  The  good  faith  of 
the  plaintiff  in  the  matter  is  not  challenged,  so  that  there  is 
no  superior  equity  in  favor  of  the  city  on  the  face  of  the 
situation.  The  circumstances  are  not  such  as  to  show  that 
defendant  was  entitled  to  any  great  latitude  under  its  plead- 
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ing,  especially  since  its  paacity  of  allegation  was  criticised 
on  the  former  appeal.  Under  its  charter,  the  defendant  was 
to  let  the  contract  to  the  lowest  reasonable,  responsible  bid- 
der. The  two  lowest  bids,  differing  bnt  slightly  in  amount, 
were  put  in  by  Forrestal  and  Turner,  the  former's  being  the 
lowest.  Before  attempting  to  award  the  contract,  the  board 
had  an  investigation  of  the  standing  of  the  two  bidders 
made  by  the  city  engineer.  He  reported  that  Forrestal  was 
not  a  desirable  person  to  contract  with,  and  that  Turner 
was  considered  an  honest  man  and  a  good  workman.  It  is 
nowhere  suggested  that  the  engineer  wa^  influenced  or  cor- 
rupted by  the  illicit  funds  in  circulation.  Acting  upon  this 
information,  the  board  rejected  the  Forrestal  bid.  Turner 
was  left  the  lowest  bidder,  and  he  was  reported  worthy. 
He  was  awarded  the  contract.  The  complaint  is  that  a 
certain  lawyer  retained  in  his  interest  used  improper  means 
to  secure  such  award, —  not  that  he  paid  out  any  money,  as 
alleged,  to  influence  official  actions,  but  that  he  bought 
some  of  the  members  refreshments  and  was  distinctly  active 
in  securing  such  award.  The  testimony  offered  does  not 
sustain  the  charge  in  the  answer,  and  the  circumstances  are 
not  so  flagrant  that  we  can  say  the  court  ought  to  have 
gone  beyond  the  direct  issue  made  by  the  pleading.  The 
record  shows  that  this  branch  of  the  case  was  fairly  pre- 
sented, the  verdict  is  within  the  allegations  of  the  answer, 
and  we  perceive  no  reason  for  disturbing  the  jury's  finding. 

An  important  question,  under  the  allegations  and  proof, 
was  whether  the  alleged  contract  increased  the  city's  in- 
debtedness beyond  the  constitutional  limit  of  five  per  cent. 
The  court  found  that  it  did  not,  and  this  finding  has  been 
attacked  with  great  vigor.  To  cover  all  of  the  questions 
raised  would  prolong  this  opinion  to  interminable  length. 
We  shall  notice  only  those  of  chief  est  importance,  and  which 
are  deemed  decisive  of  the  case. 

First  as  to  the  question  of  fact:  The  city's  limit  of  indebt- 
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edness  was  $60,687.75.  The  main  item  of  the  city's  indebt- 
edness was  a  loan  from  the  state  of  $35,000,  obtained  for 
the  erection  of  a  high-school  building.  The  money  was  re- 
ceived by  the  city  in  May,  1894;  and  at  the  time  the  sewer 
contract  was  made,  the  court  finds  the  city  had  $21,433.34 
of  this  fund  still  in  its  treasury,  and  that  the  building  w^as 
in  course  of  erection.  No  proof  was  offered  that  any  con- 
tract had  been  let  for  the  building  of  the  school  house,  or  as 
to  its  probable  cost.  The  plaintiff  insists  that,  in  absence  of 
such  proof,  the  court  must  consider  the  sum  on  hand  an 
asset,  and  deduct  it  from  the  city's  indebtedness.  It  would 
have  been  more  satisfactory  if  some  definite  proof  as  to  the 
cost  of  the  school  building,  or  of  the  contract  in  relation 
thereto,  had  been  produced.  But  the  money  was  borrowed 
for  a  specific  purpose.  Under  the  law,  it  could  not  be  used 
for  any  other  purpose  without  the  consent  of  the  commis- 
sioners. The  building  was  in  the  course  of  erection  when 
the  contract  in  suit  was  made.  Under  these  circumstances, 
the  inference  is  warranted  that  the  city  continued  the  build- 
ing to  completion.  Municipalities  are  not  given  to  borrow- 
ing more  money  than  they  need.  The  money  having  been 
borrowed  for  a  specific  purpose,  the  presumption  is  that  it 
was  needed  and  used  for  that  purpose ;  and  we  cannot  assume 
there  will  be  a  surplus,  in  absence  of  proof,  or  that  it  has 
been  diverted  to  other  uses. 

The  argument  of  plaintiff  that  the  annual  apportionment 
of  taxes  made  by  the  secretary  of  state  under  sec.  1070, 
Stats.  1898,  to  pay  the  instalment  due  the  state  January  1st 
following,  made  the  taxes  so  levied  "in  process  of  immediate 
collection,"  so  as  to  make  them  assets,  cannot  be  sustained. 
It  was  not  a  levy  upon  the  property  of  the  municipality. 
It  was  not  until  December  4th  that  the  various  levies  were 
in  such  form  as  that  they  could  be  collected  and  enforced 
from  th3  property  liable  thereto.  At  that  time  the  proper 
tax  roll  was  put  in  the  collector's  hands,  and  the  tax  was 
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then  enforceable,  regardless  of  the  will  of  the  taxpayer. 
Not  until  that  time  arrived  could  the  amounts  so  levied  be 
considered  assets.     Bice  v.  Milwaukee^  100  Wis.  516-521. 

The  contract  in  suit  was  not  for  a  definite  sum.  It  bound 
the  contractor  to  build  sewers  on  certain  streets,  according 
to  the  plans,  at  certain  prices  per  foot  for  different  sized 
pipes,  and  at  varying  prices  for  other  materials,  manholes, 
etc.  The  contractor  was  also  to  do  extra  work  as  directed 
by  the  engineer,  on  the  basis  of  fifteen  per  cent,  advance  of 
actual  cost.  The  city  reserved  the  right  to  vary,  diminish, 
or  extend  the  work.  On  July  24, 1895,  the  plaintiff  and 
the  city  officers  got  together  and  made  a  settlement.  They 
found  that  there  was  due  for  the  work  done  $18,099.66. 
From  this  sum  the  city  deducted  $776.65,  as  damages  sus- 
tained by  the  city  for  failure  to  complete  the  contract  within 
the  time  limited  thereby,  leaving  a  balance  due  plaintiff  of 
$17,323.01.  The  trial  court  held  that  this  difference  was 
the  amount  the  city  agreed  to  pay  under  the  contract,  and 
was  the  amount  that  should  be  taken  into  consideration  in 
ascertaining  the  city's  indebtedness  at  the  date  of  the  con- 
tract. With  this  conclusion  we  cannot  agree.  The  dam- 
ages allowed  were  not  in  contemplation  when  the  contract 
was  made.  It  is  true,  the  parties  stipulated  that  damages 
should  be  paid  in  case  of  delay,  but  that  sum  was  wholly 
unascertained  and  unascertainable  at  that  time.  It  might 
be  nothing,  or  it  might  have  greatly  exceeded  the  sum  sub- 
sequently agreed  upon.  The  real  question  is:  What  sum 
did  the  city  bind  itself  to  pay  in  case  the  contract  was  car- 
ried out  and  the  sewers  were  built  ?  No  data  are  furnished 
by  the  contract  itself  from  which  the  exact  amount  could 
be  computed.  That  being  so,  we  are  bound  to  assume  that 
the  actual  amount  of  the  city's  debt  on  the  contract  was  the 
amount  settled  upon  as  having  been  earned  by  the  con- 
tractor or  his  assignee,  and  not  the  difference  between  that 
amount  and  the  damages  allowed  the  city.     Culbertson  v. 
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Fulton^  127  111.  30-36.  Upon  this  basis,  it  will  be  observed 
that  the  city's  total  indebtedness  at  the  date  of  the  contract, 
inclasive  of  the  sum  earned  thereon,  and  less  available  as- 
sets, was  $60,916.72,  or  $228.97  more  than  the  constitutional 
limit.  Stating  the  situation  in  another  way,  the  city  might 
contract  for  the  construction  of  sewers  to  an  amount  not 
exceeding  $17,870.69  without  exceeding  the  limit.  Its  con- 
tract exceeded  that  sum  by  the  amount  stated,  and,  unless 
the  situation  is  such  that  it  may  be  scaled  down  within  the 
limit,  the  contract  was  void.  That  question  will  be  dis- 
cussed further  along  in  this  opinion. 

Another  important  question  in  this  connection  is  raised 
by  defendant.  It  appears  that  in*1890  the  city  contracted 
by  ordinance  with  the  Oconto  Water  Company  for  a  water 
supply  for  a  period  of  thirty  years,  and  that  the  annual  rental 
at  the  date  of  the  sewer  contract  was  $6,900,  payable  on  the 
1st  days  of  January  and  July  of  each  year.  Also  in  August, 
1893,  it  made  a  contract  for  three  years  with  the  electric- 
light  company  for  city  lighting  at  certain  prices  per  light, 
payable  at  the  end  of  each  month.  '  Nothing  was  due  upon 
either  contract  at  the  time  the  sewer  contract  was  made. 
As  to  the  first  contract,  the  court  held  there  was  no  indebted- 
ness under  it.  Under  the  second  contract,  the  court  allowed 
the  October  and  November  light  bills  as  debts  on  October 
22,  1894,  on  the  ground  that  there  was  no  money  in  the 
treasury  at  the  time  they  became  due.  The  defendant  chal- 
lenges the  court's  conclusions,  and  claims  that  the  indebted- 
ness  for  hydrant  rental  and  electric  light  for  the  entire  period 
the  contracts  were  to  run  should  be  considered,  in  comput- 
ing the  city's  indebtedness.  It  is  also  claimed  that  the  wages 
of  teachers  for  the  entire  period  covered  by  their  contracts 
should  be  considered  in  like  manner.  The  question  seems 
to  be  deemed  an  open  one  in  this  state,  notwithstanding 
Stedman  v.  Berlin,  97  Wis.  506,  and  many  pages  of  the  brief 
are  taken  up  with  a  discussion  of  the  principle  and  the  aa^ 
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thorities.  We  deem  the  Stedman  Cass  decisive  against 
defendant.  The  point  was  directly  involved,  and  was  dis- 
posed of  by  the  following  language,  in  answering  a  claim 
similar  to  the  one  here  made: 

^'  It  is  entirely  well  settled  that  this  claim  is  unfounded  in 
law.  Where  a  municipalitjr  contracts  for  annual  services 
for  a  series  of  years,  to  oe  paid  for  bv  annual  payments,  such 
contract  does  not  come  within  such  prohibition.  In  such 
case  the  whole  amount  which  may  ultimately  become  due 
does  not  constitute  a  debt,  within  the  meaning  of  the  con- 
stitution. To  that  end,  regard  is  to  be  had  only  to  the 
amount  that  may  become  due  within  a  certain  year  or  other 
period.     1  Dillon,  Mun.  Corp.  §  136a,  and  cases  cited." 

This  is  substantially  the  holding  of  the  courts  in  a  num- 
ber of  states  with  a  constitutional  or  statutory  limitation 
similar  to  our  own,  as  may  be  noted  in  the  following  cases: 
Valparaiso  v.  GardnePy  97  Ind.  1;  Lap&rte  v.  QameweU  F.  A. 
T.  Co.  146  Ind.  466 ;  GraM  v.  Bavenparty  36  Iowa,  396 ;  Ores- 
ton  W.  Go.  V.  Creatouj  101  Iowa,  687;  WnMa  WaUa  v.  Walla 
Walla  W.  Co.  172  U.  S.  1;  Smith  v.  Dedham,  144  Mass.  177; 
Lvdington  W.  S.  Co.  v.  Lvdington^  119  Mich.  480;  East  St. 
Louis  V.  East  St.  Louis  G.  L.  <&  G.  Co.  98  111.  415;  MoBea/n 
V.  FresnOy  112  Cal.  159;  Saleno  v.  Jfeoshoy  1^7  Mo.  627.  It 
is  true  there  are  a  number  of  cases  in  other  states  in  con- 
flict with  this  view;  but,  however  debatable  the  ground,  we 
see  no  good  reason  for  receding  from  the  position  taken  in 
the  Stedma/n  Case^  and  hereby  affirm  and  declare  that  to  be 
the  law  of  this  state. 

Another  claim  made  is  that,  in  ascertaining  the  city's  in- 
debtedness, interest  should  be  computed  on  the  state  loan 
and  outstanding  bonds  for  the  entire  period  they  are  to  run, 
and  added  to  the  principal.  This  is  upon  the  theory  that, 
when  interest  is  expressly  reserved  in  a  contract,  it  becomes 
a  part  of  the  debt.  See  Perley,  Interest,  5;  Redjield  v. 
Tstalyfera  L  Co.  110  U.  S.  174.  But  is  it  a  debt  before  it 
is  earned  ?    If  so,  then  the  most  of  the  cases  in  the  books 
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relating  to  the  ascertainment  of  manicipal  indebtedness 
have  been  wrongly  decided.  In  Crogater  v.  Bayfield  Co,  99 
Wis.  1,  the  limit  was  $257,440.  The  bonds  issued  amounted 
to  $240,000,  running  twenty  years,  at  five  per  cent,  inter- 
est. A  glance  at  the  case  of  Rice  v.  Milwaukee^  100  Wis. 
516,  reveals  the  fact  that,  if  this  theory  were  to  be  adopted, 
the  city  of  Milwaukee  would  have  been  indebted  many 
hundred  thousand  dollars  beyond  the  debt  limit.  Turn  to 
almost  any  case  in  the  books,  and  on  this  basis  the  limit 
had  been  passed.  Such  a  construction  of  the  law  would 
avoid  the  greater  part  of  the  indebtedness  of  the  municipal- 
ities of  this  state.  Interest  is  not  a  debt,  within  the  mean- 
ing of  the  constitution,  until  it  is  earned  and  becomes  due. 
When  the  money  was  borrowed  the  city  became  indebted 
for  the  principal  sum  stated,  and  agreed  to  become  indebted 
each  year  in  the  future  to  a  sum  equal  to  the  interest  thereon. 
Any  other  construction  would  lead  to  most  startling  re- 
sults. Many  business  men  and  corporations  could  be  forced 
to  the  wairif  the  interest  they  had  agreed  to  pay  on  loans 
made  was  to  be  considered  a  present  indebtedness.  Men 
who  had  reported  their  financial  standing  to  obtain  credit 
could  be  called  to  account  for  not  having  taken  into  consid- 
eration their  interest  obligations  which  were  to  become  due 
at  some  time  in  the  future.  There  would  be  no  end  to  the 
complications  that  might  arise,  and  not  the  least  would  be 
the  overturning  of  municipal  obligations  already  incurred. 
The  only  case  which  in  any  way  supports  the  theory  in 
question  is  CouUon  «.  Portland^  Deady,  481,  which  denied 
the  right  of  the  defendant  city  to  issue  interest  coupons  to 
railway  bonds  paj^able  half-yearly  through  a  period  of  twenty 
years.  We  decline  to  follow  it.  Interest  rests  upon  much 
the  same  grounds  as  contracts  for  light  and  water.  There 
may  exist  an  obligation  to  pay,  but,  under  the  constitution, 
the  indebtedness  as  to  interest  comes  into  existence  each 
year  as  the  obligation  matures.    It  cannot  be  said  to  be  & 
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present  indebtedness,  ander  any  reasonable  construction  of 
the  constitution.  See  Dively  v.  Cedar  Falls^  27  Iowa,  227. 
Another  question  of  difficulty  and  importance  arises  upon 
the  contention  that  the  contract  is  void  because  at  the  time 
it  was  entered  into  no  provision  was  made  by  the  city  for 
the  collection  of  a  direct  annual  tax  to  pay  it,  as  required 
by  sec.  3,  art.  XI,  of  the  constitution.  The  original  charter 
of  the  city  gave  the  council  power  to  build  sewers  and  pay 
the  expense  out  of  the  general  fund.  The  city  attempted 
to  adopt  some  of  the  provisions  of  the  general  charter  law 
which  would  enable  it  to  charge  a  portion  of  the  expen:!3e 
to  adjacent  lot  owners.  The  contract  in  suit  was  entered 
into  upon  the  supposition  that  such  authority  existed,  and 
provided  that,  at  the  city's  option,  payment  might  be  made 
in  city  orders,  special  assessment  certificates,  or  improve- 
ment bonds.  The  work  was  to  be  completed  before  February 
^5, 1895,  and  the  last  payment  was  to  be  made  at  the  expira- 
tion of  six  months  from  the  final  estimate.  Upon  the  for- 
mer appeal  it  was  determined  that  the  attempt  to  adopt  the 
general  charter  provisions  had  failed.  On  the  one  side,  it  is 
insisted  that  the  city  was  bound  to  pay  as  its  charter  pro- 
vided,—  out  of  the  general  fund.  On  the  other,  the  claim 
is  that  it  was  the  duty  of  the  city,  before  or  at  the  time  of 
the  incurring  of  said  indebtedness,  to  provide  for  the  col- 
lection of  a  tax  to  pay  the  same,  and,  failing  so  to  do,  the 
contract  is  void.  This  involves  a  construction  of  the  con- 
stitutional provision  before  referred  to,  which  is  not  entirely 
free  from  difficulty.  It  must  be  observed  that  section  3  is  a 
restriction  on  the  power  of  the  cities,  not  a  grant  of  power. 
It  should  be  reasonably  construed,  and  so  as  not  to  lead  to 
absurd  results.  It  should  receive  a  sufficiently  liberal  con- 
struction to  carry  out  its  evident  purpose,  and  at  the  same 
time  be  construed  with  such  a  reasonable  degree  of  strictness 
■as  not  to  cripple  municipalities  in  the  exercise  of  their  usual 
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functions.  No  stretch  of  construction  should  be  indulged 
in,  to  reach  cases  not  reasonably  within  its  terms.  It  i&  not  a 
question  of  inconvenience  or  hardship,  on  the  one  hand,  or 
harsh  and  technical  outreaching,  on  the  other.  We  are 
powerless  to  add  to  or  alter  its  provisions,  and  ought  not  to 
attempt  to  evade  its  clear  and  imperative  commands.  The 
effort  must  always  be  to  construe  it  in  view  of  the  mischief 
aimed  at,  and  in  such  a  reasonable  way  as  to  prevent  unnec- 
essary hardships  or  absurd  or  irrational  results.  So  much 
of  said  provision  as  is  important  in  this  litigation  is  as  fol- 
lows: 

"  No  .  .  .  city  .  .  .  shall  be  allowed  to  become  in- 
debted in  an^  manner  or  for  any  purpose  to  any  amount,  in- 
cluding existing  indebtedness,  in  the  aggregate  exceeding 
five  per  centum  on  the  value  of  the  taxable  property  therein. 
.  .  .  Any  .  .  ,  city  •  .  .  incurring  any  indebted- 
ness as  aforesaid  shall,  beiore  or  at  the  time  of  doing  so,  pro- 
vide for  the  collection  of  a  direct  annual  tax  sufficient  to  pay 
the  interest  on  such  debt  as  it  falls  due,  and  also  to  pay  and 
discharge  the  principal  thereof  within  twenty  years  from 
the  time  of  contracting  the  same." 

These  provisions  were  added  to  the  original  section  by 
amendment  in  1874.  The  mischief  to  be  prevented  was  the 
creation  of  excessive  debts  for  local  improvements,  public 
works,  or  the  loaning  of  municipal  credit,  so  payable  that 
the  burden  should  not  fall  upon  those  who  contracted  the 
obligations,  or  on  their  revenues,  but  on  posterity.  To  do 
this  effectually,  it  was  found  necessary  to  fix  a  limit  on  all 
indebtedness.  This  was  to  check  the  prodigality  of  mu- 
nicipal officers.  The  further  to  prevent  them  casting  the 
burden  upon  posterity,  they  were  required  to  pay  the  inter- 
est annually,  and  the  principal  within  twenty  years,  and  to 
make  timely  provision  for  the  imposition  of  an  annual  tax 
for  that  purpose.  There  can  be  no  doubt  but  that  the  pro- 
vision is  imperative  and  mandatory  as  to  a  debt  coming 
clearly  within  its  purview.    We  need  not  consider  whether 
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a  failure  to  do  so  would  render  the  debt  void,  or  whether  it 
was  a  mere  provision  for  the  protection  of  the  creditor,  and 
might  be  waived  by  him,  as  contended  by  plaintiffs  counsel 
and  held  by  the  trial  court.  We  will  consider  only  whether 
it  was  ever  intended  to  be  applicable  to  such  a  contract  as 
the  one  iu  suit.  It  bore  no  interest.  It  was  payable  within 
a  year.  It  possessed  none  of  the  mischievous  attributes 
against  which  the  amendment  was  directed.  Waiving  for 
the  time  being  the  question  of  charter  limitations,  it  stood 
upon  no  different  ground  than  any  debt  tne  city  might 
create  for  a  municipal  purpose,  without  money  in  the  treas- 
ury. It  is  conceded  that  the  city  had  no  f  ands  on  hand  with 
which  to  pay  the  contract  price.  In  such  case,  according 
to  the  defendant's  contention,  the  city  is  powerless  to  incur 
any  debt.  It  cannot  even  purchase  a  bottle  of  ink  or  a  post- 
age stamp  unless  it  provides  for  its  payment  by  voting  a  tax. 
It  is  said  that  the  words  ^^  incurring  any  indebtedness  as 
aforesaid"  refer,  by  necessary  relation,  to  any  indebtedness 
"for  any  purpose  to  any  amount,"  mentioned  in  the  preced- 
ing sentence,  and  thus  prevent  the  incurring  any  debt  of  any 
kind  without  raising  a  tax  to  meet  it.  The  argument  is 
plausible,  but  it  leaves  out  of  sight  not  only  the  mischief 
sought  to  be  prevented, —  the  burdening  of  posterity  by  a 
debt, —  but  also  fails  to  give  any  significance  to  the  idea  em- 
bodied in  the  latter  clause  that  the  tax  is  to  pay  interest  and 
the  principal  within  twenty  years.  These  words  are  signifi- 
cant, and  serve  to  identify  and  give  essence  and  character 
to  the  indebtedness,  had  in  mind  by  the  framers  of  the 
amendment.  They  indicate  with  certainty  that  the  indebt- 
edness against  which  a  tax  must  be  levied  is  one  bearing  in- 
terest, the  time  of  payment  of  which  ha«  been  extended  over 
a  series  of  years,  and  more  than  one  year.  A  contrary  view 
would  lead  to  the  palpable  absurdity  of  requiring  the  city, 
if  temporarily  out  of  funds,  to  levy  a  tax  for  every  Item  of 
debt  it  created,  whether  payable  out  of  current  revenues  or 
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not.  Such  a  construction  is  not  necessary  to  carry  out  the 
purpose  of  the  provision,  and  we  cannot  assent  to  its  adop- 
tion. 

Our  conclusion  is  that  debts  for  the  ordinary  running  ex- 
penses of  a  city,  and  debts  within  the  power  of  the  city  to 
contract,  payable  within  a  year  out  of  the  incoming  revenues^ 
actually  levied  or  in  good  faith  intended  to  be  levied,  are  not 
such  as  are  comprehended  within  the  last  clause  of  the  con- 
stitutional provision  quoted.  If,  however,  the  debt  is  made 
to  mature  at  such  a  time  as  would  make  it  a  charge  upon  the 
future  resources  of  the  city  beyond  the  period  stated,  then  the 
levy  of  the  tax  is  necessary  to  its  validity. 

Finally,  the  defendant  claims  the  contract  is  void  because 

the  city  had  no  power  under  its  charter  to  levy  a  tax  to  pay 

for  the  sewer.    This  is  based  upon  sec.  2,  subch.  Y,  ch.  56^ 

Laws  1882,  which  provides: 

"  The  common  council  of  said  city  shall  annually  levy  upon 
the  taxable  property  of  the  city  to  defray  the  current  ex- 
penses of  said  city,  a  tax  not  exceeding  one  half  of  one 
Eer  cent.,  and  for  all  other  purposes,  except  for  schools, 
ridges  and  the  payment  of  principal  and  interest  of  any  outr 
standing  debts  or  obligations  of  said  city  a  tax  not  exceeding 
one  hall  of  one  per  cent,  upon  all  the  taxable  property  of  said 
city." 

The  view  we  have  taken  of  the  question  renders  it  unneces- 
sary to  discuss  or  decide  whether  the  limitation  on  the  power 
to  raise  taxes  is  such  a  limitation  on  the  power  to  contract^ 
as  would  render  a  contract  void  that  was  in  excess  of  the 
limit  to  raise  taxes  for  any  one  year.  See  Howard  v.  Oshkoah^ 
33  Wis.  312;  Stedman  v.  Berlin,  97  Wis.  505, 510, 511. 

It  cannot  be  said  with  any  show  of  right  that  the  building 
of  a  sewer  system  is  a  current  expense.  While  it  is  not  easy 
to  accurately  define  what  may  be  included  under  that  head^ 
still  it  is  plain  that  it  must  be  limited  to  such  as  are  necessary 
to  carry  on  the  city  government, —  such  as  are  usual  and  or- 
dinary from  year  to  year.    The  second  limitation  excepts 
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outstanding  debts  and  obligations.  The  sewer  contract  was 
within  the  power  of  the  city  to  make,  and  to  pay  out  of  the 
general  fund.  It  was  an  outstanding  obligation,  and  came 
within  the  exception  stated.  Sec.  17  of  subch.  YI  of  the 
charter,  which  says  that  the  council  shall  levy  taxes  for  the 
several  purposes  mentioned,  "but  not  exceeding  the  author- 
ized percentage,  particulary  specifying  the  purposes  for 
which  the  same  are  levied,"  only  makes  the  percentage  limit 
apply  to  such  items  as  are  mentioned  in  sec.  2.  Any  other 
construction  would  make  the  two  provisions  repugnant  to 
each  other,  and  lead  to  manifest  absurdity. 

We  now  come  to  the  question  of  whether  the  contract  is 
such  a  one  as  may  be  scaled  down  within  the  constitutional 
limit.  The  cases  upon  this  subject  are  not  entirely  harmo- 
nious. The  rule  is  that  stated  in  15  Am.  &  £ng.  Ency.  of 
Law,  1136:  "Generally  only  that  part  of  the  indebtedness 
incurred  which  exceeds  the  constitutional  limit  will  be  held 
void." 

In  McPheraon  v.  Foster^  48  Iowa,  48,  the  defendants  con- 
tracted to  build  a  school  house,  and  to  receive  bonds  of  the 
district  to  the  amount  of  $15,000.  By  reason  of  prior  ex- 
isting indebtedness,  the  district  could  only  contract  an  in- 
debtedness amounting  to  $2,057.50.  The  bonds  all  bore  the 
same  date,  and  were  issued,  though  at  different  times,  as  a 
part  of  one  transaction.  The  court  held  that  each  bond  was 
void  to  a  sum  proportional  to  the  excess,  and  valid  as  to  the 
remainder. 

In  StockdaLe  v.  School  Diet  No,  iP,  47  Mich.  226,  Judge 
CooLET  wrote  the  opinion  sustaining  bonds  issued  b}'^  the 
district  up  to  the  limit,  following  the  MoPhersan  Case. 

ChMertson  v.  Fulton^  127  III.  30,  was  a  case  in  which  the 
defendant  contracted  for  waterworks.  The  contract  ex- 
ceeded the  limit  a  little  more  than  $1,100.  It  was  held  that 
the  contract  to  the  extent  of  such  excess  was  void,  and  valid 
as  to  the  remainder.    The  same  court  quotes  from  the  Mo- 
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PheT8on  Caae^  in  City  of  Chicago  v.  McDonald^  176  111.  404- 
414,  and  conclndes  that  the  view  of  the  law  taken  by  the 
Iowa  coart  was  ^'  the  correct  one,  and  certainly  reasonable 
and  just." 

The  sapreme  court  of  Indiana  discusses  a  similar  question 
in  School  Tovm  of  Winamao  v.  HesSy  151  Ind.  229,  and  ar- 
rives at  the  same  conclusion.  In  Catron  v.  La  Fayette  Co. 
106  Mo.  659,  the  court  said  that  when  bonds  were  issued  at 
different  times,  under  an  act  limiting  the  total  amount  to  be 
issued,  the  fact  that  bonds  were  afterwards  issued  beyond  the 
limit  did  not  invalidate  such  bonds  as  were  issued  before 
the  limit  was  exceeded. 

In  Francis  v,  Howard  Co.  50  Fed.  Rep.  44,  the  defendant 
had  authority  to  issue  its  bonds  to  the  amount  of  about 
$15,000.  It.  issued  bonds  aggregating  $35,000,  and  deliv- 
ered them  at  one  time.  The  court  held  that  bonds  to  the 
extent  of  its  power  to  issue  became  a  valid  indebtedness 
against  the  county.  Bonds  in  excess  of  the  limit  were  in- 
valid and  uncollectible.  The  rule  adopted  in  the  Iowa  case 
was  applied,  and  each  bond  was  scaled  down  proportionally. 
The  supreme  court  of  Texas  adopted  the  same  rule,  saying: 

"  If  all  of  the  bonds  under  the  first  ordinance  were  deliv- 
ered at  the  same  time,  so  that  none  of  them  have  priority 
over  the  others,  the  amount  of  valid  debt  should  be  distrib- 
uted equally  between  said  bonds."  Citizens'*  Bamk  v.  Ter- 
Tea,  78  Tex.  450. 

Another  case  often  cited  is  Daviess  Co.  v.  Dickinson,  117 
U.  S.  657.  Bonds  to  aid  a  railroad  company  to  the  amount 
of  $250,000  were  authorized,  payable  in  blocks,  in  five,  ten, 
fifteen,  and  twenty  years.  Bonds  were  issued  in  each  class 
in  excess  of  the  right  to  issue,  and  delivered  at  different 
times.  Each  class  had  distinct  letters,  and  were  numbered 
in  series.  The  overissue  was  declared  void,  and,  in  deter- 
mining which  were  valid  and  which  invalid,  the  court  said 
that  the  test  was, "  Which  were  first  delivered  ?  "  The  bonds 
first  delivered,  up  to  the  amount  authorized,  without  regard 
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to  classification,  were  valid.    Those  in  excess  of  sach  au- 
thority were  void. 

In  Sedges  V,  Diaon  Go.  150  U.  8. 182,  the  question  involved 
was  whether  parties  holding  a  greater  part  of  a  series  of 
bonds  issued  in  excess  of  the  limit  fixed  by  a  state  constitu- 
tion could  proceed  in  equity  to  ascertain  the  amount  of  such 
excess,  and  have  each  bond  scaled  down  to  the  limit  thus 
ascertained.  Stress  was  laid  on  the  fact  that  the  bonds  in 
question  were  issued  as  a  donation  to  a  railroad  company, 
and,  the  holders  not  having  paid  any  consideration  to  the 
county,  no  equity  was  raised  against  it  for  the  amount  rep- 
resented by  the  bonds,  or  any  part  thereof.    The  court  said : 

"What  the  county  authorized  and  carried  into  execution  in 
the  present  case,  both  by  the  vote  and  by  the  donation,  was 
one  entire  transaction ;  and,  if  it  should  be  so  reformed  as 
to  curtail  the  entire  issue  of  bonds  to  such  an  amount  as 
was  within  the  constitutional  limits  of  the  county  to  donate, 
it  would  be  something  different  from  that  which  was  voted 
by  the  county,  and  carried  into  effect  by  the  issue  of  the 
bonds.  This  would  involve  the  making  of  a  different  dona- 
tion from  that  which  the  county  voted  and  intended  to  make 
to  the  railroad  company." 

A  further  proposition  decided  was  that  the  contract  as  to 
the  bonds  being  void  at  law,  for  want  of  power  to  make  it, 
a  court  of  equity  had  no  jurisdiction  to  enforce  such  con- 
tract, or  to  so  modify  as  to  make  it  legal,  and  then  enforce 
it,  in  absence  of  fraud,  accident,  or  mistake. 

In  Lake  Co.  Comm^ra  v.  Standley^  24  Colo.  1,  the  principle 
stated  in  the  foregoing  case  was  recognized,  and  held  not 
applicable  to  funding  bonds  issued  in  exchange  for  valid 
county  warrants,  although  the  entire  series  of  bonds  was  in 
excess  of  the  constitutional  limit. 

The  only  case  in  this  court  where  this  question  has  been 
considered  is  Crogster  v.  Bayfield  Co.  99  Wis.  1.  The  action 
was  by  a  taxpayer  to  set  aside  an  issue  of  bonds  by  the 
county  in  aid  of  a  railroad  amounting  to  $240,000.    The 
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proposition  sabmitted  to  and  accepted  by  the  county  was 
for  the  construction  of  the  road  in  six  distinct  sections,  and 
the  bonds  were  apportioned  to  and  delivered  as  each  section 
was  completed.  The  entire  issue  of  bonds  exceeded  the 
constitutional  limit  by  something  over  $15,000.  The  bonds 
to  be  issued  for  the  completion  of  the  last  section  of  the  road 
amounted  to  $25,000.  On  the  ground  that  the  proposition 
was,  in  a  degree,  severable  and  apportionable,  this  court 
held  that  the  issue  of  bonds  upon  the  completion  of  the  first 
five  sections  of  the  road  was  valid,  and  for  the  last  section 
invalid.  It  will  be  observed  that  a  number  of  the  cases 
referred  to  hold  the  bonds  or  contract  attacked  valid  up  to* 
the  limit  to  which  the  municipality  might  legally  go,  with- 
out reference  to  the  question  whether  the  transaction  was 
divisible  or  not.  The  others  proceeded  upon  the  principle 
that,  where  the  transaction  or  contract  is  divisible  or  sepa- 
rable, it  is  valid  up  to  the  limit;  otherwise,  not. 

The  plaintiff  urgently  insists  that  the  contract  in  suit  is 
of  such  a  nature  that  the  court  may  properly  hold  it  valid 
to  the  extent  to  which  the  city  was  at  liberty  to  contract. 
So  far  as  considerations  of  equity  are  concerned,  the  city 
has  not  a  foot  to  stand  upon.  It  has  received  and  retains  a 
sewer  system  costing  nearly  $20,000.  It  has  paid  no  part 
of  the  cost.  It  would  be  absolutely  valueless  to  the  con- 
tractor. Except  that  the  amount  earned  on  the  contract 
exceeded  the  debt  limit,  it  was  bound  absolutidly  to  pay  for 
what  it  received.  The  city  had  authority  to  contract  for 
the  sewer,  within  a  few  dollars  of  the  price  stipulated.  It 
has  received  all  the  benefits  of  the  contract,  and  should  pay 
the  price,  unless  some  legal  stumbling  block  is  in  the  way. 
We  have  already  adverted  to  the  terms  of  the  contract.  In 
a  seuse,  the  transaction  was  entire.  There  was  an  engage- 
ment on  the  one  side  to  perform,  and  on  the  other  to  pay. 
In  this  view,  the  engagement  in  the  Crogster  Case  was  en- 
tire.   But  here  the  contractor  agrees  to  build  a  certain  num- 
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ber  of  feet  of  sewer  of  a  given  size  of  pipe  on  one  street,  a 
certain  number  on  another,  and  more  on  other  streets,  of 
varying  sizes.  He  is  to  receive  a  stipulated  price  per  foot 
for  each  size  of  pipe  on  the  different  streets  set  out  in  detail 
in  the  contract.  He  is  to  put  in  manholes  and  catchbasins 
at  agreed  prices.  He  is  to  use  lumber  and  be  paid  at  a  cer- 
tain rate  per  thousand  feet.  His  work  is  under  the  control 
of  the  board  of  public  works,  who  have  power  to  vary,  di- 
minish, or  alter  the  work.  It  is  impossible  to  tell  from  the 
written  contract  itself  how  much  the  actual  contract  price 
would  amount  to.  It  is  only  by  computing  the  length  of 
streets  in  connection  with  the  plans  that  an  approximate 
idea  of  the  total  cost  can  be  arrived  at.  The  plans  were 
mad^  a  part  of  the  contract,  but  they  do  not  seem  to  have 
been  brought  into  the  record.  The  contract  divides  the 
sewer  into  several  districts,  the  last  one  mentioned  covering 
but  three  streets.  Under  these  circumstances,  we  are  of  the 
opinion  that  the  transaction  is  of  such  a  nature  as  that  it 
may  be  severed  and  held  valid  up  to  the  limit  to  which  the  city 
was  authorized  to  contract.  Its  divisibility  depends  upon 
the  separable  character  of  the  work  to  be  done.  If  the  plans 
had  been  brought  into  the  record,  so  that  we  could  have 
some  data  to  work  upon,  we  might  say  the  work  done  in 
the  last  district  mentioned  in  the  contract  was  outside  of  the 
limit.  The  failure  to  give  us  tne  proper  information  leaves 
us  but  one  course  to  pursue:  The  recovery  will  be  scaled 
down  to  the  limit  the  city  had  power  to  contract  for,  and 
held  valid  within  that  limit.    The  excess  is  invalid. 

By  the  Cowrt. — The  judgment  appealed  from  is  modified 
by  deducting  therefrom  the  sum  of  $228.97,  and,  so  modified, 
is  affirmed.  Ko  costs  will  be  allowed  to  either  party,  except 
that  respondent  shall  pay  the  clerk's  fees. 
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Abandonmient  of  homestead.    See  Hombstbass,  8L 
ABurrma  Owner&    See  Stbbet  Railways^  4 

AOGOBD  AND  SATISFACTION.     See  PLBADINa,  1. 

AooouNTma.  See  Guardian  ad  Ltteil  Quabdian  and  Wabd,  1-5. 
RbcsiybbSi  2-7, 9-17. 

ACnON. 

Cause  of  action.    See  AcmoN.     Contracts,  1,  2,  7-10.    EuscnoN  of 

RBMEDIES.      ElONENT  DOMAIN,   l-Sw      GaMINO  Ck)NTRACTS.     LlENS, 

0,  8.  Master  and  Servant.  Mortoaobs»  4,  5.  Municipal  Cor- 
porations, 6,  0, 8, 15-20.  Negugencb,  6k  &  PufiADiNQ,  2,  a  Quiet- 
ing Title,  2-5.  Railroads,  &  Replevin,  &  Street  Railways, 
6, 10, 11, 14.    Suretyship,  1,  &    Waiver,  1. 

Conditions  precedent    See  Limitation  of  Actions,  2L    Receivers,  L 

Election  between  remedies.    See  Election  of  Remedib& 

Limitations,    See  Limitation  of  Actions. 

Subject  of  action.    See  Mortoaoes,  4^  5. 

Joinder.    See  Mortoaoes,  4^  5. 

By  whom  brought  —  Who  may  maintain.  See  Constitutional  Law,  8l 

Commencement    See  Corporations,  8,  0.    Process,  1-4 

Authority  to  institute.    See  Receivers,  1. 

At  law  or  in  equity  f    See  Quieting  Title,  6. 

Where  a  complaint  states  a  plain  cause  of  action  at  law,  and  was  so 
treated  by  the  parties  on  the  trial,  it  will  be  so  considered  on  appeal 
Boutin  V.  Etseu,  276 

Admissions.    See  Master  and  Servant,  8L 

Affidavit  of  merits.    See  Process,  4 

Agency.  See  Contracts,  2l  Corporations,  5-7.  Homesteads,  a 
Master  and  Servant,  81,  32.  Mortgages,  6^  7.  Sale  of  Chat- 
TEi£,  2, 8,  5-7.    Witnesses,  8,  8. 

Ambiguity.  See  Contracts,  8-7.  Highways,  2.  Railroads,  8,  5. 
Street  Railways,  & 

Amendment. 
Of  executiona    See  Execution& 
Of  pleading.    See  Libel,  1.    Pleadings,  1-4 
Of  return  to  procesa    See  Garnishment,  5.    Peoobbs^  6L 
Nunc  pro  tunc    See  Execxttionsu 
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APPEAL. 

JuTtBdiction  of  appeal:  BecorcL 

1  Where  the  judgment  appealed  from  is  not  moluded  in  the  record,  nor 
returned  to  the  supreme  court  from  the  court  below,  the  appellate 
court  has  no  jurisdiction  and  the  appeal  must  be  dismissed.  State 
ex  reL  Qiroux  v.  Lien,  809 

Who  may  appeal:  **  Party  aggrieved,^ 

2l  Where  a  judgment  of  the  county  court  admitting  a  will  to  probate 
was  reversed  by  the  circuit  court  after  the  executor  had  qualified 
and  entered  upon  the  duties  of  his  trust,  the  executor,  in  his  offi- 
cial capacity,  is  aggrieved  thereby,  and  is  entitled  to  prosecute  an 
appeal  to  vindicate  and  protect  his  trust    In  re  Butler's  WiU^    70 

8L  Upon  the  review  in  this  court  of  a  case  upon  appeal  or  writ  of  error, 
a  proper  party  to  such  appeal  or  writ  is  entitled  to  be  heard  by 
counsel  regardless  of  whether  that  will,  for  the  time  being,  recog^ 
nize  him  as  having  a  status  which  is  one  of  the  very  matters  to  to 
decided  on  such  review.   State  ex  reL  Burner  v.  Huegin,  189 

4  If,  in  a  habeas  corpus  suit  against  a  sheriff,  he  is  required  to  restore 
his  prisoner  to  liberty,  he  is  a  party  aggrieved  within  the  rule 
that  only  such  a  party  is  entitled  to  be  heard  on  appeal  or  review 
on  writ  of  error.  It>id. 

5,  A  necessary  party  to  a  judicial  proceeding  as  a  representative  of 
public  authority,  having  no  interest  in  the  litigation  except  to  vin- 
dicate such  authority,  is  a  party  in  interest  and  may  be  a  party 
ajsgrieved  within  the  meaning  of  the  appeal  statute  and  the  prac- 
tice on  review  on  writs  of  error.  Ibid, 

From  what  an  appeal  may  be  taken:  Orders.    See  Highways,  3. 

6k  An  order  denying  a  motion  to  set  aside  an  attempted  service  of  a 
summons  is  not  appealabia    Heinemann  v,  Pier^  185 

7.  Under  subd.  1,  sec.  8069,  Stats.  1898,  an  order  denying  a  motion  for 
judgment  on  a  special  verdict  does  not  prevent  ^  a  judgment  from 
which  an  appeal  might  be  taken,"  and  is  not  appealable  MiUs  v. 
Conley,  525 

Notice  of  appeal:  Service:  Record, 

8l  The  record  must  affirmatively  show  service  of  the  notice  of  appeal 
to  the  supreme  court  on  the  respondent  or  his  attorneys  and  the 
clerk  of  the  proper  court,  or  the  court  will  decline  to  assume  juris- 
diction and  dismiss  the  appeal    Koch  v.  Hustis,  62 

9.  A  notice  of  appeal  was  indorsed  in  typewritten  words  "  Services  ad- 
mitted, May ,  1900.'*    Underneath  the  pames  of  respondent's 

attorneys  had  been  written,  and  the  words,  **  Plaintiff's  Attorneys" 
and  •'  Clerk  of  Said  Court,"  typewritten.  Through  all  of  such  words 
and  figures  a  pen  had  been  drawn,  and  over  all  the  filing  stamp  of 
the  clerk  of  tlie  county  court  had  been  placed.  Held^  that  the  su- 
preme court  could  not  presume,  in  the  absence  of  any  date,  that 
the  erasures  were  made  after  service,  or  that  service  was  in  fact 
mada  Ibid. 

10.  While  the  fact  that  a  notice  of  appeal  was  filed  with  the  clerk,  and 
had  been  returned  bv  him  with  the  record,  may  raise  a  presnmp- 
tion  of  service  upon  him,  it  does  not  aid  a  failure  of  proof  of  serv- 
ice on  respondent  or  his  attomejra  iMdL 
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Return  on  appeal:  Identification  ofpapen.    See  Appeal,  1, 10, 11. 

11.  Although  sea  8050,  Stats.  1898,  requires  that  on  an  appeal  from  an 
order,  the  clerk  shall  transmit  the  order  appealed  from  and  '*  the 
oriffinal  ^pers  used  by  each  party  on  the  application  therefor,''  an 
appeal  will  not  be  dismissed  where  the  order  appealed  from  names 
the  papers  upon  which  it  is  based,  and  those  papers  are  all  returned 
by  tne  clerk,  notwithstanding  the  certificate  or  the  clerk  is  defect- 
ive in  failing  to  certify  that  the  papers  attached  are  the  papers 
which  are  required  by  such  statute  to  be  returned.  Olassbrenner 
VL  Chaulik,  402 

Beoord:  BUI  of  exceptions.    See  Appeal^  18, 15.    Negligence,  4 

Iteeord:  PreaumptionA  See  AonoN.  Ck)N8TrruTiONAL  Law,  &  Negli- 
gence, 4 

12l  When  the  trial  court  fails  to  state  in  the  order  the  reasons  for  set- 
ting aside  a  verdict  and  granting  a  new  trial,  the  presumption  is 
that  it  was  granted  because  the  court  thought  the  verdict  was 
against  the  weight  of  the  evidence.    MiUa  v,  uonley,  525 

18.  Where  in  an  action  to  foreclose  a  mortgage  the  bill  of  exceptions 
does  not  contain  the  mortga^  on  appeal  the  court  will  asHir  le 
that  the  mortgage  was  sufficient  to  support  a  finding  that  a  wife 
intended  to,  and  did,  charge  her  separate  estate  in  the  mortgaged 
premisea     Concordia  F.  Ins,  Co,  v,  FitteUeow,  616 

Case,    See  Ck)ST&  1,  a 

Brief.    See  Costs,  2, 

Review:  Questions  considered:  Exceptions,  See  Certiorarl  Home- 
steads, 8.    Wills,  5. 

14  The  finding  of  a  jury  will  be  sustained  where  there  is  at  least  some 
evidence  to  support  the  conclusion  reached,  and  cotmsel  do  not 
deem  the  point  of  sufficient  importance  to  point  out  its  weakness. 
B<mtin  v,  EtseU,  276 

15.  The  supreme  court  will  not  review  findings  of  fact,  in  the  absence 
of  exceptions  to  the  findings  incorporated  in  the  bill  of  exceptiona 
Dickey  v.  Pugh,  400 

Same:  Questions  of  faxsL 

16u  The  rule  that  a  finding  of  facts  by  a  trial  court  will  not  be  disturbed 
on  appeal  unless  it  is  contrary  to  the  clear  preponderance  of  the 
evidence  is  unbending,  even  though  the  trial  judge,  in  rendering 
his  opinion,  stated  that  his  impressions  on  the  trial  were  different, 
and  that  he  changed  his  mind  upon  taking  time  to  study  the  case. 
EndresB  v.  Shove,  141 

17.  There  is  a  wide  range  between  mere  preponderance  of  evidence  and 
that  preponderance  of  evidence  necessary  to  overcome  the  decision 
of  a  trial  judge  on  controverted  questions  of  fact:  and  where  the 
evidence  on  a  certain  issue  is  extensive  and  conflicting  and  the 
appellate  court  cannot  say  that  the  preponderance  of  the  evidence 
against  the  finding  is  so  great  that  it  could  not  be  easily  overcome 
by  the  appearance  of  the  witnesses  and  other  aids  of  the  trial 
court  not  available  on  appeal,  the  finding  will  be  sustained.    Ibid^ 

18l  Where  there  is  no  serious  controversy  that  the  construction  of  a 
building  was  in  fact  defective,  and  that  the  defects  were  notice- 
able to  some  extent  at  the  time  of  an  alleged  settlement  with  the 
builder,  the  testimony  of  the  owner  that  the  settlement  was  con- 
ditional on  the  remedying  of  the  defects  by  the  builder  is  held  suffi- 
cient to  sustain  a  finding  on  that  question  in  favor  of  the  former. 
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although  he  had  slept  upon  his  rights  until  the  statute  of  limita- 
tions had  nearly  run  on  his  claim.    Johnson  v.  Pugh,  167 

19.  Where  in  an  action  to  foreclose  a  mortgage  the  trial  court  finds 

categorically  a^^inst  the  defendants  on  the  defense  of  duress,  on 
appeal  the  finding  must  be  taken  as  true  when  it  is  not  antagonized 
by  any  clear  preponderance  of  the  evidencei  Concordia  F,  Itis,  Co. 
V.  PitteUeow,  616 

Affirmance  and  reversal:  Material  and  immaterial  errors.  See  Con- 
tracts, 7.  Corporations,  14.  Costs,  4, 5.  Eminent  Domain,  4 
Executions.  Habeas  Corpus,  7.  Judgments,  3,  5.  Libel,  1.  a 
Master  and  Servaitt,  16-19,  21.  22,  26,  27,  33,  85u  Municipal 
Corporations,  10,  16,  18.  19.  Neoligbnce,  3,  8, 9.  Replevin,  2l 
Sale  of  Chattei^  6w  Street  Railways,  15,  19.  Wili^,  1,  2. 
Witnesses,  4. 

20.  A  mistake  of  the  trial  court  in  the  entry  of  judgment,  which  is 

against  the  respondent,  is  not  prejudicial  to. the  appellant,  and 
affords  no  ground  for  reversal  Olson  v.  Sawyer-Qooaman  Co,    149 

21.  A  party  not  entitled  to  any  deduction  from  a  verdict  is  not  preju- 

diced by  a  deduction  less  in  amount  than  he  claimed  should  have 
been  mada    Mowatt  v»  Wilkinson^  176 

22l  Where  the  only  exception  to  an  objectionable  part  of  an  instruction 
to  the  jury  is  reserved  in  connection  with  otner  parts  of  tho  same 
instruction  that  are  correct,  material  error  cannot  be  predicated 
thereon.     Dehsoy  v.  MUwavkee  K  It  &  L.  Co.  412 

Dismissal    See  Appear  1,  8, 11. 

Mandate  directing  judgment,  when  proper.    See  Costs,  6i 

23.  Where  it  appears  from  the  evidence  that  a  motion,  duly  made,  to 
change  an  answer  to  a  question  in  a  special  verdict  and  for  judg- 
ment should  have  been  granted,  under  the  rule  that  the  appelant 
is  entitled  to  have  done  that  which  ought  to  have  been  done,  judg- 
ment will  be  entered  in  the  appellate  court  remanding  the  cause 
upon  reversal  with  directions  to  the  trial  court  to  correct  the  ver- 
dict as  indicated  imd  render  judgment  for  the  defendants  Staf- 
ford V,  Chippewa  valley  E.  R.  Co,  381 

Mandate^  construction  of    See  Garnishment,  2l 

Appeal  from  town  supervisors.    See  Certiorari,  1. 

Appeal  from  common  council.    See  Municipal  Corporations,  14 

Appealable  Orders.    See  Appeal^  6,  7. 

Application  of  paymenta    See  JSvidence»  5.    Surettsbip,  8l 

Argument  of  counsel    See  Railroads,  10, 11. 

Assets.    See  Constitutional  Law,  4,  5. 

Assignment  of  judgment    See  Suretyship,  4,  5. 

Assumption  of  Risk.  See  Highways,  6.  Master  and  Seryast,  4- 
20,  34. 

Attorneys  at  Law.  See  Appeal,  a  Guardian  ad  Litem,  1-3,  5-7. 
Habeas  Corpus,  1,  2.  Railroads,  10,  11.  Receivers,  2;  8-14 
Suretyship,  2. 

Authentication.    See  Executors  and  Adminibtratobs,  2l 

Benefit  Societies.    See  Insurance. 

Bicycles.    See  Negugence,  6^  8. 

Bill  of  Exceptions.    See  Appear  13, 16.    Negugence,  4 
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Bill  of  Ladino.    See  Cabkdebs,  2,  3. 

Bills  and  Notes.    See  Dbedb,  2.    Judgments,  6.    Bale  of  CBATTEiis, 
1,  a.    Witnesses,  2-4. 

BOND&    See  Guardian  and  Wabd^  2,  ^  (i,    lassB,  0.    Subettsbip,  (L 
Waivbe,  2. 

Boycott.    See  Criminal  Law,  ll-2a 

Bribery.    See  Municipal  Corporations,  IL 

BBIDOE&    See  Highways,  4, 6. 

Building  Contracts.    See  Appeal^  1&    Contraois^  2L    Liens^  I-Sl 

By-laws.    See  Insurance,  & 

CABRIERa 

1.  Under  the  law  of  this  state,  a  valid  oontraot  may  he  made  limiting 
the  oommon-law  liability  of  a  common  carrier  in  any  respect  ex- 
cept exemption  from  the  consequence  of  negligence.  Courteen  v. 
Kanawha  Dispatch,  610 

2L  a  bill  of  lading  provided  that  the  consigned  goods  should  be  deliv- 
ered to  successive  carriers;  that  no  carrier  should  be  liable  for  loss  or 
damage  after  they  were  ready  for  delivery  to  the  next  carrier;  and 
that  no  carrier  should  be  liable  in  any  other  respect  than  as  ware- 
housemen while  the  goods  were  awaiting  further  conveyance.  The 
goods  were  to  be  transported  by  rail  and  steamboat,  and  the  rail- 
road company  transported  them  to  a  seaport  with  proper  diligence. 
On  arrival  the  goods  were  deposited  m  the  railroad  company's 
warehouse  ready  for  shipment  when  the  boat  of  the  connecting 
carrier  should  arrive,  it  navlng  no  warehouse  or  dock.  While  the 
goods  were  awaiting  shipment,  they  were,  without  negligence  on 
defendant's  part,  destroyed  by  fira    Held,  that  the  railroad  com- 

Skuy  was  not  liable  under  the  express  stipulations  of  the  bill  of 
ding.  ItncL 

8.  In  such  case  the  goods  were  "awaiting  further  conveyance"  and 
**  read  V  for  delivery  to  the  next  carrier  "  within  the  meaning  of 
the  bill  of  lading.  ibicU 

CASES  DISTINGUISHED,  ETa 

1.  Barker  v,  Dayton,  28  Wi&  867  (as  to  receiversX  followed.  Wisconsin 
T.  Co,  V,  Jenkins,  532 

Sl  Earth' V,  Loeffelholtz,  108  "Wi&  663;  Fuller-Warren  Co.  v.  Barter,  110 
Wis.  80  (as  to  election  of  remedies),  distinguished.  Clausen  u 
Head,  410 

8.  Bonesteel  v.  Orvis,  28  Wis.  506  (as  to  amendment  of  execution),  dis- 
tinguished.   Davelaar  v.  Blue  Mound  L  Co,  470,  473 

A.  Carney  v.  L,  C.  <&  M.  R  Co.  15  Wi&  508;  Purtdl  v.  Chicago  F.  <Sb  B, 
Co.  74  Wis.  182  (as  to  right  of  mechanic  to  lien  on  property  of 
giMwi-public  corporation),  criticised.  Pittsburg  Testing  Labora- 
tory  V.  Milwaukee  K  R.  A  L.  Co.  633.  644 

(L  Corunth  v.  State  Bank,  18  Wi&  560  (as  to  amendment  of  execution), 
followed.    Davelaar  v.  Blue  Mound  L  Co.  470,  473 

a  Darcey  v.  Farmers'  L.  Co.  87  Wis.  245;  S.  C.  98  Wis.  57a    See  Na  16. 

7.  Fawcett  v.  Fawcett,  85  Wis.  83a    See  Na  2t 

Vol.110— 44 
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8.  Frankland  v,  MovJton,  5  Wis.  1  (as  to  flztnreflX  followed    FuUer^ 

Warren  Co.  v.  Harter,  89 

9.  Fuller-Warren  Co.  v.  Harter,  110  Wia  80.    See  Na  3. 

10.  Quinard  v.  Knapp^Stout  dt  Co.  Company,  95  Wis.  482  (as  to  unguarded 

maohineryX  distinguished  and  limited.    Powalake  u  Cream  City  B, 
Co.  466 

11.  Hei  V.  Heller,  58  Wis.  415  (as  to  parol  evidence),  distinguished.  Brader 

V.  Brader,  433 

13.  McCarty  v.  Supers  of  Ashland  Co.  61  Wis.  1  (as  to  right  of  sheriff  to 
take  an  appeal  in  habeas  corpus  proceedings),  distinguished.  State 
ex  ret  Burner  v.  Huegin,  230 

13.  McDonald  v.  Milwaukee  Co.  41  Wia  642  (as  to  employment  of  ooonsel 
by  sheriff  on  Tiabeas  corpus),  limited.  State  ex  reL  Dumer  v.  Huegin, 

231 

14  MUhum,  In  re,  59  Wia  84,  and  other  cases  (as  to  questions  reviewed  on 
habeas  corpus),  limited.    State  ex  reL  Dumer  v.  Huegin,     238,  389 

15.  Murphey  v.  Weil,  86  Wia  64a    See  Na  30. 

16.  Nadau  v.  White  River  L,  Co.  76  Wia  130;  Darcey  v.  Farmer^  L.Ca^ 

Wia  345;  S.  C.  98  Wia  578  (as  to  assumption  of  risk),  distinguished. 
Williams  v.  J.  O.  Warner  Co.  456,  460 

17.  Phillips  V.  a,  M.  dt  St  P.  R.  Co.  64  Wia  475  (as  to  fellow-servants),  dis- 

tinguished.   MacCarthy  v.  Whitcomb,  113, 121 

18.  Pier  v.  Prouty,  67  Wia  318  (as  to  treasurer's  stub  book  as  evidence), 

distinguished.    Mcintosh  v.  Marathon  L.  Co.  397,  306 

19.  PurteU  v.  Chicago  F.  A  B.  Co.  74  Wia  132.    See  Na  4. 

30.  Bobinson  v.  Washburn, 81  Wia  404;  Murphey  v.Weil,  86  Wia  643  (as 
to  appealable  orders),  distinguished.    Mills  v.  Conley,  530 

3L  Second  Nat.  Bank  v.  JferriZZ,  81  Wia  151;  Fawcettv.  FawccW,  85  Wia 
333  (as  to  statute  of  limitations),  followed.     Brader  v.  Brader, 

423,  426,  437 

22.  Shepard  v.  Pebhles,  38  Wia  374  (as  to  recovery  of  attomev's  fees  from 
oo-surety),  distinguished  and  limited.    Boutin  v.  EtseU,       376^  379 

38.  State  v.  Kemp,  17  Wia  669  (as  to  writ  of  error  in  criminal  caaesX  over- 
ruled.   State  ex  reL  Dumer  v.  Huegin,  224 

34.  State  ex  rel.  AtVy  Oen.  v.  JanesvUle  W.  Co.  92  Wia  496  (a:;  to  suffi- 
ciency of  petition  in  proceedings  to  forfeit  corporate  franchises), 
followed.    Ashland  v.  Ashland  W.  Co.  97,  98,  100 

36i  State  ex  reL  Dunn  v.  Noyes,  87  Wia  340  (as  to  review  of  judgments  on 
habeas  corpus),  limited.    State  ex  reL  Dumer  v.  Huegin,  340 

36.  Stedman  v.  Berlin,  97  Wis.  505  (as  to  limitation  of  municinal  indebt- 

edness), approved  and  followed.    Herman  v.  Oconto,     661, 673,  673 

37.  Steele  v.  Schricker,  55  Wia  134  (as  to  conversations  leading  up  to 

written  contract),  followed.    Johnson  v.  Pugh,  168, 171 

38.  Stewart  v.  Everts,  76  Wia  35  (as  to  exhibiting  planks  from  sidewalk), 

distinguished.     Viellesse  v.  Oreen  Bay,  164 

39.  Streeter  v.  Frank,  3  Pin.  886  (as  to  following  statutory  forms),  dis- 

tinguished.   State  ex  rel  Dumer  v.  Huegin,  333 

30.  Sutton  V.  Wautvatosek,  20  Wia  21  (as  to  violation  of  law  in  negligence 
cases),  distinguished.     Welch  v.  Geneva,  3^,  389 

3L  Valley  I.  W.  Mfg.  Co.  v.  Ooodrick,  103  Wia  436  (as  to  injunction 
pendente  lite),  distinguished.    Olassbrenner  v.  Oroulik,       403,  405 


Wis.]  index.  691 


^  Walker  v.  Grand  Rapids  F.  M.  Co.  70  Wis.  93  (as  to  fixtures),  distin- 
guished.   FuUer-warren  Co,  v,  Harter, .  92 

33.  Walton  v.  Qoodnow,  18  Wi&  661  (as  to  deficiency  judgment  in  fore- 

closure), criticised.    Endress  v.  Shove,  140 

34.  Yates  v,  Shepardson^  37  Wis.  815  (as  to  notice  of  appeal),  distin- 

guished.   Koch  V,  Hustia,  63 

Oebtadttt  in  pleading.    See  Croonal  Law,  3,  5. 

Certificate. 
Of  .clerk  on  appeal    See  Appeal,  11. 
Of  membershipi    See  Guardian  and  Ward,  1.    Insurance,  1, 3-5. 

CERTIORARL 

1.  Certiorari  to  review  the  action  of  commissioners  apiwinted  on  ap- 

peal to  the  county  judge  from  proceedings  before  town  super- 
visors brings  up  for  review  only  the  proceedings  of  said  com- 
missioners, and  does  not  bring  up  the  original  proceedings  from 
which  the  appeal  was  taken;  hence  the  question  whether  the  origi- 
nal proceedings  by  the  supervisors  are  void,  because  the  statute 
under  which  they  proceeded  is  invalid,  is  not  before  the  court  for 
review.    State  ex  ret  R,  Connor  Co.  v,  Wallmany  813 

2.  In  such  case,  where  the  petition  for  the  writ  shows  that  the  orig- 

inal proceeding,  and  the  action  taken  under  it,  are  invalid,  such 
fact  onl^  bears  upon  the  question  of  whether  the  action  of  the 
commissioners  is  harmful  and  such  as  will  justify  the  court  in  en- 
tertaining the  writ  and  exercising  its  discretionary  power,  and  is 
no  ground  for  a  motion  to  quash  the  writ  Ibid. 

Change  of  grada    See  Railroads,  1-^    Street  Railways,  2-4. 

Chattels.    See  Fixtures. 

Chattel  Mortoaoes.    See  Replevin,  8.    Sale  of  Chattels,  1,  8. 

Circuit  Courts.    See  Guardian  and  Ward,  6,  7.    Habeas  Corpus,  8, 
9.    Libel,  1. 

CmEs.    See  Constitutional  Law.  Municipal  Corporations.  Street 
Railways,  4.    Waiver,  2. 

Claim  for  lien.    See  Liens,  1-3. 

Clerk  of  circuit  court    See  Appeal,  8-1 1 

Cloud  upon  title.    See  Quieting  Title,  1,  3,  4^  S. 

Coal  holes.    See  Municipal  Corporations,  21-24 

Co-employee.    See  Master  and  Servant,  25,  81-34    Railroads,  7,  8L 

Collateral  security.    See  Judgments,  6. 

Combination  to  control  prices.  '  See  Criminal  Law,  11-22. 

Common  Carriers.    See  Carriers. 

Common  Council.    See  Municipal  Corporations,  18, 14 

Comparative  Negligence.    See  Negugence,  1. 

Condemnation   proceedings.     See  Eminent   Domain.    Street  Rail- 
ways, 2-4 

Conditions. 
Precedent    See  Limitation  op  Actions,  2.    Waiver,  1, 
Subsequent    See  Garnishment,  4 

Consideration.    See  Deeds,  1.    Suretyship,  7. 

Conspiracy.    See  Criminal  Law,  9-22. 
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CX)NSTITUT10NAL  LAW. 

See  Criminal  Law,  14    Eyidencb,  &    Waters,  3, 

L  The  restriction  on  taxation  contained  in  said  sec.  925^1420,  StatsL 
1898,  must  be  deemed  to  have  been  made  pursuant  to  the  mandate 
of  sec.  3,  art  XI,  Const,  empowering  the  legislature,  and  charging 
it  with  the  duty,  to  provide  for  the  organization  of  cities  ana  in- 
corporated villages  and  to  restrict  their  power  of  taxation  so  as  to 
prevent  abuses  in  assessments  and  taxation.  Soma  L.  Co.  v.  Lin- 
coln Co.  286 

2.  [Whether  such  provision  is  invalid  in  so  far  as  it  restricts  the  power 
of  a  city  to  levy  taxes  in  excess  of  three  per  cent  to  pay  debts  con- 
tracted prior  to  its  adoption  of  the  general  charter  law,  not  de- 
cided.] Ibid, 

8.  [Whether  the  question  as  to  the  violation  of  such  restriction  can  be 
raised  by  a  taxpayer,  or  whether  it  can  only  be  properly  raised  by 
a  bondholder,  not  decided.]  Ibid, 

4.  A  city  borrowed  $35,000  from  the  state  with  which  to  ei^ect  a  high- 

school  building,  and  at  the  time  of  letting  a  contract  for  the  con- 
struction of  a  sewer  about  $21,000  thereof  was  in  the  treasury,  and 
the  building  was  in  process  of  erection.  There  was  no  proof  that 
any  contract  had  been  let  for  the  school  building  or  as  to  its  prob- 
able cost  Held^  that  the  unexpended  balance  should  not  be  consid- 
ered as  an  a^-^f^t  in  determining  whether  the  obligations  under  said 
sewer  contract  were  in  excess  of  the  constitutional  limit  of  indebt- 
ness,  the  presumption  being  that  it  was  needed  and  to  be  used  for 
the  purpose  for  which  it  was  borrowed.    Herman  v,  Oconto^      660 

5.  Where  a  contract  for  the  construction  of  sewers  was  made  in  Octo- 

ber, taxes  which  had  been  apportioned  by  the  secretary  of  state 
under  sec  1070,  Stats.  1898,  to  pav  amounts  due  the  state  January 
1st,  following,  but  which  could  not  go  into  the  tax  collectors 
hands  for  collection  until  December,  cannot  be  considered  "in 
process  of  immediate  collection  "  so  as  to  make  them  assets  of  a 
city  in  determining  whether  the  constitutional  limit  of  indebted- 
ness had  been  exceeded.  Ibid, 

6.  Where  the  exact  amount  of  indebtedness  under  the  contract  in  such 

a  case  cannot  be  ascertained  from  the  record,  it  will  be  assumed, 
in  determining  whether  the  city 's  indebtedness,  including  such  con- 
tract exceeded  the  constitutional  limit,  that  the  actual  amount  of 
indebtedness  on  such  contract  is  the  amount  admitted  by  the  city 
to  have  been  earned  by  the  contractor,  independent  of  any  deduc- 
tion therefrom  of  damages  allowed  the  city  lor  failure  to  complete 
the  contract  within  the  time  limited  therefor.  Ibid, 

7.  Contracts  whereby  a  city  had  agreed  to  pay  certain  sums  annually 

for  its  water  supply  for  thirty  years;  certain  sums  monthly  for 
electric  lights  for  three  j^ears;  and  certain  sums  monthly  for 
teachers'  wages, —  upon  which  nothing  was  due  when  a  contract  for 
the  construction  of  a  sewer  was  entered  into, —  cannot  be  included 
as  liabilities  in  determining  whether,  by  the  sewer  contract  the 
city  had  exceeded  the  constitutional  limit  of  indebtednes&  Sled- 
man  v,  Berlin^  97  Wis.  505,  approved.  Ibid. 

8.  Interest  on  outstanding  bonds  of  a  oitv  payable  in  annual  instal- 

ments in  the  future  is  not  a  present  indebtedness  within  the  mean- 
ing of  such  limitation.  IbidL 
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9.  Debts  for  the  ordioaiy  runnlDg  expenses  of  a  cit^.  and  debts  within 
the  power  of  a  city  to  contract,  payable  within  a  year  out  of  the 
incoming  revenues  actually  levied  or  in  good  faith  intended  to  be 
levied,  are  not  such  as  are  comprehended  within  the  last  clause  of 
sec.  S,  art  XI,  Const,  requiring  an^r  city,  before  or  at  the  time  of 
incurring  any  indebtedness,  to  provide  for  the  collection  of  a  direct 
annual  tax  sufficient  to  pay  the  interest  as  it  falls  due,  and  the 
principal  within  twenty  years.  If,  however,  the  debt  is  made  to 
mature  at  such  time  as  would  make  it  a  charge  upon  the  future 
resources  of  the  city  beyond  one  year,  then  the  levy  of  such  tax  is 
necessary  to  its  validity.  Ibid. 

Id  Where  the  city  charter  gave  the  common  council  power  to  build 
sewers  and  pay  the  expense  out  of  the  general  fund,  a  sewer  con- 
tract bearing  no  interest  payable  within  one  year, —  the  city,  at 
the  time  of  entering  into  such  contract,  having  no  funds  on  hand 
with  which  to  pay  the  contract  price, —  is  not  void  under  said  sec.  S, 
art.  XI,  Const,  because  no  provision  was  made  at  the  time  it  was 
executed  for  the  collection  of  a  direct  tax.  Ibid. 

11.  A  city  received  and  retained  a  sewer  system  costing  nearly  $20,000, 
and  had  paid  no  part  of  the  cost  The  contract  was  in  a  sense  entire, 
but  it  was  impossible  to  tell  from  the  written  contract  itself  how 
much  the  actual  contract  price  wa&  The  plans,  from  which  a 
division  of  the  contract  could  be  made,  were  made  a  part  of  the 
contract,  but  were  not  brought  up  with  the  record.  Heldy  that  the 
transaction  was  of  such  a  nature  that  the  contract  m^ight  be  severed 
and  held  valid  up  to  the  limit  within  which  the  city  was  author- 
ized, under  the  constitution,  to  contract,  and  that,  defendant  hav- 
ing failed  to  furnish  the  proper  data  on  which  to  apportion  the 
invalid  nart,  it  should  be  scaled  down  to  the  limit  within  which  the 
city  had  the  power  to  contract,  and  held  valid  within  that  limit 

Ibid 

CONTRACTa 

See  AppEAii,  18.  Carreers.  Constitutional  Law,  4-11.  CRnoNAii 
Law,  18-16.  Deeds.  Equity.  Fixtures.  Gaming  CoNTRAcra 
Guardian  ad  Litem,  1.  Insurance.  Lien&  Master  and  Serv- 
ant, 1-a  Municipal  Corporations,  6-13.  Patents.  8,  5.  Re- 
plevin, 8,  4.  Sale  of  Chattels.  Specific  Performance. 
Suretyship.    Waiver. 

1.  In  an  action  to  recover  under  a  contract  by  which  plaintiff  a^^reed  to 
act  as  housekeeper  for  defendant's  testator  dunng  his  life,  hired 
help  to  be  provided  by  him  in  case  she  was  sick,  in  consideration 
of  a  certain  sum  per  month  and  in  addition  $1,500  at  his  death 
unless  she  left  her  position  before  that  time,  the  evidence — stated 
in  the  opinion  —  is  held  insufficient  to  require  submission  to  the 
jury  of  the  question  whether  deceased  wrongfully  prevented 
plaintiff  from  performing  the  contract     Qlidden  v.  Meyer,  1 

2L  Defendant  C.  engaged  plaint  lit  to  drive  piling  and  place  a  building 
thereon,  so  that  it  might  be  used  as  a  boat  house,  and  instructed 
him  to  place  the  piling  and  building  in  line  with  a  certain  dock. 
Plaintiff  placed  the  piling  and  building  otherwise,  and  testified  that 
H.,  who  claimed  to  represent  C.,  instructed  him  to  place  them  as 
he  did.  H.  testified  that  he  repeatedly  told  plaintiff  defendant 
wanted  the  building  on  line  with  said  dock.  It  was  not  shown 
that  H.  had  any  authority  to  change  the  contract,  though  it  ap- 
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peared  he  had  acted  for  G.  in  some  matters.  HeUL  that  plaintiff 
was  not  justified  in  departing  from  the  contract  and  could  not  re> 
cover  thereunder.    Houlahan  v.  Clark,  43 

8.  Where  there  is  no  ambiguity  in  a  contract,  either  in  its  literal 
sense  or  when  applied  to  the  subject  thereof,  it  must  speak  for  it- 
self entirely  unaided  by  extrinsic  matters.    Johnson  v.  i*ngh,     KTT 

4  Where  ambiguity  does  exist,  evidence  of  the  circumstances  under 
which  the  coutract  was  made  is  proper  to  enable  the  court,  in  the 
light  thereof,  to  read  the  contract  in  the  sense  the  parties  intended* 
if  that  can  be  done  without  violence  to  the  rules  of  language  or 
of  law.  Ibid. 

S.  In  such  case,  the  rule  is  limited  to  proof  of  the  situation  of  the  par- 
ties and  the  circumstances  characterizing  the  making  of  the  con- 
tract: it  does  not  extend  to  mere  conversations  between  the  par- 
ties leading  up  to  the  completion  of  the  agreement  Steele  r. 
Schricker,  55  Wis.  184^  foUowed.  Ibid. 

0.  Custom  cannot  be  proved  to  vary  the  terms  of  an  agreement  if  they 
are  definite  and  unambiguous.    Mowatt  v.  Wilkinson,  176 

7.  A  provision  in  a  contract  requiring  plaintiff  to  saw  defendant's  logs 
**as  fast  as  I  can,"  is  not  ambiguous;  and  in  an  action  on  such 
contract  it  is  error  to  admit  evidence  of  a  custom  to  saw  logs  in 
the  order  in  which  they  came  to  the  mill,  where  it  appears  that 
such  custom  applied  to  cases  where  the  contract  did  not  provide 
for  continuous  sawing.  Ibid 

8b  To  entitle  a  person  to  recover  on  an  agpreement  between  third  per- 
sons there  must  not  only  be  an  intent  to  secure  some  benefit  to  him. 
but  there  must  be  a  promise,  legally  enforceabla  Electric  Appli- 
ance Co,  V.  United  States  F,  6bG.Co,  434 

9L  a  provision  in  a  contract,  unlimited  as  to  time,  space,  and  extent  of 
tnuie,  by  which  one  party  binds  himself  and  his  heirs  not  to  man- 
ufacture or  sell  any  band-fastening  device  of  any  kind  or  char- 
actor,  except  that  covered  by  a  certain  patont,  is  unreasonable  and 
void  as  against  public  policy.    Tecktonxns  v,  Scott,  441 

10.  Defendant  contracted  to  deliver  400  cords  of  shipping  wood  to  plaint- 
iffs, to  be  transported  by  thera  by  boat  to  Milwaukee.  When  the 
vessel  was  tendered  to  defendant  for  loading,  fifty-seven  cords  of 
inferior  wood  was  piled  on  the  dock  in  front  of  the  wood  intended 
for  plaintiffs,  and  to  save  double  handling  thereof  defendant  con- 
tracted with  the  captain  of  the  vessel  to  transport  such  wqpd  to 
defendant's  dock  in  Milwaukee  for  an  agreed  price  per  cord;  but 
the  captain,  in  violation  of  his  contract,  delivered  the  inferior 
wood  to  plaintiffs,  which  they  refused  to  accept,  but  voluntarily 
paid  the  freight  to  the  captain.  Held,  that  plaintiffs  did  not  thereby 
acquire  a  right  of  action  against  the  defendant  for  the  amount  of 
freight  so  agreed  upon  with  the  captain,  and  that  the  circumstances 
did  not  authorize  them  to  create  a  legal  liability  against  the  de- 
fendant for  piling  or  storing  the  wood.  Sanderson  u  Cream  City 
B.  Co,  618 

Contribution.    See  Suretyship,  1-5. 

C3NTRIBUTORY  Neolioence.  See  Highways,  4»  6.  Municipal  Corpo- 
rations, 34.    Neoliqenx'e,  7.    Street  Railways,  5,  7-9, 12. 

Conveyances.  See  Deeds.  Equity.  Exbcutors  and  Administra- 
tors, 2. 
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COKPORATIONa 

See  Election  of  Remedies,  3.  Judgments,  6u  Liens,  5-8.  Municipal 
Corporations.  Railroads.  Receivbrs,  2, 11-14.  Street  Rail- 
ways.   Witnesses,  6. 

Corporation  or  partnership  f  Status:  EsioppeL 

1.  Where  a  persoa  deals  with  an  association  of  individuals  as  a  corpo- 

ration, Buoh  dealing,  by  estoppel,  as  to  sach  transaction,  fixes  tne 
status  of  the  company  to  be  what  it  was  represented  and  recog- 
nized to  be  therein.     Clausen  v.  Head,  405 

2,  Where  certain  persons  associated  together  assumed  to  be  a  corpora- 

tion, and  as  such  executed  an  assignment  for  the  benefit  of  cred- 
itors, and  a  creditor  filed  his  claim  in  such  assi^ment  proceedings* 
the  claim,  if  in  existence  against  the  association  in  any  capacity, 
became  a  claim  against  the  company  as  a  corporation  and  the  as- 
signee in  his  representative  capacity.  Ibid, 

S.  Even  though  the  creditor,  before  filing  his  claim,  was  not  bound  by 
estoppel  to  recognize  the  association,  as  a  corporation,  as  his  debtor, 
and  could  have  proceeded  against  the  association  as  a  corporation, 
outside  of  or  within  the  assignment  proceedings,  or  against  the 
members  thereof  as  partners,  yet  having  made  an  election  between 
the  two  courses,  with  knowledge  of  the  facts,  by  filing  his  claim 
with  the  assignee  of  the  corporation  as  such,  he  thereby  waived 
the  one  not  chosen.  Ibid, 

4.  There  is  no  such  privity  between  the  members  of  a  corporation  and 

the  corporation,  that  a  judgment  between  a  third  person  and  the 
corporation  is  res  ac^judicata  in  subsequent  litigation  as  to  the  same 
or  any  other  cause  of  action  between  such  person  and  the  members 
of  th^  corporation.  ^bid. 

Promoters:  Fraud:  Agency, 

5.  Defendant  B.  sold  a  large  tract  of  land  to  the  plaintiff,  a  corpora- 

tion, organized  by  M.  for  the  purchase,  platting,  and  resale  of  such 
land.  Fifteen  months  prior  to  such  conveyance,  B.,  through  M., 
had  bought  the  land  for  $7,000  less  than  the  price  received  from 
plaintiff,  and  authorized  M.  to  find  a  purchaser  for  the  land,  his 
commission  to  be  paid  by  the  purchaser.  R  did  not  stand  in  any 
confidential  relation  to  plaintiff  nor  any  of  the  subscribers  to  its 
capital  stock.  The  sale  to  plaintiff  was  brought  about  by  M.,  who 
received  from  plaintiff  $2,()00  of  its  stock  for  his  services,  which 
fact  was  not  known  to  B.  K,  having  foreclosed  the  purchase- 
money  mortgage  given  hy  plaintiff,  obtained  a  deficiency  judg- 
ment thereon;  and  plaintiff  brought  an  action  to  enjoin  the  en- 
forcement of  such  judgment,  and  to  have  the  sale  set  aside  for 
fraud.  Held,  that  B.  did  not  owe  plaintiff  or  any  of  the  subscrib- 
ers to  its  capital  stock  any  duty  to  refrain  from  making  said  sale. 
Forest  L.  Co,  v,  Bjorkquist,  547 

6.  The  mere  fact  that  R.  fifteen  months  prior  to  such  conveyance,  had 

bought  the  land  for  $7,000  less  than  the  price  for  which  he  sold  it, 
did  not  tend  to  impeach  the  transaction,  especially  in  view  of  a 
finding  that  the  land  was  then  worth  the  full  consideration  re- 
cited in  the  deed,  which  was  more  than  R  actually  received.  Ibid. 

7.  In  such  case,  the  mere  authority  of  M.  to  find  a  purchaser  of  the 

land  did  not  contemplate  the  organization  of  a  corporation  to  ef- 
fectuate the  purchase;  and  M.'s  acts  in  assisting  in  the  formation 
thereof,  in  the  absence  of  showing  that  R  had  any  knowledge  of 
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M/s  plans,  or  shared  in  any  way  in  his  profits,  were  outside  of  the 
real  or  apparent  scope  of  his  authority  and  did  not  bind  K     Ibid, 

ActioTiafor  dissolution:  Leave  to  commence:  Petition, 

8.  Permission  to  commence  an  action  to  forfeit  the  franchises  of  a 
corporation  should  not  be  granted  on  a  mere  petition  stating 
grounds  on  information  and  belief,  where  the  petition  is  met  by  an 
•answer  putting  in  issue  all  the  material  allegations  thereof,  veri- 
fied upon  the  knowledge  of  the  person  making  it,  and  supported 
by  affidavits  of  persons  competent  to  testify  as  witnesses  positively 
denying  the  material  facts  alleged    Ashland  v,  Ashland  W,  Co.  94 

ft.  The  provision  of  sea  8241,  Stats.  1808,  that  *'  upon  cause  shown  "  an 
action  may  be  brought  by  the  attorney  general  or  any  private 
party  in  the  name  of  the  state,  on  leave  granted  by  the  supreme 
court,  to  vacate  the  charter  or  annul  the  ezistenge  of  any  corpora- 
tion which  shall  misconduct  itself  in  any  of  the  waysenumerateil, 
.  requires  that  the  petitioner  shall  satisfy  the  coi^rt  that  he  has  at 
hand  evidence  sufficient,  if  unopposed,  to  justify  the  forfeiture. 

Ibid 
Insolvency:  Sequestration  proceedings. 

10.  Where  on  a  judgment  against  a  corporation  and  another  the  execu- 
tion had  been  returned  unsatisfied  as  to  the  corporation,  and  the 
judgment  creditor,  acting  under  sec.  8216,  Stata  1898,  procured  the 
appointment  of  a  receiver  for  the  corpK>ration,  the  creditor  is 
strictly  within  his  legal  rights,  although  it  does  not  appear  that  he 
has  exhausted  his  remedies  against  the  other  judgment  debtor. 
Davelaar  v.  Blue  Mound  L  Co,  470 

It.  The  fact  that  an  execution  against  a  corporation  was  returned  the 
same  day  it  was  issued,  and  sequestration  proceedings  were  imme- 
diately commenced  against  the  corporation,  does  not  ^arrant  the 
presumption  that  the  execution  was  returned  by  direction  of  plaint- 
iff's attorneys  Ibid 

12,  Where  an  execution  against  a  corporation  has  been  returned  unsat- 
isfied, a  sequestration  action  against  the  corporation  may  be  com- 
menced at  once,  even  though  the  sixty  days  within  which  an 
execution  is  returnable  under  sec.  2970,  Stats.  1898,  have  not  ex- 
pired, there  being  no  statute  requiring  the  officer  to  keep  the  writ 
the  full  sixty  day&  Ibid 

18L  In  proceedings  by  a  judgment  creditor  of  a  corporation  to  wind  up 
its  affairs,  eta,  the  petition  stated  jurisdictional  facts,  but  failed  to 
state  any  facts  to  show  that  an  emergency  existed  requiring  the 
appointment  of  a  receiver  without  notice  to  the  corporation.  Held, 
that  the  plaintiff  was  not  entitled  to  the  relief  sought  except  upon 
notice,  and  that  the  order  appointing  a  receiver  without  such  no- 
tice was  improvidently  made  and  should  liave  been  set  asida    Ibid 

14  In  such  case,  on  appeal,  it  is  not  enough  that  the  facts  stated  showetl 
the  plaintiff  would  have  been  entitled  to  such  appointment  on 
notice,  and  that,  after  a  review  of  the  situation,  the  trial  court  de- 
cided to  allow  the  appointment  to  stand.  Ibid 

COSTa 

See  Judgments,  2,  4    Receiyebs,  14»  Ifi, 

L  A  ''case'*  which  contains  neither  pleadings,  verdict,  charge,  excej^ 
tions,  nor  evidence,  except  selections  from  the  testimony  of  cer- 
tain witnesses  printed  eitner  as  partisan  statements  or  incomplete 
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and  misleading  quotations,  does  not  comply  with  Supreme  Court 
Rule  VIII,  requiring  so  much  of  the  record  to  be  printed  as  shall  be 
necessary  to  a  full  understanding  of  the  question  presented  for  re- 
view; and  no  costs  can  be  taxed  for  printing  it  Dufur  v.  Paul- 
9on,  281 

2,  Under  Supreme  Court  Rule  XXVll  no  costs  will  be  allowed  for 
printing  a  brief  containing  language  disrespectful  to  the  trial 
court.  Ibid. 

Z.  Costs  will  not  be  taxed  for  printing  voluminous  parts  of  the  testi- 
mony, as  to  which  no  question  is  raised  on  appeal,  and  instructions 
upon  various  questions,  not  assailed.  Dehsoy  v,  MUwavkee  E,R.<Sb 
L.  Co.  412 

4.  Where  one  party  obtains  an  order  setting  aside  a  verdict  as  against 

the  evidence  and  granting  a  new  trial,  it  is  error  to  impose  costs 
on  the  other  party.    Mills  v,  Conley,  525 

5.  Under  sea  2686,  Stata  1898,  an  order  awarding  absolutely  $10  costs 

on  overruling  a  demurrer  is  erroneous;  such  costs  are  only  admis- 
sible as  terms  to  leave  to  interpose  some  further  plea.  Case  v, 
FuUdner,  568 

^  On  a  general  appeal  from  such  order,  no  question  being  raised  but 
that  it  was  proper  except  as  to  costs,,  the  order  will  be  reversed  as 
to  costs  and  otherwise  affirmed.  Ibid, 

County  Couets.    See  CouBxa 

COURT  AND  JURY. 

See  Contracts,  1.  Libel,  5.  Master  and  Servant,  26,  29,  80,  83.  Mu- 
nicipal Corporations,  8,  24  Sale  of  Chattels,  5,  6.  Street 
Railways,  5, 10, 11, 13, 18. 

It  is  for  the  court  to  determine  the  effect  and  weight  of  the  testi- 
mony and  evidence,  and  where  the  physical  situations  or  matters 
of  common  knowledge,  based  on  reason  and  common  sense,  point 
so  certainly  to  the  truth  as  to  leave  no  room  for  a  contrary  deter- 
mination, the  mere  fact  that  sworn  testimony  is  produced  in  court 
to  establish  a  contrary  conclusion,  even  though  not  disputed  by 
other  sworn  testimony,  does  not  warrant  the  submission  of  the 
question  to  the  jury.    Qroth  v.  Thomann,  488 

COURTS. 

See  Appeal,  1.  Guardian  ad  Litem,  2-5.  Guardian  and  Ward,  6,  7. 
Habeas  Corpus,  8,  9.  Mortqaqes,  2,  5.  Municipal  Corpora- 
tions, 11.    Process,  5. 

The  jurisdiction,  in  civil  actions,  of  the  county  court  of  Waukesha 
county  is  limited  to  $25,000.  In  an  action  to  abate  a  nuis^ince  it 
appeared  thltt  the  value  of  plaintiff's  land  was  $10,000;  that  the 
damages  claimed  were  $6,000,  and  that  the  nuisance  could  be  abated 
by  appliances  costing  about  $5,000.  Held,  that  there  was  nothing 
in  the  record,  on  any  theory  of  the  value  or  amount  in  controversy, 
to  support  a  contention  that  the  jurisdictional  limit  was  tran- 
scended.    Winchell  v.  Wauk-isha,  101 

Counterclaim;    See  Municipal  Corporations,  10, 14    Replevin,  8. 
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CRIMINAL  LAW  AND  PRACTICB. 
See  Habeas  Ck>RFUB,  1-7. 

Preliminary  examination, 

l  A  preliminaiy  examination  is  not  an  action.  The  determination 
tnereof  is  not  a  final  judgment  The  proceeding  is  not  according 
to  the  course  of  the  common  law;  it  is  purely  statutory,  and  com- 
pliance with  the  statute  is  requisite  to  jurisdiction  at  eveiy  8t«p. 
atate  ex  rel.  Duruer  v,  Huegin,  IW 

2L  An  examination  to  determine  whether  a  criminal  prosecution  shall 
be  commenced  is  a  judicial  proceeding  in  that,  so  far  as  tlie  mag- 
istrate acts  within  his  jurisdiction,  his  decision  is  as  binding  for 
the  purposes  of  such  proceeding  when  it  is  right  as  when  it  is 
wrong.  But,  like  the  situation  where  a  board  is  authorized  by 
statute  to  act  in  a  gtMUt-judicial  capacity  upon  evidence,  if  there 
is  no  evidence  rea.sonably  permitting  of  action,  a  decision  upon  a 
contrary  theory  is  in  excess  of  jurisaiction.  IbicL 

Complaint  and  warrant  of  commitment 

3.  A  warrant  of  commitment  for  trial  which  states  the  offense  charged 

with  convenient  certainty  is  sufficient  if  good  in  all  other  respects. 
State  ex  reL  Dumer  v,  Huegin,  189 

4.  The  formal  language,  ''against  the  peace  and  dignity  of  the  state  of 

Wisconsin  and  the  statutes  in  such  case  made  and  provided,"  or 
equivalent  formal  words,  is  imnecessary  to  either  a  criminal  com- 
plaint or  warrant  of  commitment  for  trial  IbicL 

6.  The  rule  of  convenient  certainty  as  to  describing  the  offense  in  a 
warrant  of  commitment  does  not  recjuire  the  facts  to  be  stated  in 
detail  A  statement  thereof  according  to  their  legal  effect  is  suf- 
ficient. Ibid 

6.  The  description  of  an  offense  in  a  warrant  of  commitment  by  ita 

generic  name,  if  it  has  one,  whether  the  offense  be  statutory  or 
one  known  to  the  common  law,  states  by  reasonable  inference  all 
the  facts  requisite  to  such  offense.  lind. 

7.  The  statutory  form  for  a  commitment  found  in  sec.  4774,  Stata  1896» 

is  satisfied  by  the  use  of  language  including  all  material  elements, 
though  such  language  departs  from  the  particular  wording  of  the 
form.  IbicL 

8l  The  rule  that  a  form  prescribed  by  statute  must  be  strictly  followed* 
does  not  mean  literally  followed  unless  the  statute  clearly  so  indi- 
cates,   That  is  not  the  case  with  sea  4774,  Stats.  1898L  Ibid^ 

9.  When  a  complaint  charges  the  offense  of  conspiracy  in  the  lan- 
guage of  the  statute,  and  a  conspiracy  to  carry  out  tne  particular 
purpose  of  such  conspiracy  in  a  particular  way  is  also  charged,  ac- 
companied by  a  statement  of  overt  acts  pursuant  to  the  conspiracy, 
the  latter  part  may  be  rejected  as  surplusage  in  construing  the  com- 
plaint, but  the  two  charges  of  conspiracy  may  be  read  together  as 
charging  a  conspiracy  of  the  nature  indicated  by  the  particular 
allegations  as  regards  the  method  adopted  for  effecting  the  crim- 
inal purpose.  Ibi(L 

10.  A  complaint  stating  that  three  persons,  naming  them,  concerted  to- 
gether, using  substantially  the  language  of  the  statute,  for  the  pur- 
pose of  maliciously  injuring  another  in  his  business,  describes  th« 
conspiracy  made  criminal  by  sea  4466a,  Stata  1898w  IbidL 
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Conspiracy  to  injure* 

11.  The  doctrine  that,  where  conoert  of  action  is  necessary  to  an  offense, 

a  charge  of  criminal  conspiracy  does  not  lie,  does  not  apply  where 
the  unlawful  agreement  is  of  itself  an  offense,  but  applies  only 
where  the  agreement  and  the  consummation  thereof  are  so  closely 
connected  that  the  two  constitute  really  but  one  offense,  as  in  the 
case  of  the  offense  of  adultery  or  that  of  bigamy.  State  ex  reL 
Dumer  v.  Huegin,  189 

12.  Where  concert  is  not  a  mere  part  of  a  criminal  act,  but  is  in  aid 

of  it  and  is  itself  criminal,  the  chargeof  conspiracy  will  lie  against 
those  concerting  together  to  perpetrate  such  act,  though  only  one 
of  the  parties,  or  neither  one  alone,  could  effect  such  purpose.  IbidL 

13.  An  agreement  between  several  independent  concerns,  each  publish- 

ing a  newspaper  and  furnishing  thereby  means  for  advertising,  to 
compel  a  fourth  person  engaged  in  like  business  to  reduce  his  rates 
for  advertising  or  lose  customers,  indicates  a  malicious  purpose  to 
injure  the  biisiness  of  the  latter  within  the  meaning  of  sea  4466a, 
Stata  189a  Ibid, 

14  If  sec.  4466a  be  regarded  as  describing  a  conspiracy  between  owners 
of  independent  enterprises  to  control  the  rates  charged  in  their 
line  of  work  in  any  locality,  great  or  small,  it  is  not  constitutional 
However,  it  cannot  be  so  regarded,  for  it  makes  the  malicious  pur- 
pose to  injure  an  essential  ibicL 

15.  Several  persons,  conducting  independent  business  enterprises,  may, 
in  the  absence  of  a  statute,  comoine  to  control  prices  for  the  pur- 
pose of  promoting  their  individual  interests,  and  in  their  operations 
to  that  end  impoverish  a  rival  and  drive  him  out  of  business,  there 
being  no  malicious  intent  in  their  conduct,  using  the  term  in  the 
sense  of  malice  in  law.    Sec.  4466a  does  not  go  that  far.  IbicU 

16u  All  agreements  to  maliciously  injure  another  in  any  way  are  con- 
trary to  the  policy  of  the  law.  Legislative  authority  is  ample  to 
outlaw  such  agreements  to  the  extent  of  making  the  participants 
therein  liable  civilly  and  criminally.  IbicL 

17.  A  conspiracy  to  wrongfully  injure  another  is  actionable  at  the  com- 

mon law  if  executed  to  the  damage  of  another,  whether  that  other 
would  have  a  remedy  if  the  act  were  committed  by  a  single  per- 
son or  not,  or  whether  one  person  could  commit  such  injury  alona 

IbicL 

18.  The  doctrine  that  an  act  which  is  not  actionable  if  done  by  one  is 

not  when  done  by  many,  is  not  the  law  of  this  state.  Neither  is 
the  doctrine,  as  applied  to  a  combination  of  persons  to  wrongfully 
injure  another,  that  an  act,  lawful  without  malice,  does  not  be- 
come unlawful  by  adding  such  element.  Ibid, 

19.  A  combination  of  persons  to  injure  another  without  any  just  cause, 

such  as  an  injury  that  is  not  an  incidental  effect  of  the  promotion 
of  the  legitimate  interests  of  the  members  of  the  combine,  is  a  con- 
spiracy to  inflict  a  a  malicious  injury  upon  another  at  common  law, 
and  is  such  an  injury  under  the  statute  (sec.  4466a,  Stata  1898)  if  it 
relates  to  such  other's  reputation,  business,  trade,  or  profession. 

Ibid. 

20.  A  combination  of  individuals  for  the  purpose  of  inflicting  a  malicious 

injury  upon  another,  is  in  effect  an  agreement  to  injure  by  violence^ 
It  was  the  policy  of  the  common  law,  as  it  is  of  the  statute,  to  pre- 
vent such  a  wrong  by  civil  and  criminal  liabilitiea  ibid. 
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21.  The  term  "  malicious  injury,"  as  used  in  the  statute,  is  synonymous 
with  that  term  in  the  law  of  conspiracy  independent  of  the  statute. 

IhidL 

23.  Sec.  4466a,  Stats.  1898,  is  a  mere  declaration  of  the  common  law.  Its 
only  effect  is,  as  to  the  particular  matters  stated  therein,  to  remove 
the  necessity  for  an  overt  act,  which  is  required  hy  the  change  in 
the  common  law  by  sec.  4568^  Ibid, 

Cross-Examination.    See  Witnesses,  6. 

Custody 
Of  infants.    See  Guardian  and  Ward,  6-8.    Habeas  Corpus,  8L 
Of  law.    See  Receivers,  15. 

Custom  aud  Usage.  See  Contracts,  6,  7.  Municipal.  Corpora- 
tions, 10. 

Damages.  See  Libel,  4.  Master  and  Servant.  Municipal  Corpo- 
rations, 9.  Railroads,  6,  8, 11.  Replevin.  Sale  of  Chattels, 
1,  2,  4    Suretyship,  1,  2,  4,  5.    Waters. 

Debtor  and  Creditor  See  Corporations,  1-4,  10-14  Evidence.  5l 
Executions.  Fraudulent  Conveyances.  Garnishment.  Home- 
steads.   Mortgages,  1-5.    Receivers,  L    Suretyship. 

Dedication.    See  Railroads,  1-6. 

DEEDS. 

See  Corporations,  5,  a    Equity.  Fraud.  Quieting  Title,  1,  2l  Rail- 
roads, 1-6.    Street  Railways,  3,    Tax  Tttles. 

L  An  agreement  between  a  husband  and  wife  whereby  he  conveys 
land  to  her  absolutely  on  a  consideration  that  she  is  to  have  a  life 
estate,  with  power  to  consume  so  much  of  the  corpus  of  the 
property  as  should  be  necessary  for  her  support,  and  tnat  the  re- 
mainder is  to  go  to  a  daughter,  is  not  witiiin  or  affected  by  the 
rule  that,  where  there  is  an  absolute  grant  coupled  with  a  ri^ht 
inconsistent  therewith,  such  right,  to  the  extent  of  such  inconsist- 
ency, must  fail.  The  right  of  the  daughter  to  take  what  was  left 
is  in  no  way  inconsistent  with  the  primary  right  vested  in  the 
wifa    Post  v.  Campbell^  378 

2.  Plaintiff  deeded  her  farm  for  an  expressed  consideration  of  $2,000. 
then  paid  her  by  the  grantee  in  the  form  of  four  promissory  note^ 
of  |500  each.  Uetct^  that  it  might  be  shown  by  other  evidence  tliat 
such  consideration  also  included  a  settlement  of  certain  claims 
then  existing  between  the  parties,  wliich  were  consistent  with  and 
did  not  contradict  any  effective  part  of  the  writing.  Cassoday, 
C.  J.,  dissenting,  is  of  the  opinion  that  the  deed  and  notes  should 
be  considered  as  one  paper  in  law,  signed  by  both  parties,  and 
conclusively  presumed  to  include  the  wliole  agreement,  and  that 
evidence  of  contemporaneous  agreements  between  the  same  par- 
ties was  therefore  properly  excluded.    Brader  v,  Brader,  423 

Default.    See  Judgments,  5.    Process,  8. 

Delusions.    See  Wills,  2. 

Demurrer.  See  Costs,  5.  Limitation  of  Actions,  2.  Master  and 
Servant,  12-14.    Pleading,  8,  4^    Quieting  Title^  4^  & 

Depositions.    See  Witnesses,  6,  7. 

Directing  Verdict.    See  Street  Railways,  18. 

Discretion.  See  (^ertiorarl  Injunctions,  4.  Municipal  Corfoba- 
tions,  15.    Receivers,  2. 
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DiSHISSALb 

Of  action.    See  Spbcifio  PebfobhanoOi 
Of  appeal    See  Appeal,  1,  8, 11. 

Dissolution  of  corporation.    See  Corporations,  8, 9L 

ELECTION  OF  REMEDlEa 

See  Corporations,  1-4.    Liens,  7, 8L 

1*  The  rule  that  a  choice  of  one  of  two  inconsistent  remedies  or  causes 
of  action  waives  the  other,  applies  only  where  there  are  two  such 
remedies  or  causes  of  action.    FnUer-Tvarren  Co,  v,  HaHeVy        80 

3i  If  a  person  pursues  a  cause  of  action  which  he  erroneously  supposes 
he  nas  and  is  defeated  because  of  the  error,  he  is  not  precluded 
thereby  from  suing  over  upon  the  proper  cause  of  action.       'Ibid. 

3.  The  principle  that  a  person  may  sue  a  corporation  and  proceed  to 

final  judgment  without  prejudice  to  his  thereafter  suing  upon  the 
same  cause  of  action,  or  another  cause  of  action  involving  tne  same 
wrong,  against  the  members  of  such  corporation,  applies  where 
there  are  independent  causes  of  action  or  remedies  against  such 
members  and  the  corporation,  that  may  be  pursued  regardless  of 
each  other,  for  independent  satisfactions  where  there  are  inde- 
pendent wrongs,  or  a  single  satisfaction  where  there  is  but  a  single 
wrong,  and  the  two  remedies  are  not  inconsistent  Clausen  v. 
Head,  405 

4.  The  doctrine  that  intent  to  make  choice  between  inconsistent  rem- 

edies is  essential  to  a  choice,  and  that  absence  of  such  intent  will 
relieve  one  from  the  effect  of  the  pursuit  of  one  of  the  remedies, 
applies  only  where  action  in  the  first  instance  was  taken  in  igno- 
rance of  the  facts;  but  where  knowledge  of  the  facts  exists,  intent 
is  conclusively  presumed  as  a  matter  of  law,  and  such  presumption 
cannot  be  afifected  by  any  declaration  or  reservation  of  a  right  to 
take  a  different  and  inconsistent  course  at  a  subsequent  time.  IbidL 

Elbotrio  Railway.    See  Street  Railways 

EMINENT  DOMAIN. 

See  Railroads,  1-6.    Street  Railways,  2-4 

1.  Where  land  was  taken  by  a  street-railway  company  in  July,  1896, 
and  the  statute  (ch.  175,  Laws  of  1897)  authorizing  it  to  institute 
condemnation  proceedings  was  published  April  3, 1897,  and  such 
company  failed  to  commence  proceedings  for  condemnation,  a  pe- 
tition by  the  landowner,  presented  October  9,  1899,  shows  such 
delay  and  omission  of  the  corporation  to  acquire  title  as  to  give  the 
landowner  a  right  to  institute  proceedings.  Stewart  v,  Milwaukee 
KRiSbL.  Co.  540 

2L  Ch.  175,  Laws  of  1897,  made  all  provisions  of  the  Revised  Statutes 
relative  to  acquiring  land  by  railroad  companies  under  the  ri^ht 
of  eminent  domain  apply  to  street  and  electric  railway  companies, 
and  sec.  1852,  R  S.  1878,  gave  railroads  the  right  to  condemn  prop- 
erty on  which  tracks  have  been  constructed  without  having  ac- 
quired title  thereto,  and  permitting  the  property  owner  to  com- 
mence such  proceedings  on  the  failure  of  the  company  so  to  da 
Held,  that  where  a  street-railway  company  had,  with  the  owner's 
consent,  entered  upon  the  land  1>efore  the  passage  of  said  cli.  175, 
either  party  had  tne  right  to  proceed  upon  compliance  with  the 
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terms  of  the  statute,  it  being  the  legislative  intent  that  the  statute 
should  apply  to  circumstances  existing  at  the  time  it  took  effect 

Ibid, 

S,  Where  the  owner  of  lands  had  consented  to  the  acts  of  a  street 
railway  in  laying  and  operating  its  railway  thereon,  but  had  died 
before  the  passage  of  cIl  175,  Laws  of  1897,  persons  who  took  such 
lands  by  descent  or  otherwise  from  such  owner  may  maintain  nro- 
ceedings  to  recover  compensation  under  ch.  175.  laid. 

4  In  condemnation  proceedings  where  no  formal  finding  is  made  on  a 
disputed  question  of  fact  as  to  whether  the  street-railway  company 
had  obtained  and  paid  for  its  right  of  way  during  the  lifetime  of 
petitioners*  ancestor,  a  formal  adjudication  that  the  petitioners 
are  entitled  to  compensation,  inferentiallv  determines  that  question 
against  the  street-railway  company,  and  will  not  be  disturbed  in 
the  absence  of  a  decided  preponderance  of  the  evidence  in  favor  of 
the  company's  contention.  Ibid. 

Entibe  Contract.    See  Contracts,  1.    Master  and  Servant,  l-d. 

EQUITY. 

See  Action.  Frauix  Fraudulent  Conveyances.  Injunction.  Mort- 
oages.  nui8ance&  quieting  title.  specific  performance. 
Waters. 

The  doctrine  that  he  who  comes  into  equity  must  come  with  clean 
hands  applies  where  the  plaintiff  has  been  guilty  of  some  conduct 
contrary  to  good  conscience  inrespect  to  the  subject  of  the  litiga- 
tion or  some  matter  connected  therewith  and  affected  therebv;  thus 
where  a  husband  conveys  property  to  his  wife  imder  an  oihi  agree- 
ment that  the  wife  is  to  have  only  a  life  estate,  and  that  the  re- 
mainder is  to  go  to  his  daughter,  and  the  wife  after  his  death 
remarries,  the  t&ct  that  the  daughter  fails  to  render  aid  to  her 
mother  when  sick  is  not  such  inequitable  conduct  on  her  part  as 
will  prevent  the  daughter  from  maintaining  a  suit  in  equity  to  es- 
tablish her  right  to  the  land  as  against  the  second  husband,  to 
whom  the  wife  had  attempted  to  convey  the  fea  PMt  v,  Camp- 
bell, 878 

Erasures.    See  Appeal,  9.    Quieting  Title,  1. 

Estates  of  Decedents.  See  Contracts,  1.  Deeds.  2.  Exbcutobs 
AND  Administrators.    Insurance,  5.    Wills.    Witnesses^  1-& 

EsTOPPEU    See  Corporations,  1, 3*    Homesteads,  1*  2l 

EVIDENCE. 

See  Appeal,  10, 12, 16-19,  2a  Contracts,  1-6, 10.  Corporations,  5, 61 
Court  and  Jury.  Deeds,  2.  Equity.  Executors  and  Adminis- 
trators, 2.  Guardian  ad  Litem,  6,  7.  Habeas  Corpus,  7.  Hioh- 
ways,  1,  2.  Homesteads.  S.  Insurance.  &  Judgments,  1«  3. 
Libel,  4,  5w  Master  and  Servant,  2, 3, 5, 7, 10, 11,  16-19,  21,  24, 26, 
27,  29,  80.  Municipal  Corporations,  5,  10,  11, 15-20,  ^  23,  25l 
Neolioence,  6,  7.  Pleading,  1,  2.  Quieting  Title,  1.  Rail- 
roads, 8-5.  Receivers,  12, 17.  Replevin,  1.  Sali;  of  CHATTELa  2l 
Stri:et  Railways,  10,  11, 1  a  Suretyship,  &  Tax  Titles.  Wa- 
ters, 5.    Wills.    Witnesses. 

• 

1,  PlaintiiT  leased  a  summer  hotel  and  its  furnishings  from  defendant, 
stipulating  that  he  would  return  to  defendant  the  same  quantity 
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and  kind  of  property  at  the  termination  of  the  lease.  Plaintiff  oo- 
cupied  the  hotel  two  seasonu,  adding  to  the  furnishings  property  of 
his  own,  and,  on  the  termination  of  his  lease,  left  all  furnishings 
therein  and,  after  due  demand,  replevied  certain  property  therein, 
alleged  to  be  hi&  On  the  trial  defendant's  son  and  daughter 
testified  as  to  certain  inventories  each  had  made  of  the  property 
in  the  hotel,  the  son's,  being  based  on  defendant's  inventory  made 
before  plaintiff  took  possession,  showed  the  property  in  the  hotel 
before  plaintiff  went  into  possession,  the  articles  he  had  left,  the 
excess  of  property,  and  also  the  articles  missing.  Plaintiff  offered 
similar  memoranda  prepared  by  his  witnesses.  Held,  that  such 
memoranda  were  properly  received  in  evidence  as  part  of  the  testi- 
mony of  the  witnesses.    Bourda  v.  Jones,  52 

a  Evidence  as  to  the  value  of  household  furniture  which  had  been 
used  in  an  hotel  from  one  to  five  years^  based  on  the  theory  that 
it  was  worth  as  much  as  when  new,  is  contrary  to  all  reasonable 
probabilities,  and  may  be  disregarded  even  though  uncontradicted. 

Ibid, 

di  A  duly  authenticated  copy  of  a  will  probated  in  Pennsylvania  did 
not  show  any  formal  order  or  judgment  admitting  the  will  to  pro- 
bate. A  decision  of  the  supreme  court  of  Pennsy  1  vania,  introduced 
in  evidence,  and  the  testimony  of  a  member  of  the  Pennsylvania 
bar,  showed  that  a  formal  order  or  decree  of  probate  is  not  usual  in 
that  state,  and  that  the  napers  offered  in  evidence  would  be  admitted 
in  any  court  of  Pennsylvania  as  proving  that  the  will  in  question 
was  properlv  proven  and  admitted  to  probate.  Held  that,  under 
sec.  1,  art  IV,  Const  of  U.  S.,  the  copy  of  the  will  was  admissible  in 
evidence  in  the  courts  of  Wisconsin.   Mcintosh  v.  Marathon  L,  Co. 

296 

4  It  is  only  when  the  memory  needs  assistance  that  resort  may  be  had 
to  memoranda  to  refresh  the  memory  of  a  witness,  and  where  a 
witness  does  not  admit  weakness  of  memory  or  inability  to  re- 
member the  facts  as  he  understands  them,  no  proper  foundation  is 
laid  for  the  use  of  such  memoranda  and  they  should  be  promptly 
ruled  out     Coxe  Bros,  &  Co.  v,  MUbrath,  499 

•5.  Where  a  suit  is  brought  against  the  guarantor  of  the  credit  of  a 
debtor,  and  the  guarantor  relies  on  a  payment  made  by  the  debtor, 
alleged  to  have  been  applied  in  payment  of  the  account  sued  on, 
conversations  between  the  debtor  and  plaintiiTs  agent  as  to  the 
state  of  the  account,  and  letters  written  by  the  debtor  to  such 
agent  requesting  him  to  misrepresent  to  the  guarantor  the  state 
of  the  account,  are  irrelevant  and  not  admissible  against  the  guar- 
antor's objection.  Ibid, 

6^  Had  such  letters  and  the  conversations  related  only  to  matters  of 
impeachment,  a  general  objection  would  be  a  waiver  of  the  failure 
to  lay  a  proper  foundation  for  the  evidence.  Ibid, 

7.  A  letter  written  three  days  before  the  transaction  in  issue  is  not  ad- 
missible as  a  part  of  the  res  gestce.  Ibid, 

Examination  of  adverse  party.    See  Witnesses,  6,  7. 

BZOEPTION&    See  Appeal,  18-15,  22.    Neolioence,  8, 4    Witnesses,  7. 

Excessive  Damages.    See  Railroads,  1L 
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EXECUTIONS. 

See  Corporations,  10, 11. 

1.  Under  sec.  28d0,  Stats.  1898,  where  an  execution  was  issued  out  of 
the  superior  court  of  Milwaukee  county,  but  by  mistake  the  seal 
of  the  circuit  court  for  that  county  was  affixed,  it  is  not  error  to 
permit  the  amendment  thereof  by  affixing  the  proper  seal  Cor' 
with  V,  State  Bank,  18  Wi&  560,  followed.  Vavelaarv,  Blue  Mound 
L  Co.  470 

2l  In  such  case  it  is  not  error  to  allow  such  amendment  on  the  hearing 
of  a  motion  by  the  execution  debtor  to  vacate  prooeedines  under 
the  writ,  where  the  objections  to  the  proceedings  attacked  covered 
other  grounds  than  the  defect  in  the  execution,  and  the  irregular^ 
ity  was  not  mentioned  in  the  moving  papers.  Bonesteel  v,  Orvis, 
28  Wis.  506,  distinguished.  IbidL 

EXECUTORS  AND  ADMINISTRATORS. 
See  Appeal^  2.    Insurance,  2.    Will& 

1.  Sea  2295,  Stata  1898,  and  sea  3267,  are  independent  sections,  intended 

to  cover  different  situations,  sec.  2295  covering  cases  where,  by  the 
terms  of  the  will,  lands  are  devised  or  authoritjr  ^ven  to  convev, 
and  sea  8267  cases  where  the  executor  or  administrator  must  ob- 
tain judicial  authority  to  sell  or  convey.  Mcintosh  v.  Marathon 
L.  Co.  29& 

2.  If  the  papers  attached  to  the  copy  of  a  will,  which  devised  the  real 

property  of  the  testator  wherever  situate  to  S.  W.,  appointed  her 
executrix,  and  authorized  her  to  sell  said  real  estate,  snow  that  the 
will  was  duly  admitted  to  probate  in  another  state,  and  are  properly 
authenticated,  the  copy  becomes  entitled  to  record  in  the  office  of 
the  proper  register  of  deeds  in  this  state  under  sec.  2295,  and  when 
so  recorded  becomes  presumptive  evidence  of  the  authority  of  S.  W. 
to  convey  the  lands  of  the  testator  in  this  state.  *       Ibid. 

Exemption  from  taxation.    See  Municipal  Corporations,  7. 

Exemptions.    See  Homestead& 

Exhibits.    See  Municipal  Corporations,  17. 

Expert  Testimony.    See  Municipal  Corporations,  18. 

Family.    See  Homesteads,  1.    Insurance,  1,  8,  4. 

Fellow-Servants.    See  Master  and  Servant,  25,  31-34    Railroads^ 

7,  a 

Findino.  See  Appeal.  18-19.  Eminent  Domain,  4  Hombstbadb,  8l 
Master  and  Servant,  2.  Nbgliqence,  6,  7,  9.  Specifio  Per- 
formance.   Suretyship,  3.    Wills,  4 

Firs  Escapes.    See  Master  and  Servant,  80. 

FIXTUREa 

1.  The  vendor  of  personal  property  sold  to  be  and  in  fact  attached  to 

real  estate  by  the  owner  thereof  or  with  his  consent,  as  a  perma- 
nent improvement,  may  by  contract  with  such  owner  preserve  the 
chattel  character  of  the  accession.  Fuller-  Warren  Co.  v.  Harter,  80 

2.  In  the  circumstances  stated,  the  character  of  the  accession  cannot 

be  preserved  by  contract  between  the  vendor  and  vendee  of  the 
personalty  as  against  the  owner  of  a  mortgage  of  the  realty  exist- 
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ing  when  the  accession  is  made,  who  is  not  a  party  to  such  con- 
tract. Ibid. 

8w  A  contract  between  a  vendor  and  vendee  of  personal  property  to  be 
incorporated  into  the  real  estate  of  the  latter  as  a  permanent  im- 
provement thereof,  such  realty  being  incumbered  by  mortgage  and 
the  mortgagee  not  being  a  party  to  the  contract,  reserving  the  title 
to  or  any  lesser  interest  in  the  subject  of  the  sale  after  such  im- 
provement, for  any  purpose,  is  invalid  as  to  the  mortgagee.    /  bid, 

4  Personal  property  annexed  to  mortgaged  real  estate  which,  as  be- 
tween mortgagor  and  mortgagee,  becomes  part  of  the  mortgage 
securitv,  becomes  such  as  between  the  latter  and  a  third  person 
regardless  of  any  contract  between  the  former  and  such  person 
and  whether  the  removal  thereof  from  the  building  can  be  effected 
without  material  injury  thereto  or  to  the  value  of  the  mortgage 
security  as  it  existed  prior  to  the  accession.  Ibid. 

FORBCLOSURE.     See  Appeal^  18»  19.    Lisns.    Mobtoagbs.   Pleading. 
Wills,  5,  6u 

Foreign  LiAW&    See  Evidence,  8.    Railroads,  8. 

Forfeitures.    See  Corporations,  8,  9. 

Forms.    See  Criminal  Law,  7,  8, 

Franchises.    See  Corporations,  S.  Municipal  Corporations,  3,  &-ia 
Street  Railways,  1. 

FRAUD. 

See  Corporations,  ^7.    Fraudulent  Conveyances.  Municipal  Cor- 
porations, 11.    Receivers,  1. 

In  an  action  to  set  aside  a  deed  it  appeared,  among  other  things,  that 
six  months  before  her  death,  the  grantee,  a  woman  about  seventy- 
seven  years  of  age,  made  a  will  aisposing  of  her  property  among 
her  children;  that  nine  days  before  her  death,  when  she  was  weak 
from  long  sickness,  two  of  her  sons,  by  threats  and  artifice,  per- 
suaded her  to  destroy  the  will  and  deed  the  property  to  one  of 
them;  that  the  deed  was  so  made  and  recorded,  the  sons  agreeing 
to  share  the  proceeds;  and  that  two  of  the  sons,  one  of  whom  was 
an  attorney  who  drew  the  will,  were  in  the  city  and,  though  near 
at  hand,  were  not  called  in,  but  on  various  occasions,  shortly  before 
and  after  the  deed  was  drawn,  were  prevented  from  seeing  their 
mother  in  her  last  sickness.  Held,  sufficient  to  support  findings 
that  the  deed  was  procured  by  fraud  and  undue  influence.  Shato- 
van  V.  Shawvan,  590 

FRAUDULENT  CONVEYANCEa 

See  f  iiAUD.    Receivers,  1. 

Plaintiff  at  and  before  her  marriage  owned  a  piano,  and  on  her  has* 
band*s  reouest  and  his  promise  to  buv  her  another  gave  the  old  one 
to  her  fatner.  Afterwards,  and  while  doing  a  profitable  business, 
with  no  judgments  or  suits  pending  against  him,  he  bought  and 
gave  her  the  piano  in  question.  More  than  a  year  thereafter  he 
made  a  voluntary  assignment  for  the  benefit  of  creditors,  up  to 
which  time  a  creditor  who  recovered  judgment  subsequent  to  the 
assignment,  with  his  wife  and  daughter,  were  depositors  in  the 
husband's  bank.  At  the  time  the  piano  was  given,  plafntiff's  hus- 
band owed  five  dollars  as.  deposits  to  such  creditor's  wife  and 

Vol.  110—45 


706  INDEX.  [110 


daughter,  but  none  to  hinu  It  did  not  appear  that  the  piano  was 
purchased  with  intent  to  defraud  existing  or  subsequent  creditora* 
or  that  the  plaintiff  knew  or  participated  in  any  such  intent  Held 
that,  even  though  the  husband  was  insolvent  at  the  time  of  the 
purchase  in  the  sense  that  his  resources  were  insufficient  to  pay 
all  his  liabilities,  the  transfer  was  not  fraudulent  as  against  such 
creditor.    Probert  v,  Sonju,  181 

GAMING  CONTRACTS. 

Plaintiff  worked  in  defendant's  lumber  camp,  and  played  poker  with 
its  other  employees  including  R,  who  was  its  time-keeper  and  book- 
keeper, and  who  also  had  charge  of  a  supply  department  maintained 
in  its  camp.  There  was  no  money  in  tne  camp,  and  R  agreed  to 
let  the  winners  have  goods  out  oi  defendant's  store  equal  to  the 
amount  of  their  winnings,  and  charge  the  same  to  the  losers,  which 
was  done,  the  plan  of  operating  being  carried  on  with  the  knowl- 
edge and  acqmescence  of  defendant's  foreman.  Plaintiff  having 
brought  action  for  wages  due,  the  defendant  claimed  the  right  to 
apply  thereon  the  value  of  goods  charged  against  him  by  R  HeldU 
that  the  whole  scheme  was  contrary  to  the  statutes  and  public 
policy  as  well,  and  that  plaintiff  was  entitled  to  recover  in  full  the 
wages  due  him,  less  the  value  of  goods  that  had  been  delivered 
under  said  agreement  by  his  express  direction.  Olson  v,  Sawyer- 
Ooodman  Co,  149 

GARNISHMENT. 

t.  The  discharge  of  a  garnishee  by  a  court  of  competent  jurisdiction 
releases  the  equitable  lien  created  by  the  garnishment,  and  protects 
the  garnishee  in  disposing  of  the  property  in  his  hands  after  such 
judgment  and  prior  to  its  reversal  upon  ap)>eal,  unless  the  lien  be 
continued  by  proper  order  ^or  stay  of  proceedings  pending  the 
appeal.    Stannarav.  Youmans,  375 

2.  On  appeal  a  judgment  discharging  a  garnishee  was  reversed  with 
directions  to  charge  the  garnishee  and  for  further  proceedings  ac- 
cording to  law.  Held,  that  such  mandate  contemplated  a  new 
trial,  and  that  the  garnishee  be  charged  with  such  liability  as 
might  be  developed  upon  such  trial  by  the  application  of  correct 
legal  principles  to  the  facts  established  by  the  evidence.  I  hid, 

d.  Under  sec.  2756,  Stats.  1898,  if  a  garnishee  summons  was  not  served 
upon  the  principal  defendant  and  the  sheriff's  return  of  service 
fails  to  show  that  after  due  diligence  such  service  could  not  be 
made  within  Wisconsin,  the  service  becomes  void  and  of  no  effect 
from  the  beginning.  Smith,  Thomdike  <Sb  Brovm  Co.  v.  Mutual  F. 
Ins,  Co,  602 

4.  The  service,  or  inability  after  due  diligence  to  serve,  upon  the  prin- 

cipal defendant,  is  not  made  jurisdictional,  but  a  condition  subse- 
quent is  provided  whereby  jurisdiction  once  acquired  shall  be  lost, 
unless  there  be  such  service  in  fact  within  ten  days,  or  in  lieu 
thereof  a  showing  in  the  sheriff's  return  or  other  proof  of  service 
that  such  service  cannot  be  mada  Ibid, 

5.  Where  prior  to  a  motion  to  amend  the  sheriff's  return  in  such  a  case 

the  garnishees  paid  over  the  moneys  to  the  principal  defendant, 
the  service  cannot  be  revived  and  validated  so  as  to  charge  the 
garui^ee  again  for  the  money.  Mabshall,  J.,  concurs  solely  be- 
cause it  appeared  that  in  the  interim  between  the  service  on  the  gar- 
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nishees  and  the  motion  for  leave  to  amend  the  sheriff's  return,  the 
garnishees  had,  by  payment,  ceased  to  be  the  debtors  of  the  prin- 
cipal defendants.  JbidL 

Gifts.    See  Fraudulent  Conveyances.    Wills,  5, 6. 

Gross  Negligence.    See  Nbgugence,  2.    Street  Railways,  7. 

Guaranty.    See  Evidence,  5.    Judgments,  6.    Suretyship,  7,  8. 

GUARDIAN  AD  LITEM. 

1.  An  attorney  agreed  to  accept  an  appointment  as  guardian  ad  litem 
in  a  proposed  suit,  and  conduct  the  litigation  therein  for  his  wards, 
for  a  specified  sum  in  the  tridl  court  and  for  a  like  sum  in  the  su- 
preme court  on  appeal.  After  trial  in  the  circuit  court,  he  was 
paid  the  sum  agreed  upon  for  services  in  that  court,  and  receipted 
in  full  therefor.  Thereafter  the  opposing  attorney  was  changed, 
and  the  guardian  ad  litetrVs  right  to  appeal  from  a  judgment  ad- 
verse to  his  wards  was  opposed,  and  his  motives  impugned,  and 
the  general  guardian  of  his  wards  attempted  to  secure  his  removal, 
and  not  only  refused  him  aid  but  opposed  all  his  efforts  in  behalf 
of  his  wards.  The  guardian  ad  litem  nevertheless  prosecuted  his 
appeal,  succeeded  in  reversing  the  adverse  judgment,  and  vindi- 
cated and  secured  his  wards'  rights  to  real  estate  of  large  value. 
Held^  that  the  guardian  ad  litem  had  been  paid  in  full  for  nis  serv- 
ices in  the  trial  court,  but  that  he  was  entitled  to  compensation 
for  services  on  the  appeal,  independent  of  the  agreement,  the  cir- 
cumstances being  so  changed  from  those  contemplated  when  the 
agreement  was  made  that  he  was  not  bound  thereby.  Richardson 
V.  Tyson,  .  572 

^  Where  a  guardian  ad  litem  deems  it  necessary  to  employ  counsel  to 
assist  in  the  litigation,  it  is  the  better  practice  to  apply  to  the 
court  appointing  him  for  leave  to  do  so,  and  such  court,  in  grant- 
ing leave,  should  fix  the  amount  that  may  be  expended  for  that 
Eurpose,  and,  if  such  amount  proves  insufficient  the  court,  on 
eing  satisfied  of  the  fact,  may  increase  it.  If  the  guardian  ad 
litem  employs  counsel  without  such  order,  he  assumes  the  peril 
that  his  disbursements  therefor  may  be  disapproved.  Ibid, 

U  In  such  situation,  however,  where  no  order  is  made,  if  it  appears 

that  the  employment  of  counsel  was  reasonably  necessary  for  the 

welfare  of  tne  wards  and  such  as  the  court  would  have  authorized 

in  advance  had  application  been  made,  reasonable  expenses  in  that 

-regard  should  be  allowed,  to  be  paid  out  of  the  wards  estata   Ibid, 

4.  Where  a  guardian  ad  litem  acts  fairly,  makes  full  disclosures,  and 

does  not  make  unreasonable  demands  for  credit  or  allowance,  it  is 
within  the  discretion  of  the  court  to  allow  him  compensation  for 
his  services  on  the  hearing  of  his  account,  and,  when  necessary,  for 
attorney's  fees  paid  by  him  on  such  hearing.  Ihid, 

5.  When  vehement  contention  as  to  the  services  and  disbursements  of 

a  guardian  ad  litem  is  made,  a  situation  Is  presented  of  such  extraor- 
dinary circumstances  as  warrants  the  employment  by  the  guard- 
•  ian  of  a  Ir'red  advocate  to  assist  him,  and  in  such  case  there  is  no 
absolute  limit  to  the  jyower  of  the  court  to  allow,  as  a  disbursement 
to  such  guardian,  attorney's  fees  incurred  therefor.  Ibid, 

<5.  Services  performed  by  an  attorney  employed  by  a  guardian  ad  litem 
prior  to  a  contest  over  tlie  settlement  of  his  accounts  being  such 
as  the  guardian  himself  was  in  duty  bound  to  perform,  no  allow- 
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anoe  can  be  made  to  the  guardian  therefor  as  a  distinctive  item  of 
disbursement,  but  evidence  of  such  services  is  admissible  as  beai^ 
ing  on  the  proper  allowance  to  be  made  the  guardian  for  his  serv- 
icea  Ibid, 

7.  A  guardian  ad  litem  being  an  officer  of  the  court,  his  compensation 

is  to  be  fixed  by  the  standard  of  official  emoluments,  rather  than 
by  the  highest  prices  demanded  and  paid  between  individuals  free 
to  contract  as  they  will;  and  in  arriving  at  a  conclusion  as  to  the 
correct  allowance  the  opinions  of  others  in  the  profession  of  law 
are  advisory  only,  and  though  unanimous  are  not  controlling.  Ibid, 

GUARDIAN  AND  WARD. 
See  Guardian  ad  Litem.    hAeas  Ck)BPXJS»  &    Insurance^  2l 

1.  Where  a  widow,  who  was  designated  in  a  certificate  of  membership 

in  a  mutual  benefit  society  as  trust-ee  for  certain  children  of  her 
husband,  was  appointed  guardian  of  such  children,  and  subse- 
quently received  the  proceeds  as  trustee,  the  ownership  thereof  by 
ner  wards  being  clear  and  unambiguous,  she  is  liable  as  guardian 
from  the  time  the  money  was  paid  to  her.    Hutson  v.  Jensonu     25 

2.  A  mother,  who  was  also  guardian  of  her  minor  children,  filed  a  re- 

port stating  that  all  of  said  minors  were  living  with  her,  and  that 
she  made  no  change  at  that  time  on  account  of  expenses,  such  as 
board  and  clothing,  for  any  of  the  wards,  and  they  continued  to 
reside  with  her  until  her  death,  six  months  later,  without  her  hav- 
ing receded  from  such  expressed  intention.  Held,  that  the  sureties 
on  the  guardian's  bond  were  not  entitled  to  an  allowance  for  such 
board  and  clothing,  when  sued  for  a  balance  due  from  their  prin- 
cipal ibid, 

8.  Where  a  guardian  ostensibly  invested  her  ward's  money  in  a  loan 

to  herself,  giving  notes  and  mortgages  on  her  own  property  to  her 
wards,  the  transaction  cannot  be  treated  as  in  any  respect  an  in- 
vestment of  the  trust  fund&  Ibid, 

4.  In  such  case  the  mortgage  may  be  treated  as  an  application  by  the 
(^ardian  of  so  much  of  her  property  to  a  repayment  of  the  money 
improperly  diverted,  and,  in  an  action  theretor  against  the  suretira 
on  her  bond,  they  are  entitled  to  credit  for  all  sums  realized  thereon. 

'      Ibid. 

6.  Where  a  guardian  ostensibly  invested  her  wards'  funds  by  a  loan 

to  herself,  giving  notes  secured  by  mortgage  on  her  own  property, 
and  a  subsequent  guardian,  by  pledging  such  securities,  caised 
money  which  he  expended  for  the  wards'  benefit,  in  an  action 
against  the  sureties  of  the  first  guardian  to  recover  such  funds  so 
wrongfully  loaned,  the  sureties  are  entitled  to  a  credit  for  the 
amount  so  expended  by  the  second  gtiardian  for  the  warda     Ibid, 

6w  The  circuit  courts  of  this  state,  in  dealing  with  the  subject  of  guard- 
ianship and  custody  of  minors,  act  judicially  as  courts,  with  all 
the  powers,  ancient  and  modern,  of  both  chancellor  and  the  court 
of  chancery,  and  may,  in  a  proper  case,  override  alike  the  natural 
rights  of  the  parents,  and  the  legal  rights  of  those  to  whom  guard- 
ianship has  been  accorded,  either  under  police  power  or  other  staV 
utory  authority,  and  so  direct  with  reference  to  the  minor's  custody 
as  to  promote  its  best  welfare.    In  re  Stittgen^  ttaS 

7.  In  a  divorce  action  in  the  circuit  court  the  custody  of  petitioner's 

minor  daughter  was  awarded  to  her.  Thereafter,  on  application 
to  the  county  judge  under  sec.  4587&,  Stats.  1898,  petitioner  was 
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adjudged  an  unfit  person  to  have  the  custody  of  her  daughter,  who 
was  committed  to  the  custody  of  the  superintendent  of  a  society 
for  the  care  of  children,  whence,  by  habeas  corpus,  petitioner 
again  gained  control  of  the  child,  the  superintendent  beiug  unwill- 
ing to  defend  against  the  prooeedi  ng&  Thereafter  the  child's  uncle 
petitioned  said  circuit  court  for  the  appointment  of  a  guardian  of 
the  person  of  the  child,  alleging  that  the  mother  was  an  unfit 
person  to  have  its  custody,  which  was  established  on  a  trial,  and 
that  court  appointed  the  child's  aunt  guardian  and  ordered  the 
mother  to  deliver  the  child  to  her.  Heldj  that  the  previous  pro- 
ceeding did  not  forestall  the  powers  of  the  circuit  court,  nor  exclude 
it  from  considering  and  deciding  that  the  child's  welfare  required 
her  withdrawal  from  the  control  and  custody  of  her  mother  and 
committal  to  that  of  the  guardian,  and  such  decision  will  not  be 
reviewed  on  habeas  corpus.  Ibid. 

ft  In  such  case,  it  affirmatively  appearing  that  petitioner's  character, 
life,  and  surroundings  were  unfit  for  contact  with  the  child,  the 
supreme  court  would,  in  fiabeas  corpus  proceedings,  deny  the  relief 
asked,  even  were  the  guardian's  custody  of  the  child  unsupported 
by  any  order  of  court  or  other  legal  right.  Ibid, 

HABEAS  CORPU& 

See  Appeal,  4.    Guardian  and  Ward,  7,  8, 

1.  The  statutory  and  judicial  policy  which  precludes  a  private  attorney 

from  appearing  for  the  state  in  a  griminal  case  in  a  trial  or  appel- 
late court  except  by  a  special  appointment  for  that  purpose,  does 
not  apply  to  habeas  corpus  proceedings.  State  ex  rel  burner  v. 
Huegin,  1«9 

2.  While  an  attorney  cannot  appear  on  the  side  of  the  state  in  a  habeas 

corpus  suit  at  public  expense,  he  may  appear  by  request  of  the 
proper  officer  at  private  expense,  to  represent  the  interests  of  the 
state,  and  he  may  appear  regardless  of  such  consent  to  represent 
the  person  charged  with  the  wrong.  Ibid. 

S.  Regardless  of  what  a  habeas  corpus  proceeding  should  be  called 
under  the  Code,  which  divides  all  iuaicial  proceedings  into  actions 
and  special  proceedings,  it  is  to  all  intents  and  purposes  a  civil 
suit — a  proceeding  in  the  nature  of  a  civil  action  —  in  which  the 
party  seeking  to  establish  his  right  to  personal  liberty  is  plaintiff 
within  the  meaning  of  sec.  2601,  Stats.  1898,  regardless  of  the  name 
by  which  such  a  party  is  commonly  known,  and  the  person  charged 
with  the  wrong  is  an  adverse  party,  to  all  intents  and  purposes  a 
defendant,  regardless  of  the  name  by  which  such  a  person  is  com- 
monly known  in  such  a  proceeding.  Ibid, 

4  An  order  or  judgment  in  a  habeas  corpus  suit  is  res  adjudicata  as  to 
the  person  charged  with  unlawfully  restraining  another  of  his  lib- 
erty, till  reversed  in  some  proper  proceeding.  Ibid. 

•A  Upon  proceedings  before  a  committing  magistrate  being  properly 
brought  to  the  attention  pf  the  court  for  review  in  habeas  corpus 
proceedings,  the  court  has  jurisdiction  to  examine  into  the  suffi- 
ciency of  the  complaint  to  charge  a  criminal  offense,  and  of  the 
evidence  as  regards  whether  it  will  admit  of  a  reasonable  inference 
of  the  existence  of  the  ultimate  facts  necessary  to  hold  the  person 
charged  for  trial,  t  e.,  that  the  offense  was  committed  ana  that 
there  is  probable  cause  for  believing  the  accused  to  be  guilty 
thereof.  •  Ibid. 
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6.  A  habeas  corpus  suit  reaches  only  jurisdictional  error.    It  does  not 

reach  beyond  the  commitment  to  the  proceedings  leadin^zr  up 
thereto  where  the  person  in  custody  is  detained  b^  virtue  of  the 
final  judgment  or  order  of  a  court  having  jurisdiction  of  the  sub- 
ject matter  and  the  person.  But  such  is  not  the  case  where  the 
person  in  custody  is  being  held  on  a  commitment  for  trial.      Ilnd. 

7.  Where  an  examining  magistrate  acts  upon  evidence,  and  such  evi- 

dence, looking  at  it  from  the  most  favorable  standpoint,  will  not 
reasonably  permit  of  such  action,  the  error  is  jurisdictional,  strictly 
80  called,  remediable  by  writ  of  habeas  corpus^  within  the  rule  that 
such  errors  only  cah  be  reached  by  such  writ.  IbicL 

8b  Where  the  circuit  court  has  made  an  order  relative  to  the  guardian- 
ship and  custody  of  an  infant,  the  only  question  to  be  reviewed  on 
an  original  writ  of  habeas  corpus  issued  out  of  the  supreme  court 
is  the  jurisdiction  of  the  circuit  court  in  making  sucn  order.  In 
re  Stittgen,         .  €25 

9.  In  such  limitation  of  (Questions  reviewed  the  word  "jurisdiction'*' 
must  be  understood  in  it«  fullest  and  most  comprehensive  sense: 
the  circuit  court  does  not  sit  as  a  mere  magistrate  or  statutory 
tribunal,  only  guasi- judicial  in  character;  its  jurisdiction  does  not 
depend  alone  upon  having  the  subject  matter  legally  within  the 
scope  of  its  powers;  nor  is  its  jurisaiction  lost  by  disregard  of  pro- 
cedure according  to  law,  but  if  it  has  acquired  jurisdiction  of  the 
parties,  and  has  authority  over  the  subject  matter,  that  must  be  the 
end  of  the  inquiry.  Ibid, 

Hatchways.    See  Munic?ipal  Corpobations»  21-24 


HIGHWAYa 

See  Certiorabl    Municipal  Corporations,  4,  6,  15-2&    Railboadb^ 

l-ft.    Street  Railways,  )^19. 

Establishment:  Description, 

L  Sec.  58,  ch.  19,  R  S.  1858,  required  the  supervisors  to  make  a  descrip- 
tion of  a  highway  as  laid  out  and  "  incorporate  the  same  in  an 
order  "  signed  by  them  and  recorded  in  the  town  clerk's  office. 
Sec.  59  provided  that  such  order  "shall  be  prima  facie  evidence  of 
the  regularity  of  all  the  proceedings  prior  to  the  making  **  thereof. 
Held,  that  the  description  in  such  an  order  is  conclusive  as  to  the 
location  of  the  highway  and  cannot  be  contradicted  by  the  evidence 
of  the  person  who  maile  the  survey  or  by  his  written  memoranda 
thereof,  and  that,  if  the  description  is  so  indefinite  that  the  high- 
way cannot  be  located  therefrom,  the  order  is  void.  Blair  v.  StU 
waukee  Lt,  H.  <Sb  T.  Co,  64 


2l  Where  the  monuments  stated  in  the  description  of  a  highway 
contained  in  the  order  laying  it  out  cannot  be  located  from  such 
order,  but  only  by  resort' to  the  original  survey,  the  situation  does 
not  come  within  tlie  rule  that  courses  and  distances  must  yield  ta 
monuments,  and  that  in  cases  of  ambiguity  practical  construction 
may  be  resorted  ta  Ibid, 

Logging  highway, 

8.  Sec.  1299t,  Stata  1898,  provides  that  when  a  proper  petition  for  the 
laying  out  of  a  temporary  logging  road  has  been  presented  ta 
the  supervisors  of  the  town,  such  supervisors  shall  proceed  to  lay 
out  such  highway  in  the  manner  m  which  public  highways  are 
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laid  out,  ezoept  as  otherwise  therein  provided,  but  does  not,  in  ex- 
press terms,  give  a  right  of  appeal  to  the  county  J^^^«  ®^^  Held, 
that  under  said  statute  no  right  of  appeal  exists.  The  fact  that 
the  supervisors  are  to  proceed  to  lay  out  the  proposed  logging  road 
in  the  same  maimer  as  public  highways  are  laia  out,  means  noth- 
ing more  than  that  their  action  and  course  of  procedure  shall  con- 
form to  those  requirements,  and  to  attempt  to  supply  a  grant  of 
a  right  to  appeal  by  inference  is  beyond  the  limit  of  judicial  con- 
struction.   State  ex  reL  R.  Connor  Co,  v,  Wallmanf  312 

Injuries  from  defects:  Traction  engines. 

A,  Ch.  867,  Laws  of  18B1,  provides  that  the  person  in  charge  of  a  trac- 
tion engine  propelled  on  any  highway  shall  be  liable  for  all  dam- 
ages caused  to  any  bridge  therein,  if  the  engine  weighs  over  five 
tons,  or  if  he  attempts  to  cross  without  spanning  the  bridge  with 
planks.  Plaintiff,  with  an  engine  weighing  over  five  tons,  at- 
tempted to  cross  a  bridge  without  first  spanning  it  He/d,  that  he 
could  not  recover  for  injuries  caused  by  the  breaking  down  6t  the 
bridge.     Welch  v.  Geneva,  388 

6ii  In  such  case  there  being  a  direct  causal  connection  between  the 
excessive  weigtit  of  the  engine  and  the  accident,  and  the  act  done 
contributing  to  the  result  which  followed,  the  person  doing  it  takes 
the  risk  of  injury,  and  is  without  remedy  if  it  occurs.  Sutton  v, 
Wauwatosa,  29  Wis.  21,  distinguished.  Ibid, 

HOMESTEADa 

1.  The  homestead  right  is  not  exclusively  for  the  benefit  of  married 

women:  it  extends  to  the  whole  family,  and  prevents  the  doctrine 
of  equitable  estoppel  from  nullifying  the  statutory  requisites  to  the 
alienability  of  a  homestead.    Minnesota  8,  Co.  v.  McCrossen,      316 

2,  A  husband,  acting  under  a  power  of  attorney  from  his  wife  to  sell 

and  convey  any  lands  in  which  she  might  liave  an  interest,  exe- 
cuted and  delivered  a  mortgage  on  their  nomestead  by  signing  the 
wife's  name,  in  order  to  secure  the  payment  of  money  borrowed 
for  the  benefit  of  the  wife  and  which  she  actually  accepted  and 
used,  she  orally  consenting  thereta  Held,  that  the  wife  was  not 
estopped  to  deny  the  validity  of  the  mortgage.  Ibid, 

8.  Where  the  owner  of  a  homestead  testified  that  his  moving  with  his 
family  to  a  distant  state,  where  he  remained  more  than  three  years, 
was  temporary  and  without  intent  to  abandon  his  homestead,  and 
the  circumstance  that  the  moving  was  for  the  sole  purpose  of  bene- 
fiting his  wife's  health  was  established  by  his  own  evidence  and 
that  of  other  witnesses,  the  fact  that  while  in  the  state  to  which 
he  moved  he  voted  at  general  and  municipal  elections  is  held  in- 
sufficient to  overcome  a  finding  of  fact  by  the  trial  court  that  such 
removal  was  for  a  temporary  purpose  without  intent  to  abandon 
the  homestead,  but,  on  the  contrary,  with  intent  to  reoccupy  it  as 
such.  Ibid, 

Husband  and  Wife.    See  Appeal,  13.    Deeds,  1.    Equity.    Fraudu- 
lent CONVEYANCE&     HOMESTEADS,  1,  2.    LIMITATION  OP  ACTIONS,  1. 

lOEL    See  Municipal  Corporations,  25,  26. 
Impeachment  of  witnesses.    See  Evidence,  6. 
Inconsistent  limitation.    See  Deeds,  2. 
Inconsistent  remedies    See  Election  of  REMEDnea 
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Infants.  See  Guardian  ad  Litem.  Guardian  and  Ward.  Habbas 
Corpus,  a  Insurance,  2,  Master  and  Servant,  81, 32.  Street 
Railways,  la 

Inferior  Courts.    See  Courts. 

Infringement.    See  Patents. 

INJUNCTION. 
See  Nuisances.    Street  Railways,  4.    Waters. 

1.  The  owner  of  the  paper  title  to  premises  claimed  to  be  part  of  the 

bed  of  a  navigable  lake  leased  the  premises  for  a  term  of  years, 
and  his  lessee  began  the  erection  of  Duildings  thereon.  Heltt  that 
an  injunction  would  not  lie  against  the  landlord  to  prevent  such 
erections  or  to  compel  their  removal  Peiuaukee  u  Wis,  Lakes  I. 
<Sb  a  Co.  m 

2.  In  such  case,  the  tenant,  claiming  under  a  conveyance  made  prior  to 

the  commencement  of  the  action,  is  not  in ,  privity  with  tne  land- 
lord and  could  in  no  degree  be  concluded'  oy  judgment  against 
him.  Ibid, 

a  [Whether  in  such  case  the  landlord  might  not  be  a  proper  party  to 
an  action  for  an  injunction  against  the  tenant,  predicated  upon 
absence  of  any  title  in  either  of  them  to  the  land  in  question,  not 
determined.]  Ibid. 

4  Upon  a  complaint  alleging  that  plaintiff,  a  dairyman,  was  the  owner 
of  certain  ice,  which  he  had  allowed  defendant  to  cut  and  store  on 
premises  occupied  by  defendant  under  an  agreement  that  both 
parties  were  to  use  the  ice,  but  that  defendant  denied  him  access 
to  the  premises  and  prevented  him  from  using  the  ice,  and  that 
thereby  his  business  would  be  destroyed  and  he  would  suffer  irrep- 
arable injury,  a  preliminary  injunction  was  granted,  which  was 
dissolved  on  motion  founded  on  defendant's  answer  and  affidavits 
denying  such  agreement.  HeUJU  that  there  was  no  abuse  of  discre- 
tion in  vacating  such  injunction,  the  allegation  of  irreparable  in- 
jury having  little  weight,  since  it  is  a  matter  of  common  knowl- 
edge that  ice  is  a  commodity  which  may  at  all  times  be  purchased 
in  the  market,  and  it  was  nowhere  alleged  that  the  defendant  was 
insolvent  or  that  a  judgment  for  damages  against  him  could  not 
be  collected.  Valley  L  W.  Mfg.  Co.  v.  Ooodrick,  103  Wis.  486,  distin- 
guished.   Ola^sbrenner  v.  ChrovUk,  403 

Insolvency.  See  Corporations,  10-14.  Fraudulent  CoNVEYANCEa 
Receivers,  1,  2, 11-14.    Suretyship,  8. 

INSTRUCTIONS  TO  JURY. 

See  Appeal,  22.    Libel,  a    Municipal  Corporations,  17, 18w    Negli- 
gence, 8.    Sale  op  Chattels,  6.    Street  Rah.ways.  14, 15,  Ift. 

In  an  instruction  to  a  jury  the  words  "  ordinarily  prudent  men," 
'Hhe  great  mass  of  mankind  "  and  "a  person  of  average  prudence** 
express  svnonymous  terras,  and  when  coupled  with  the  words 
" ordinarily  exercised  under  the  same  or  similar  circumstances" 
express  the  quantum  of  care  required  in  order  to  meet  the  particu- 
lar danger,  or  the  danger  of  probability  of  injury  therefrom  if  not 
effectually  guarded  against,  as  it  increases  or  diminishea  Stafford 
V.  Chippewa  Valley  E.  R.  Co,  881 
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INSURANCE. 

lAfe:  Benefit  asRoctations.    See  Guardian  and  Ward,  1. 

h  Where  in  an  application  for  insurance  in  a  matual  benefit  society 
the  applicant  declared  his  wish  that  it  should  be  for  the  benefit  of 
his  **  estate,**  but  the  association  issued  and  he  accepted  a  certifi- 
cate which  agreed  that  the  association  should  pay  the  '*  family  " 
of  the  meml^r,  the  contract  is  expressed  by  the  certificate,  and 
not  by  the  application.    Hutson  v.  Jenson,  2Q 

%  In  such  case,  the  proceeds  having  come  to  the  hands  of  the  execu- 
trix of  the  member,  who  was  also  guardian  of  minor  members  of 
his  family,  she  is  chargeable  as  guardian  for  the  share  thereof  be- 
longing to  her  wards.  Ibid. 

S.  In  the  absence  of  any  evidence  that  such  applicant  ever  designated 
any  beneficiary  other  than  his  "  family ''  the  fact  that,  after  the 
certificate  was  issued,  the  by-laws  of  the  society  were  changed  so 
as  to  authorize  the  payment  to  any  designated  beneficiary,  instead 
of  limiting  payment  to  the  '*  family,"  is  immaterial.  1  bid. 

4  Where  a  certificate  of  membership  in  a  mutual  benefit  society  was 
payable  to  "  the  family  '*  of  the  member,  who  left  children  by  his 
surviviDg  widow  and  one  child  by  a  former  marriage,  such  child 
is  one  of  the  class  designated  as  *'  the  family  "  of  the  member,  and 
entitled  to  his  pro  rata  share  of  the  proceeds.  Ibid. 

5.  The  proceeds  of  a  certificate  of  membership  in  a  mutual  benefit  so- 
ciety, payable  to  designated  beneficiaries,  can  in  no  proper  sense 
be  said  to  be  any  part  of  the  estate  of  the  member,  and  there  can 
be  no  inference  of  intent  to  change  the  already  designated  bene- 
ficiaries by  a  mere  residuary  clause  in  the  member's  will.       Ibid. 

Interest.  See  Contracts,  8.  Constitutional  Law,  a  Receivers,  2. 
Replevin,  2. 

Intent.    See  Election  of  Remedies,  4 

Interlineations.    See  Quieting  Title,  1, 

Investments.    See  Guardian  and  Ward,  8-6. 

Joinder  of  causes  of  action.    See  Mortgages,  4,  5. 

Jurisdiction.  See  Appeal,  1, 8.  Criminal  Law,  1,  2.  Courts.  Gar- 
nishment, 4.  Guardian  and  Ward,  7.  Habeas  Corpus,  5-9. 
Process,  4. 

Jury.  See  Appeal,  14.  Contracts,  1.  Court  and  Jury.  Instruc- 
tions TO  Jury.  Master  and  Servant,  29.  30,  33.  Municipal 
Corporations,  24  Sale  of  Chattels,  5,  Q.  Street  Railways, 
10,  IL 

JUDGMENTa 

See  Appeal,  1,  2,  20.  2a    Criminal  Law,  1.    Master  and  Servant,  30. 
Negligence,  7.    Railroads,  11.    Replevin,  4. 

Offer  of  Judgment. 

1,  Where  an  oflFer  of  judgment  under  sec.  2789,  Stata  1898,is  made,  the 

fact  that  the  cause  proceeded  to  trial  is  ample  eyidence  that  it  was 
refused.    Bourda  v.  Jones,  53 

2.  An  offer  of  judgment  under  sec.  2789.  Stats.  1898,  is  a  proper  instru- 

ment to  be  in  the  files  of  the  case.  and.  on  refusal  to  accept,  it 
drops  out  of  the  case  until  the  final  conclusion  is  reached  on  the 
facts,  when,  on  attention  being  called  thereto,  it  is  the  duty  of  the 
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court  to  recognize  and  consider  it  in  determining  the  question  of 
costs.  I  bid. 

3.  Where  an  offer  of  judgment  is  made  and  refused,  it  is  not  error  to 
award  judgment  for  less  than  the  offer,  although  such  offer  was 
not  in  evidence,  said  sec  2789  prohibiting  the  consideration  thereof 
by  the  court  Ibid. 

L  Where  plaintiffs  have  no  right  to  a  more  favorable  judgment  than 
was  offered,  thev  can  only  recover  costs  up  to  the  time  of  the  offer, 
but  must  pay  the  defendant's  costs  from  the  time  of  such  offer 
Sandersori  v.  Cream  City  B.  Co,  6 IS 

On  default 

5.  Where  part  of  the  defendants  were  in  default,  a  general  judgment 

dismissing  the  complaint  will  be  reversed  on  appeal,  as  no  judg- 
ment could  properly  be  rendered  in  favor  of  such  defaulting  de- 
fendant&     Dufur  v.  Paulaoiij  281 

For  deficiency.    See  Mortgages,  4, 5. 

Of  dismissal.    See  Specific  Perpormance. 

ResadjvdicatcL  See  Corporations,  4.  Quardian  and  Ward,  7.  Habeas 
Corpus,  4 

Vacating  and  setting  aside.    See  Process,  4k 

Modification  on  appeal.    See  Waters,  6L    . 

Reversal  on  appeal    See  Appeal,  2^ 

Assignment  of    See  Suretyship,  ^  & 

Satisfaction,    See  Suretyship,  4. 

6.  A  brewing  company  gave  its  note  for  $5,000,  pavablatoa  bank,  with- 

out any  consideration,  and  for  the  accommoaation  of  P.,  who  bor- 
rowed $5,000  from  such  bank  and  delivered  the  brewery  company's 
note  as  collateral  security  therefor.  Said  bank  gave  its  note  for 
$1,500,  guaranteed  by  P.,*  its  president,  to  the  M.  N.  Bank,  trans- 
ferring the  bi'ewery  company's  note  as  collateral  Hehl,  that  the 
M.  N.  Bank  had  the  right  to  bring  one  action  against  the  maker 
and  guarantor  of  the  note  given  it  and  another  upon  the  collateral 
note,  and  that  judgment  in  its  favor  in  the  latter  action  was  not 
satisfied  by  collection  of  the  judgment  in  the  former  out  of  the 
guarantor's  })roperty,  so  long  as  his  debt  to  the  pledgor  bank  re- 
mained unpaid.    Flynn  v.  Shields,  -  172 

Justification.    See  Libel,  3. 

Laches.    See  Process,  *d. 

Lakes.    See  Injunction,  1-a    Waters,  6i, 

Landlord  and  Tenant.    See  Injunction,  1-3. 

Legacies.    See  Wills,  5, 6. 

Letters.    See  Evidence,  ^7.    Master  and  Servant,  8L 

Liabilities.    See  Constitutional  Law,  7-9. 

LIBEL  AND  SLANDER 

1.  Plaintiff  was  soliciting  subscriptions  for  a  directory  he  contemplated 
publishing,  when  there  appeared  in  two  newspapers  an  article 
headed  "  A  Warning,'-  copies  of  which  in  the  shape  of  a  circular 
letter  were  mailed  by  defendants  to  several  of  their  customers  In 
an  action  for  libel,  the  article,  as  set  forth  in  the  complaint,  was  to 
the  elfect  tliat  "certain  unscrupulous  parties,  in  making  a  pre- 
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tended  canvass  of  the  city  for  a  directory,  persist  m  falsely  repre- 
senting" that  defendants  did  'not  intend  to  publish  a  directory;  ** 
that  **  these  untruthful  adventurers ''  knew  it  was  possible  for  them 
to  secure  business  only  by  "misrepresentation  ",  that  the  people  of 
the  city  had  had  experience  with  **  wandering  fakirs  whose  whole 
capital"  was  "glowing  promises  and  only  object  to  capture 
money,"  and  that  it  was  "folly  to  pay  money  to  irresponsible 
directory  schemers."  No  objection  was  made  that  the  complaint 
failed  to  allege  that  the  article  was  published  concerning  the 
plaintiff,  as  prescribed  by  sea  2677,  Stats.  1898  He/d,  that  the  cir- 
cuit court,  after  trial,  properly  allowed  the  complaint  to  be 
amended  in  that  regard.    Bobinaon  v»  Eau  Claire  B,&S  Co,    869 

2.  Such  article  was  libelous  per  se,  although  it  did  not  impute  a  crime, 
since  it  directly  tended  to  prejudice  the  plaintiff  in  nis  trade  and 
business.  Ibid. 

8.  In  such  case,  it  was  error  to  instruct  the  jury  to  the  effect  that  the 
defendants  would  fail  on  their  plea  of  justification,  even  if  they 
had  proved  that  the  plaintiff  had  falsely  and  untruthfully  made 
the  statements  charged  in  the  libel  unless  they  went  further,  and 
also  proved  that  at  the  time  of  making  such  statements  the  plaint- 
iff knew  "that  the  defendants  did  not  intend  to  issue  a  directory." 

IbicU 

4.  In  such  case,  evidence  of  the  amount  of  money  invested  in  plaintiff's 

business  and  the  receipts  arising  from  his  sales;  of  the  amount  he 
expended  for  board  while  collecting  pa^  for  books  delivered;  and 
that  plaintiff's  directory  is  copyrighted,  is  irrelevant  and  its  admis- 
sion improper.  IbicL 

5.  In  such  case,  where  the  answer  admitted  mailing  copies  of  the  ar- 

ticle in  question  to  certain  of  defendants*  customers,  but  denied 
that  it  caused  the  publication  thereof  in  one  of  the  newspapers, 
evidence  of  one  of  the  proprietors  of  the  newspaper  that  he  knew 
they  had  some  authority  to  publish  the  article;  that  he  did  not 
know  how  they  received  it,  nor  who  directed  them  to  put  it  in  the 
paper;  and  that  the  defendants  might  have  done  so,  but  he  could 
not  remember,  is  not  sufficient  to  take  to  the  jury  the  question 
whether  defendants  caused  such  publication.  IbicL 

LIENa 
See  Garnishment,  1.    Mortgages. 

Of  meehanicSy  etc,  for  labor  and  materials.    See  Waiver,  2, 

L  Where  one  who  contracted  to  drive  piling  in  a  lake  and  place  a 
building  thereon  is  not  entitled  to  recover  because  he  has  not  placed 
the  piling  and  building  as  agreed,  those  claiming  as  subcontract- 
ors for  driving  the  piling  cannot  recover  against  the  owner.  Hovl- 
ahan  v,  Clark,  43 

2.  The  name  of  the  original  contractor,  and  the  giving  of  notice  in 
writing  to  the  owner  of  the  property  affected  by  a  claim  for  a  sub- 
contractor's lien,  required  by  sec.  8315,  Stats.  1898,  are  "material 
facts  in  relation  thereto,"  and  therefore,  under  sea  8320,  Stats.  1898, 
must  be  stated  in  the  claim  for  lien  or  it  is  insufficient.  Scott  v, 
Chriatiansony  164 

8.  [Whether  the  notice  of  claim  for  a  subcontractor's  lien,  if  it  con- 
tains the  facts  required  under  sec.  8320,  Stata  1898,  to  be  stated  in 
the  claim  for  lien,  and  has  been  properly  filed,  may  serve  the  pur- 
pose of  such  a  claim,  not  determined.]  Ibid. 
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4  A  meohanio's  lien  being  purely  a  statutory  right,  it  must  be  pursued 
as  the  statute  directs  or  it  fails.  IbidL 

5.  Statutes  giving  a  mechanic's  lien  do  not  extend  to,  and  cannot  be 
enforced  against,  the  buildings  and  real  estate  of  municipal  corpo- 
rations held  for  public  use.  Electric  Appliance  Co.  v.  Unites  Stales 
F.  <Sb  O.  Co,  434 

€.  In  such  case  where  the  contract  provides  that  the  plant  shall  be 
completed  and  rea(hr  for  acceptance  free  and  clear  of  all  claims  or 
liens  for  labor  performed  or  material  furnished,  a  materialman 
cannot  maintain  an  action  against  a  surety  on  a  bond  given  by  the 
contractor  to  the  city  for  the  faithful  performance  of  his  contract, 
the  engagement  of  the  surety  being  with  the  city  and  not  with 
third  persona  IbidL 

7.  Under  the  general  language  of  the  mechanics^  lien  statutes,  as  ap- 

plied to  a  railway  or  other  grtitm-public  corporation,  a  lien  may  be 
enforced  against  such  structures  or  property  of  the  corporation  as 
are  not  essential  to  tke  maintenance  and  operation  of  its  road  or 
plant  for  the  public  purposes  for  which  it  was  established.  Carney 
V.  L.C,db  MR  Co.  15  Wia  503,  and  Purtell  v.  Chicago  F.  <fc  B. 
Co.  74  Wia  132,  criticised.  Pitisburg  Testing  Laboratory  r.  Mil- 
waukee  E  R  <Sb  L,  Co.  633 

8.  In  an  action  to  foreclose  the  lien  of  a  subcontractor  against  the 

power  house  of  an  electric-light  and  streetrrailway  company,  fur- 
nishing light  and  power  and  operating  a  street-railway  for  the 
public  purposes  for  which  it  was  established,  it  was  admitted  that 
the  corporation  was  engaged  in  carrying  out  its  purposes  by  means 
of  its  plant  and  appliances  "other  than  the  new  power  house  "  in 
question.    Held,  that  plaintiff  was  entitled  to  such  lien.  IbicL 

On  logs  and  timber. 

9.  The  mere  fact  that  one  is  a  partner  in  a  firm  owning  a  part  of  logs 

driven  under  a  "pooling  "  arrangement  between  the  owners  thereof, 
does  not  prevent  him  from  purchasing  lienable  claims  in  his  own 
behalf,  and  enforcing  them  against  the  logs  driven,  and  such  pur- 
chase does  not  constitute  payment  nor  extinguish  the  liena  Dufur 
V.  Paulson^  281 

Of  tax  certificates.    See  Mortgages,  1,  2l 

Life  Estates.    See  Deeds,  1.    Equity.    Quieting  Title.  2l 

LIMITATION  OF  ACTION& 

1.  In  transactions  between  husband  and  wife,  the  statute  of  limitations 

does  not  run  against  the  wife.  Second  Nat  Bank  v.  MerrUl,  81  Wia 
151,  and  FawcM  v.  Fawcett,  85  Wis.  332,  followed.  Oassoday,  C.  J., 
dissenta     Brader  v.  Brader,  4^ 

2.  The  limitation  of  time  within  which  the  notice  of  inpury  required  by 

sec.  4222,  Stata  1898,  must  be  served,  is  not  a  limitation  upon  the 
time  within  which  the  action  must  be  commenced,  but  upon  the 
time  within  which  a  certain  prescribed  act,  necessary  to  the  en- 
forcement of  the  cause  of  action,  shall  be  done:  hence  a  demurrer 
on  the  ground  that  the  action  was  not  commenced  within  the  time 
limited  by  law  cannot  be  sustained,  although  it  appears  from  the 
complaint  that  the  notice  given  under  sec.  4222  was  not  served 
until  more  than  one  year  after  the  cause  of  action  arosa  TVo- 
schansky  v.  Milwaukee  E.  R  db  L.  Co.  870 
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LlinTATION. 

Of  indebtedness.    See  Ck>NSTiTUTioNAL  Ljlw,  4-9, 11. 

Of  liability.    See  Carriess.  1, 2. 

On  taxation.    See  Municipal  Corporations,  1,  2, 12, 13. 

Loos  AND  Lumber.    See  Contracts,  7.    Highways,  3.    Liens.  9. 

Married  Women.    See  Appeal,  la    Deeds,  1.  Equity.    Fraudulent 
Conveyances.    Homesteads,  1,  2.    Limitation  of  Actions,  L 

Marshaling  of  expenses,  eta    See  Receivers,  0,  7. 

MASTER  AND   SERVANT. 

Contract  of  employment:  Discharge, 

1.  Where  a  servant,  employed  for  a  definite  term,  consents  to  the  ter- 

mination of  his  relations  with  his  employer  when  he  is  discharged, 
he  cannot  recover  wages  for  the  balance  of  his  term.  Bell  v,  Ound, 

271 

2.  In  an  action  by  a  servant,  who  claimed  to  have  been  wrongfully 

discharged  before  the  expiration  of  his  term  of  employment,  to 
recover  for  wages  which  accrued  after  the  discharge,  the  evi- 
dence—  stated  in  the  opinion  —  is  held  to  sustain  a  finding  of  the 
jury  that  such  termination  was  by  the  consent  of  both  parties. 

Ibid. 

8b  In  such  a  case,  letters  of  the  servant,  written  after  his  discharge  but 
before  the  expiration  of  the  term,  are  competent  as  admissions  on 
his  part,  so  far  as  the:^  are  inconsistent  with  his  claim  uhat  he  was 
discharged  against  his  will  Ibid. 

Injuries  to  servants:  Safe  place  to  work:  Assumption  of  risk,  * 

4  The  general  rule  that  a  master  must  furnish  a  reasonably  safe  place 
to  work  and  reasonabl^r  safe  appliances  is  subject  to  tne  mooifica- 
tion  that,  but  for  {positive  prohibition  by  law,  the  master  may  con- 
struct and  equip  his  factory  as  he  sees  fit^  without  liability  to  an 
employee  who,  with  knowledge  or  adequate  means  of  knowledge, 
caooses  to  take  the  risks  thereof.    Relyea  v.  Tomahawk  P.  <&  P.  Co. 

307 

5.  Plaintiff  for  about  five  years  had  been  employed  in  fact/ories.  and  in 
paper  mills  most  of  the  time  for  tliree  years  prior  to  his  injury,  the 
last  two  and  one-half  months  in  that  of  the  defendant.  He  was 
accustomed  to  use  in  his  work  a  pine  plank,  pivoted  by  a  bolt  at 
one  end,  and  resting  looselv  at  the  other  on  a  smooth  iron  plate, 
covered  with  grease.  Held,  that  the  risk  of  the  wearing  of  the 
plank,  by  continually  swinging  around  an  iron  bolt  as  a  pivot,  and 
the  probability  of  its  slipping  on  the  smooth  and  greasy  iron  sur- 
face, if  b^  leaning  over  he  subjected  it  to  lateral  pressure,  were 
perils  plain  before  his  eyes,  of  which  he  must  be  deemed  to  have 
assumed  the  risk.  Ibid, 

6i.  Where  the  perils  of  the  employment  have  developed  in  the  natural 
course  of  the  use  of  appliances  by  an  employee  and  his  companions, 
failure  to  observe  them  is  quite  as  inconsistent  with  due  care  on  his 
part  OS  on  the  part  of  the  employer  or  any  of  his  representatives, 
and  the  employee  must  be  held  to  have  known  and  assumed  the 
risks  of  such  disrepair  by  continuing  in  the  employment  without 
protest  Ibid, 

7.  Plaintiff,  thirty-six  years  of  age,  a  competent  machinist  of  fifteen 
years*  experience,  was  injured  by  reason  of  the  exposed  condition 
of  certain  gears  on  a  machine  which  he  had  operated  for  eight 
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montha  He  testified  that  he  knew  the  machine  and  its  several 
parte  thoroughly,  and  that  the  revolving  gears  were  in  plain  view 
at  all  timea  Held,  that  he  assumed  the  risks  resulting  from  the 
uncovered  geara  Nadau  v,  Wliite  River  L.  Co.  76  Wia  130.  and 
Darcey  v.  Farmers'  L.  Co.  87  Wia  245;  8.  C.  98  Wia  573»  distin- 
guished.    Williams  v.  J.  O.  Wagner  Co.  456 

[a  Whether,  under  sec.  1636y,  Stata  1898,  defendant  was  negligent  in 
not  covering  the  gearing,  not  decided.]  Ibid, 

9.  Sea  1686y,  Stata  1898,  plainly  contemplates  that  employers  shall 
exercise  ordinary  judgment  in  determining  whether  machinery 
should  be  guarded,  and  that,  in  such  exercise,  they  shall  bring  to 
bear  upon  the  subject  ordinary  prudence  under  the  circumstances 
of  each  particular  casa    PowaUke  v.  Cream  City  B.  Co,  461 

10.  Where  shafting  is  so  located  that  an  employee  must  necessarily  go 

out  of  his  ordinary  course,  or  any  course  which  he  might  reason- 
ably be  expected  to  take,  in  order  to  reach  it,  ordinary  care  and 
prudence  on  the  part  of  the  master  does  not  require  it  to  be  guarded. 

Ibid. 

11.  The  question  whether  a  shaft  is  dangerous  in  an  unguarded  condi- 

tion, within  the  meaning  of  sea  1636^,  is  not  to  be  determined  or 
necessarily  influenced  by  the  mere  fact  that  an  employee  was  in- 
jured thereby.  I  bid, 

12.  A  complaint  alleged,  among  other  things,  that  plaintiff,  a  carpenter, 

was  employed  by  defendants  to  repair  a  roof;  that  while  standing 
in  the  gutter  at  the  edge  of  the  roof,  doing  the  work  with  one 
hand  and  holding  on  to  the  casing  of  a  dormer  window  with  the 
other,  the  casing  broke,  causing  him  to  fall  to  the  ground,  and  that 
the  uosound  condition  of  the  casing  was  unknown  to  plaintiff,  and 
could  not  have  become  known  to  him  by  the  exercise  of  ordinary 
care.  Ileld^  'that  plaintiff  assumed  the  risk  of  the  employment,  and 
that  allegations  of  the  complaint  in  regard  to  the  assurance  of 
safety  by  the  master,  a  command  by  him  to  proceed  with  the  work 
in  the  particular  way  described,  and  the  necessity  for  the  plaintiff 
to  work  in  order  to  support  himself  and  family,  were  immaterial. 
Hencke  v.  ElliSy  533 

13.  Allegations  of  the  complaint  in  such  case  to  the  effect  that  the  mas- 

ter ought  to  have  known  that  the  casing  was  insecure  before  send- 
ing the  servant  to  do  the  work  in  its  vicinity;  that  the  servant 
relied  on  the  master^s  duty  in  that  respect  without  any  informa- 
tion that  the  master  had  tested  the  safety  of  the  casing;  that  the 
servant  was  assured  that  it  was  safe  to  do  the  work  in  the  way  di- 
rected if  he  exercised  ordinary  care,  and  that  he  exercised  such 
care  in  using  the  casing  for  support  as  he  did,  the  insufficiency 
thereof,  for  such  purpose,  being  so  latent  as  not  to  be  discoverable 
by  any  inspection  he  was  legally  bound  to  make,  show  that  the 
servant  assumed  the  risk  of  discovering  the  defect  in  the  casing, 
if  it  w^as  discoverable  by  the  exercise  of  ordinary  care,  and  also 
the  risk  of  there  being  a  defect  not  so  discoverable.  Ibid, 

14  In  such  case,  an  allegation  that  the  master  made  a  careful  exami- 
nation of  the  building  in  respect  to  its  safety  to  sustain  the  weight 
of  a  person  while  engaged  in  working  upon  or  around  it,  and  knew 
or  ought  to  have  known  that  the  casing  was  liable  not  to  stand 
the  strain  put  upon  it  when  so  used  by  the  servant,  does  not  al- 
lege that  the  master  knew  of  the  unsafe  casing.  Ibid^ 

15.  To  maintain  an  action  by  a  servant  against  a  master  for  an  injury 
resulting  from  defective  buildings,  premises^  or  appliances,  two 
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elements  must  concur,  viz:  fault  or  knowledge  on  the  part  of  the 
master,  and  innocence  of  fault,  or  ignorance  of  the  danger,  on  the 
part  of  the  servant  IIM. 

16.  In  an  action  to  recover  damages  for  an  injury  caused  bv  negligence, 

'  it  is  not  error  to  exclude  evidence  tending  to  prove  that  after  the 
employee  was  injured  the  defects  in  the  machmery  were  repaired. 
Kreider  v.  Wisconsin  River  P.  db  P.  Co,  645 

17.  In  such  action  it  is  not  error  to  sustain  objections  to  questions  asked 

the  manager  of  the  defendant's  mill,  as  to  whether  he  had  ever 
heard,  prior  to  the  injury  in  question,  of  any  one  else  being  hurt 
by  the  appliance  in  question.  Ibid, 

18.  Where  there  is  other  undisputed  evidence  on  the  same  subject  it  is 

not  error  to  exclude  testimony  by  defendant's  manager,  who  was 
not  a  practical  machine  man,  as  to  his  knowledge  of  the  use,  pur- 
pose, and  necessity  of  a  certain  improved  form  of  appliance.  Aid. 

19.  Neither  is  the  exclusion  of  such  testimonv  error,  when  there  is  no 

evidence  that  other  employers  in  similar  businesses  and  in  the  ex- 
ercise of  ordinary  care  and  prudence  were  in  the  habit  of  using 
such  improved  appliances.  ItncL 

20.  An  employer  is  not  guilty  of  negligence  merely  because  he  does  not 

adopt  the  best  or  most  approved  way  and  machinery.  It  is  suffi- 
cient if,  in  the  exercise  of  ordinary  care  and  prudence,  he  adopts 
the  ordinary  way  and  machinery  in  use  by  other  employers,  in 
similar  businesses.  Ilnd, 

21.  In  an  action  for  personal  injuries  received  while  employed  in  de- 

fendant's mill  it  is  not  error  to  exclude  testimony  as  to  the  proper 
lighting  facilities  of  such  mill,  where  it  appeared  that  the  plaint- 
iff commenced  working  at  six  o'clock  in  the  evening  of  July  15, 
and  there  was  nothing  in  the  complaint  or  plaintiff's  testimony  in- 
dicating that  any  want  of  light  contributed  to  the  injury,  or  that 
the  injury  occurred  at  night,  or  that  it  was  dark  at  the  time.   Ibid, 

22.  When  the  plaintiff  in  an  action  for  personal  injuries  has  testified 

fully  as  to  the  circumstances  of  the  accident,  and  other  witnesses 
have  been  examined,  and  counsel  has  discussed  the  question  of  the 
injury,  and  the  court,  in  making  a  ruling,  has  commented  thereon,, 
it  is  not  error  to  refuse  to  allow  plaintiff,  on  being  recalled,  to  go 
over  his  testimony  again,  that  being  a  matter  within  the  discre- 
tion of  the  court  Ibid. 

23.  Under  sea  1636/  Stats.  1898,  providing  that  all  shafting,  so  located 

as  to  be  dangerous  to  employees  in  the  d  ischarge  of  their  duties,  shall 
be  securely  guarded  or  fenced,  the  question  whether  an  employer 
is  negligent  m  failing  to  guard  a  set-screw  on  a  paper  winder  pro- 
jecting nine  sixteentns  of  an  inch  above  the  surface  is  for  the  jury. 

Ibid. 

24  Plaintiff,  nineteen  years  of  age,  with  some  experience  as  a  factory 
workman,  and  four  and  one-half  days'  experience  in  defendant's 
paper  mill,  was  injured  while  assisting  to  operate  a  paper  winder. 
There  was  evidence  that  the  nature  of  the  work  had  been  explained 
to  him  by  the  foreman,  and  that  the  plaintiff  had  noticed  tnat  the 
shaft  was  not  moving  smoothly.  Held,  that  the  plaintiff  assumed 
the  risk  and  could  not  recover.    Winslow,  J.,  dissenta  Ibid. 

25.  The  fact  that  the  plaintiff  Was  told  to  hold  the  box  down  by  a  co-em- 
ployee does  not  affect  the  employer's  responsibility,  the  latter  not 
being  responsible  for  any  alleged  misconduct  of  a  fellow-servant 
in  that  respect  Ibid, 
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Same:  Dangercms  machinery:  Failure  to  instruct  or  vxim, 

20.  Where  an  intelligent  girl  over  fifteen  years  of  age  was  injured  bjr 
having  her  hand  caught  between  the  roller  and  steam  jacket  of  a 
manfi^le,  she  must  be  presumed  to  know  that,  if  she  gets  her  fingers 
oaught  between  a  roll  turning  inwardl}r  from  her  and  a  surface 
against  which  it  runs  in  contoct,  she  will  be  injured.  Testimony 
to  the  contrary  does  not  raise  a  question  for  the  jury,  and  it  is  ma- 
terial error  not  to  recognize  and  act  upon  such  presum ption.  Oroth 
V,  Thomann,  488 

27.  In  such  case  where  the  servant  testified  she  knew  how  to  do  her 

work,  and  that  she  was  doing  it  in  precisely  the  right  way  prior  to 
the  injury,  with  full  knowledge  that  if  she  allowed  her  fingers  to 
be  caught  in  the  mangle  a  serious  injury  to  her  would  probably 
result,  it  is  error  to  submit,  as  part  of  a  special  verdict,  questions 
in  respect  to  failure  on  the  part  of  the  master  to  instruct  ner  as  to 
the  proper  manner  of  doing  her  work.  Ibid, 

28.  The  duty  to  instruct,  as  between  master  and  servant,  does  not  exist 

as  to  dangers  which  are  so  obvious  that  the  servant  must  be  heid^ 
as  a  matter  of  law,  to  be  as  familiar  with  them  as  the  master.    Ibid. 

20.  Where  a  mangle  had  no  discoverable  defect,  and  was  shown  to  have 
run  evenly  ever  before  and  ever  after  the  time  the  servant  was  in- 
jured, and  the  mechanical  connections  between  the  mangle  and 
the  motor  were  such  that  any  unsteady  motion  was  practically  im- 
possible, testimony  by  the  servant  that  the  injury  was  caused  by 
the  unsteady  motion  thereof  is  so  contrary  to  all  reasonable  prob- 
abilities as  not  to  raise  a  conflict  of  reasonable  inferences  for  solu- 
tion by  the  jury.  Ibid, 

80.  Where  in  an  action  for  injury  to  a  servant  by  reason  of  a  defect  in 
a  machine  the  undisputed  evidence  relieved  the  master,  in  the 
absence  of  actual  knowledge  of  the  defect,  from  any  charge  of 
negligence  in  not  knowing  thereof,  and  the  jury  found,  as  part  of 
a  special  verdict,  that  the  master  did  not  have  such  knowledge, 
such  finding  exonerated  the  master  from  all  fault,  and  judgment 
should  have  been  rendered  m  his  favor.  Ibid. 

Same:  Negligence  of  fellow-nervants, 

31.  Defendant's  agent  requested  plaintiff,  a  boy  fourteen  years  old,  of 
ordinary  health  and  intelligence,  to  assist  him  in  putting  trucks 
under  a  binder,  and  plaintiff  was  injured  b^  the  negligence  of  the 
agent  in  allowing  the  binder  to  tip  over  while  plaintin  was  so  em- 
ployed. Held^  that  plaintiff  and  the  agent  were  fellow-servants  of 
defendant,  and  that  plaintiff  was  entitled  to  the  same  protection 
.  as  any  other  servant  of  defendant  of  similar  age  and  intelligence, 
and  was  subject  to  the  same  risks  of  injury  from  the  negligence 
of  a  fellow-servant     Wagner  r.  Piano  mfg,  Co,  48 

82.  In  such  case  the  danger  of  the  machine  falling  over,  being  one 
within  the  common  knowledge  of  boys  as  well  as  men,  was  not 
such  a  danger  as  called  for  a  warning  from  defendant's  agent  be- 
fore setting  plaintiff  at  work,  and  failure  in  that  regard  did  not 
constitute  negligence.  iWd, 

33.  Whether  two  persons  are  fellow-servants  when  all  the  facts  in  re- 
spect to  their  several  duties  and  lines  of  employment  are  undis- 
puted, is  a  question  of  law  for  the  'court.  While  it  is  improper  to 
submit  such  a  question*  to  the  jury,  their  finding  thereon  cannot 
have  any  significance  in  supporting  a  judgment,  and  may  be  dis- 
regarded on  appeal    MacCarthy  i\  Whitcomb,  113 
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84  PlaintiffB  intestate  was  employed  in  defendant's  dock  yard,  and,  while 
assisting  in  unloading  a  spar  from  a  scow,  was  injured  by  one  of 
the  skids,  over  which  the  spar  was  being  hauled,  flying  up  and 
striking  him.  The  accident  was  caused  by  the  improper  construc- 
tion of  the  skid.  The  skids  were  constructed  of  timbers  placed  on 
blocks  bjr  the  gang  of  workmen  with  whom  the  intestate  was  work- 
ing. Neither  the  timbers  nor  the  blocks  were  defective  Held, 
that,  if  the  skid  which  flew  up  was  improperly  placed  or  blocked, 
the  fault  was  that  of  a  co^mployee,  the  risk  oi  which  was  assumed 
by  the  deceased.    Liermann  v,  Milwaukee  D,  D.  Co,  599 

Ififfuries  to  servant:  Negligence:  Fire  escapes, 

85.  A  factory  caught  fire,  and  a  servant  sustained  injuries  by  ^jumping 
from  a  third-storv  window.  In  an  action  for  such  injuries  it  ap- 
peared, among  other  things,  that  the  master  maintained  a  vat  con- 
taining inflammable  material  at  a  point  from  thirty  to  thirty-flve 
feet  from  a  trip  hammer  operated  in  connection  with  the  factory; 
that  sparks  from  the  trip  hammer  would  not  retain  sufficient  heat 
to  cause  any  substance  to  ignite  for  a  greater  distance  than  twenty 
feet;  that  the  fire  was  first  discovered  on  a  rack  beside  the  vat, 
the  rack  being  used  to  drain  articles  that  had  been  dipped  into  the 
vat;  that  the  rack  was  covered  at  the  time,  but  in  enaeavoring  to 
put  out  the  fire  the  cover  was  knocked  off,  and  soon  thereafter  fire 
appeared  in  the  vat;  and  that  the  same  conditions  had  existed  for 
several  years  without  developing  danger  from  sparka  Held^  in- 
sufficient to  support  a  verdict  that  the  master  was  negligent  in 
locating  the  vat  and  rack  the  distance  they  were  from  the  trip 
hammer.    Dunlavey  v.  Badne  M,  <&  W.  I.  Co.  391 

8(L  Ch.  835,  Laws  of  1895,  provides  that  every  factory  building  three 
stories  or  more  in  heignt,  in  which  more  than  twenty-five  geople 
are  employed,  shall  be  provided  with  iron,  fire  escapes  on  the  out- 
side of  the  building,  but  that  its  provision  shall  not  apply  to  any 
buildings  **  now  erected  "  which  are  supplied  with  a  **  reasonable  fire 
eecape  or  fire  escapes. "  Defendant's  factory,  containing  more  than 
twenty-five  employees,  was  erected  prior  to  the  passage  of  said 
act,  and  was  in  part  three  stories  in  height  There  were  five  win- 
dows on  the  side  of  the  three^tory  part,  which  looked  out  on  the 
fiat  roof  of  the  two-story  part,  the  middle  window  extending  to 
the  fioor  of  the  third  stor^r,  and  to  within  one  foot  of  the  flat 
roof,  the  other  windows  being  about  three  feet  above  such  root 
Along  one  side  of  the  two-story  part  there  was  a  lean-to,  the  roof 
of  which  was  six  or  seven  feet  below  the  roof  of  the  two-story 
part,  and  about  seven  feet  from  the  ground,  with  a  firm  ladder 
connecting  the  two  roofs.  There  were  inside  stairways,  three  or 
four  feet  wide,  at  each  end  of  the  three-story  part  leading  from 
floor  to  floor  to  the  groimd  floor  below.  In  an  action  for  personal 
injuries  to  an  employee  sustained  by  jumping  from  the  third-story 
window,  the  factory  having  caught  fire,  it  was  held  that  the  factorv 
in  question  was,  at  the  time  of  the  passage  of  that  act,  supplied  with 
a  reasonable  fire  escape,  within  the  meaning  of  that  statute.  Ibid, 

Heasube  of  Damages.    See  Replevin,  2i 

Maxims. 
De  minimis  non  curat  lex,  261. 
Res  ad  judicata  pro  veritate  accipitur,  289, 409L 

Mechanics'  Liens.    See  Liens,  1-8. 
VoullO  — 46 
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MEHORijrDA.    See  Evidence,  1, 4    HiaHWAYB»  L    Subbtyship,  7. 

Mental  Capacity.    See  Wnj^  2-4 

HisooNDUor. 
Of  counsel    See  Railroabb,  10,  It 
Of  receiver.    See  Receivebs,  17. 

Mistake.    See  Appeal,  20. 

MoNUMENTSb    See  Highways,  2L 

MORTGAGEa 

See  Appeal^  18, 19.    Fdctures,  2-4   Guabdian  and  Wabd,  8-5L   Plkab- 
INO,  8.    Replevin,  8.    Sale  of  Chattels,  1,  & 

L  If  a  mortgagee  of  real  estate,  in  order  to  protect  his  interest  therein, 
pays  or  purchases  tax  claims  thereon,  tne  status  of  such  claims,  ais 
tax  liens,  is  therebjr  extinguished,  but  there  is  created,  by  force  of 
the  statute,  a  lien,  in  favor  of  the  payor,  upon  the  realty,  for  the 
amount  of  his  expenditures  and  interest,  secured  bv  the  mortgage, 
of  as  high  a  grade  f|s  the  original  mortgage  lien.  JEndress  v.  Shove^ 

1S3 

2l  The  right  to  the  additional  lien  under  the  circumstances  stated  is 
statutory  and  absolute^  The  court  has  no  more  power  to  deny  or 
diminish  or  refuse  to  enforce  it  against  the  realty,  or,  if  the  mort- 
gagor agreed  in  the  mortgage  to  pay  the  taxes,  to  refuse  to  enforce 
the  amount  of  such  lien  against  the  mortgagor  as  a  personal  lia- 
bility, than  he  has  to  arbitrarily  reduce  the  amount  actually  due 
upon  the  principal  debt.  Ibid, 

SL  In  an  action  to  enforce  a  mortage  there  must  be  a  foreclosure  and 
sale  of  the  subject  thereof  adjudged  as  the  statute  provides,  unless 
waived  by  the  mortgagee;  and  that  is  so  regardless  of  the  interest 
of  the  mortgagor  in  the  premises  at  the  time  of  such  enforcement. 

Ibid. 

4  A  cause  of  action  to  enforce  a  mortgage,  and  one  to  recover  on  the 
personal  liability  of  the  mortgagor,  grow  out  of  the  same  transac- 
tion and  are  connected  with  the  same  subject  thereof,  hence  may 
be  joined  under  the  statute  on  that  subject  regardless  of  the  statu- 
tory provision  for  deficiency  judgments  in  foreclosure  cases,  pro- 
vided no  one  other  than  the  debtor  is  made  a  defendant  and  the 
two  causes  of  action  are  separately  stated.  IbidL 

fi.  If  two  causes  of  action  are  joined  under  the  circumstances  above 
stated  and  a  person  other  than  the  debtor  is  made  a  defendant  or 
the  causes  of  action  are  not  separately  stated,  such  defects  are 
waived  by  answering  the  complaint,  and  the  plaintiff  is  entiUed  to 
enforce  both  causes  of  action.  The  court  has,  in  such  circum- 
stances, no  mere  equity  power  to  refuse  to  grant  to  the  plaintiff 
relief  upon  both,  if  the  facts  are  sufficient  for  the  purpose.       Ibid, 

(L  A  power  of  attorney  "  to  sell  and  convev  any  real  estate  "  of  the 
grantor  imports  authority  to  sell  out  and  out  for  cash,  and  does  not 
molude  power  to  mortgage.    Minnesota  &  Co.  v.  MeCrosaen,    316 

7*  A  power  of  attornev  to  sell  and  convey  real  estate  cannot  be  ex- 
tended or  changed  by  subsequent  oral  authority  so  as  to  authorise 
the  agent  to  mortgage  the  land  HwL 
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MUNICIPAL  CORPORATIONS. 

See  CoNSTiTUTiONAii  Law.    Liens,  6,  a    StrexTt  Railwats,  4L    Sxtre- 

TYSHip,  6b    Waiver,  2. 

Special  charter  citiee:  Reorganization:  Adoption  of  general  city  char' 
terlaw, 

1.  The  general  city  charter  law  (ch.  826,  Laws  of  1889)  provided  that 
any  city  *'  now  incorporated  "  under  the  laws  of  this  state  might 
adopt  said  act  in  the  manner  therein  prescribed,  but  made  no 
provision  for  its  adoption  by  a  citv  thereafter  incorporated  under 
a  special  charter.  Sea  72,  ch.  812,  Laws  of  1898,  amendatory 
thereof,  provided  that  any  city,  "now  organized**  under  a  special 
charter,  might,  by  ordinance,  adopt  the  provisions  of  any  special 
chapter,  section,  or  subdivision  of  a  section  of  that  act,  in  addition 
to,  or  in  lieu  of,  the  provision  of  its  special  charter,  and  that  when 
so  adopted  such  ordinance  should  operate  to  that  extent  as  an 
amendment  of  such  special  charter,  but  that  no  city  should  be 
deemed  to  have  surrendered  its  special  charter  and  become  organ- 
ized under  such  act  until  it  should  have  adopted  all  its  provisions 
in  full  Heldt  that  a  city  organized  in  1891  under  a  special  charter 
had  the  power  to  adopt  the  general  city  charter  law  in  1896,  and 
that  after  it  had  taken  such  action  taxes  levied  in  excess  of  the 
amount  authorized  by  said  law  were  invalid.  Somo  L,  Co,  v.  Lin- 
coln Co.  286 

2l  The  provision  of  the  general  city  charter  law  (sec.  925 — 142a,  Stats. 
1898)  limiting  the  amount  which  cities  operating  thereunder  may 
raise  by  taxation  in  any  one  year  is  not  void  for  uncertainty.  Ibid, 

Ordinances:  Franchisee:  Street  railways, 

8.  A  city  ordinance  is  not  valid  unless  reasonable,  and  whether  it  sat- 
isfies that  requirement  or  not  is  a  judicial  question.  Stafford  v, 
Chippewa  Valley  E.  B.  Co,  831 

4.  A  city  ordinance  requiring  the  continuous  ringing  of  a  bell  upon 
street  cars  while  such  cars  are  in  motion  upon  a  street  is  unrea- 
sonable and  to  that  extent  void  for  any  purpose,  unless  made  a 
condition  of  the  grant  of  the  franchise  Ibid. 

6.  If  such  a  requirement  is  valid  for  an^  purpose  because  made  a  con- 
dition of  the  grant  itself,  the  violation  thereof  does  not  constitute 
actionable  negligence  or  evidence  of  such  negligence,  because,  as 
regards  the  safety  of  travelers  on  the  street,  it  is  unreasonable. 

Ibid 

'Contracts:  Franchises:  Waterworks, 

6.  The  fact  that  a  contract  between  a  city  and  a  water  company  is 

ultra  vires  in  so  far  as  it  grants  an  exclusive  franchise  is  not  avail- 
able as  a  defense  in  an  action  by  the  water  company  to  recover 
back  taxes  alleged  to  have  been  levied  and  collected  m  violation 
of  said  contract  [Whether  in  the  absence  of  legislative  grant  a 
city  has  power  to  grant  exclusive  franchises,  not  determined.] 
Monroe  water  Works  Co,  v,  Monroe,  11 

7.  A  provision  in  such  contract  that  the  city  should  pay  for  water  for 

municipal  purposes  a  sum,  in  addition  to  h3'drant  rentals,  equal 
to  the  amount  of  all  taxes  levied  on  certain  parts  of  the  company's 
plant,  expressly  contemplates  the  payment  of  taxes,  and  is  there- 
fore not  mvalid  as  an  exemption  from  taxation.  Ibid 

&  A  provision  in  a  contract  between  a  citv  and  a  water  company  that 
the  former  should  pay,  m  addition  to  hydrant  rentals,  a  sum  equal 
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#  to  the  amount  of  all  taxes  assessed  on  such  portions  of  the  plant  as 
were  located  on  streets  and  public  grounds,  is  held  incapable  of  en- 
forcement, since  taxes  must  be  assessed  in  a  lump  sum  on  all  the  prop- 
erty of  such  a  company,  including  its  franchises,  and,  by  the  terms 
of  the  contract,  no  satisfactory  basis  of  apportionment  is  furnished. 

Ibid. 

Oi  Where  for  over  six  years  a  city  paid  a  water  company  the  semi- 
annual hydrant  rentals  due  under  its  contract,  and  made  no  com- 
plaint as  to  the  character  of  the  services  rendered,  although  it  had 
full  knowledge  of  the  imperfect  character  thereof,  such  conduct 
amounts  to  a  waiver  of  a  known  right,  and  precludes  the  city  from 
recovering  damages  based  on  such  insufficient  servica  Ibid. 

lOi  Where  a  water  companv  brought  an  action  against  a  city,  and  the 
city  set  up  a  counterclaim  for  inadequate  service  at  fires,  the  ad- 
mission of  evidence  of  inadequate  service  prior  to  the  date  from 
which  recovery  was  sought,  and  also  after  the  action  was  brought, 
cannot  be  justified  on  the  ground  that  it  showed  liabit,  or  custom,  or 
course  of  conduct  existing  for  a  long  time,  it  appearing  from  the 
city's  bill  of  particulars  that  for  a  portion  of  those  times  no  serious 
complaint  was  made.  Ibid, 

Contracts:  Sewers:  Evidence:  FratujL 

IL  In  an  action  to  recover  under  a  sewer  contract  the  answer  alleged 
that  the  contract  was  secured  by  means  of  fraud,  bribery,  and  cor- 
ruption. The  court  submitted  to  the  jury  a  special  question,  in 
substance,  whether  at  or  about  the  time  the  sewer  contract  was 
let  the  contractor  or  his  agent  paid  any  money  to  any  member  of 
the  board  of  public  works  for  the  purpose  of  corruptly  influencing 
official  action,  which  the  jury  answered  in  the  negative.  Held,  that 
the  evidence  —  stated  in  the  opinion  —  did  not  sustain  the  charge 
of  bribery;  that  the  verdict  was  within  the  allegations  of  the  an- 
swer; and  that  the  circumstances  disclosed  by  the  evidence  were 
not  so  flagrant  that  the  court  should  have  gone  beyond  the  direct 
issues  made  by  the  pleadings  in  submitting  the  case  to  the  jurv. 
Herman  v.  Oconto,  6d0 

Contracts:  Sewers:  Tax  levies. 

13.  The  building  of  a  sewer  is  not  "a  current  expense  "  within  the  mean- 

ing of  sec.  2,  subch.  V,  ch.  56,  Laws  of  1882  (authorizing  the  city  to 
annually  levy  a  tax  not  exceeding  one  half  of  one  per  cent,  to  de- 
fray current  expenses,  and  a  like  amoimt  for  all  other  purposes 
except  payment  of  any  outstanding  obligations,  etc),  but  the  con- 
tract being  such  as  the  city  had  power  to  make  and  provide  for  its 
payment  out  of  the  general  fund,  the  debt  incurred  therefor  is  an 
*'  outstanding  obligation  "  within  the  meaning  of  such  exception. 
[Whether  said  provisions  of  the  charter  are  such  a  limitation  on 
the  power  to  contract  as  would  render  a  contract  in  excess  thereof 
void,  not  decided.]    Herman  v.  Oconto,  WO 

18.  Under  said  charter  (sec.  17,  subch.  VI,  ch.  50,  Laws  of  1882),  author- 
izing the  common  council  to  levy  taxes  for  the  several  purposes 
mentioned  ''but  not  exceeding  the  authorized  percentage,^  the 
percentage  limit  only  applies  to  such  items  as  are  mentioned  in 
sec.  2,  subch.  V.  IbuL 

Claims:  Appeal  from  common  council:  CJiarter  provisions, 

14.  Sec.  48,  ch.  238,  Laws  of  1882,  provides  that  when  a  claim  has  been 

disallowed  by  the  common  council  of  the  city  of  Monroe  and  an 
appeal  taken,  such  appeal  shall  be  tried  in  the  same  manner  as 
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appeals  from  justices  of  the  peace;  and  sea  87G8,  Stata  1898,  pro- 
viaes  that  certain  actions  appealed  from  justices  of  the  peace  shall 
he  tried  in  the  appellate  court  as  actions  originally  brought  therein. 
Held,  that  when  the  conditions  on  an  appeal  from  the  action  of  the 
citj  council  are  such  that  a  new  trial  in  the  circuit  court  is  allowed, 
it  IS  permissible  to  interpose  a  proper  counterclaim.  Monroe  Water 
Worm  Co,  v,  Monroe^  11    / 

Streets  and  sidewalks:  Ir^'uries  from  defects, 

IQu  In  an  action  against  a  city  for  personal  injuries  it  is  Tield,  upon  the 
evidence,  that  there  was  no  abuse  of  discretion  in  refusing  a  new 
trial  on  the  ground  that  the  verdict  in  plaintiff's  favor  was  con- 
trary to  the  evidence.    Vidlesse  v.  Green  Bay,  160 

10.  In  such  an  action  it  is  not  error  to  admit  testimony  as  to  whether 
the  plaintiff  appeared  to  suffer  pain.  Ibid. 

17.  In  an  action  against  a  city  for  injuries  sustained  by  reason  of  a  de- 
fective sidewalk,  evidence  that  planks  in  the  walk  were  rotten  for 
some  distance  on  either  side  of  the  place  where  the  injury  occurred 
is  admissible  to  show  that  the  city  had  notice  of  the  bad  condition 
of  the  walk,  and  if  defendant's  counsel  desires  that  such  evidence 
should  be  more  restricted,  he  should  request  an  instruction  to  that 
effect  Ibid, 

18l  In  a  suit  for  injuries  sustained  by  stepping  into  a  hole  or  through  a 
rotten  place  in  a  plank  in  a  sidewalk,  the  admission  of  expert  tes- 
timony as  to  the  probability  of  such  accident  causing  certain  in- 
juries, and  as  to  whether  there  was  a  probability  of  such  injuries 
being  permanent,  is  lield  not  to  have  been  a  materidl  error  where 
the  court  charged  that,  if  the  evidence  satisfied  the  jury  to  a  "  rea- 
sonable certainty,''  the  plaintiff  was  entitled  to  recover,  and  that 
they  might  consider,  in  fixing  the  amount  of  damages,  what  amount 
of  physical  and  mental  suffering  it  was  *'  reasonably  certain  " 
plaintiff  would  endure  in  consequence  of  the  injury,  since  the  jury 
could  not  have  been  misled  by  such  testimony.  ibioL 

19.  Where  the  hole  in  the  sidewalk  and  its  rotten  condition  are  con- 
clusively established  in  such  a  case,  it  is  not  prejudicial  error  to 
allow  a  witness  to  exhibit  to  the  jury  pieces  of  the  plank  where 
the  hole  was,  for  the  purpose  of  showing  its  condition.  Steioart  t\ 
EvertSf  76  Wis.  85,  distinguished.  Itnd, 

20l  In  an  action  for  injuries  received  by  stepping  into  a  depression  in 
the  street  on  alighting  from  a  street  car  at  a  crossing,  it  was  estab- 
lished by  the  undisputed  evidence  that  the  depression  was  not 
more  than  an  inch  and  a  half  deep  at  any  point.  Held,  not  an  ac- 
tionable defect  in  the  street,  notwithstanding  it  was  at  a  point 
where  a  multitude  of  people  were  constantly  getting  on  and  off 
the  car&    Burroughs  v.  Milwaukee,  478 

21.  While  covered  coal  holes  and  hatchways  may  lawfiilly  exist  in  a 

sidewalk,  yet,  if  they  are  negligently  left  open  for  such  length  of 
time  that  the  municipal  authorities  ought,  in  the  exercise  of  rea- 
sonable diligence,  to  know  and  remedy  the  mischief,  the  city  may 
become  liable  for  injuries  occasioned  thereby  to  travelers  exercis- 
ing ordinary  cara    Stege  v,  Milwaukee,  484 

22.  Where  the  lumber  with  which  plaintiff  was  about  to  repair  the  steps 

of  a  house  was  piled  in  the  gutter,  and,  before  working  an  hour 
and  while  walking  backwards  in  order  to  swing  a  long  piece  of 
timber  around  the  trees,  he  was  injured  by  falling  into  a  coal  hole 
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in  the  sidewalk,  TiekZ,  that  plaintiff  was  a  traveler  upon  the  side- 
walk, in  that  he  was  using  it  for  a  lawful  and  necessary  purpnea 

28.  In  such  case,  it  appeared  that  the  cover  of  the  coal  hole  was  in  no 
way  defective  or  liable  to  slip  when  properly  in  position,  but  that 
on  all  pleasant  days  during  the  preceding  months,  and  upon  the 
day  of  the  accident,  it  had  been  propped  open  a  few  inches,  and 
left  in  that  condition  until  the  plaintiff  stepped  upon  it  and  was 
injured.  Held,  that  such  condition  constituted  a  defect  in  the 
sidewalk.  Ibid, 

24  Whether  plaintiff  was  guilty  of  contributory  negligence  in  walkinjg^ 
backwards,  and  in  not  seeing  that  the  cover  was  propped  up.  is 
held  to  have  been  a  question  tor  the  jury.  Ibid, 

25,  Plaintiff,  in  crossing  a  street  at  a  place  thirty  or  fortj  feet  from  the 
prepared  crossing,  slipped  on  an  accumulation  of  ice.  The  street 
was  sufficiently  ughted.  The  weather  had  been  cold,  and  the  ice 
had  formed  from  a  watering  trough,  and  extended  some  distance 
from  the  trough.  There  was  evidence  that  the  ice  was  rough,  but 
nothing  to  show  that  the  roughness  caused  plaintiff^s  falL  The 
plaintiff  testified  simply  that  she  slipped  upon  the  ice.  Hdd^  that 
the  testimony  did  not  tend  to  show  that  her  fall  was  the  result  of 
any  actionable  defect  in  the  street.    Mueller  v,  Milwaukee^        6SS^ 

2a.  [What  would  be  the  effect  of  ch.  805,  Laws  of  1899  (providing  that 
no  action  based  on  the  negligent  accumulation  of  ice  or  snow  upon 
a  street  shall  be  maintained  unless  the  same  shall  have  existed  for 
three  weeks),  not  decided.]  Ibid. 

Nuisances:  lAabiUty  for  maintenance. 

27.  A  municipal  corporation  is  no  more  exempt  from  liability  in  case  it 
creates  a  nuisance,  either  public  or  private,  than  an  individual 
Winchellv.  Waukesha,  101 

Mutual  Benefit  Societies.    See  Insubanob,  1,  3-5. 

NEGLIGENCE. 

See  Carriers.  Highways,  4^  5.  Instructions  to  Jury.  Master  and 
Servant,  4-30.  Municipal  Corporations,  5, 15-26.  Pleading,  2l 
Railroads,  7-11.    Street  Railways,  6-19.    Waters. 

1«  The  doctrine  of  supervening  or  comparative  negligence  has  no  place 
in  the  Jurisprudence  of  Wisconsin.  Watermolen  v.  Fox  River  K 
RdbP.Co.     .     .  153 

2,  The  expression  "gross  negligence'*  as  used  by  Wisconsin  courts 
includes  no  degree  of  mere  carelessness  or  inadvertence,  however 
remote  from  the  care  customarilv  used  by  either  the  ordinarily 
careful  man  or  by  the  exceptionally  careless  one,  unless  accompa- 
nied by  intent,  either  actual  or  constructive,  to  cause  the  injury, 
or  unless  the  conduct  causing  the  injury  evinces  a  total  disregard 
for  the  safety  of  persons  or  property,  so  as  to  be  little  less  than  in- 
tentional wrong.  Ibid, 

8L  An  instruction  in  a  personal  injury  case,  in  substance,  that  proximate 
cause  means  the  efficient  or  inducing  cause,  or  what  sets  in  motion 
other  causes  producing  such  injury,  there  being  an  intimate  and 
close  "  casual "  relation  between  the  first  cause  and  the  final  result, 
is  erroneous:  the  relation  must  be  that  of  cause  and  effect  in 
natural  sequence  of  events,  not  mere  coincidence  of  time  and  placa 
Dehsoy  v,  Milwaukee  E,  It  db  L,  Co,  412 
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4.  It  cannot  be  assumed  in  such  case  that  the  use  of  the  word  "  casual " 

instead  of  the  word  "  causal "  is  a  typographical  error,  since  the 
bill  of  exceptions  imports  absolute  verity,  and  the  sentence  is  neither 
meaningless,  nor  its  meaning  impossible  or  absurd.  IbidL 

5.  In  actions  to  recover  compensation  for  injuries  on  the  ground  of 

negligence,  it  is  absolutely  essential  to  such  recovery  to  establish 
not  only  the  breach  of  duty  on  the  part  of  the  defendant  as  regards 
the  |)ersonal  safety  of  the  plaintiff  but  that  such  breach  was  the 
proximate  cause  of  the  injury  complained  of,  and  in  such  actions 
a  special  verdict  which  contains  no  finding  on  the  subject  of  proxi- 
mate cause  is  fatally  defective.    Oroth  v,  Thamann,  488 

6.  Plaintiff,  while  traveling  over  a  street  at  a  crossing,  was  injured  by 

being  run  into  by  defendant  on  a  bicycla  The  accident  occurred 
at  ni^ht,  and  plaintiff,  who  was  carrying  an  open  umbrella  and 
stooping  down,  did  not  look  in  either  direction  before  starting  to 
cross  the  street  A  witness  testified  that  he  was  seventy-five  to 
one  hundred  feet  away,  but  saw  both  plaintiff  and  defendant  just 
before  the  accident;  and  defendant  testified  that  an  arc  light  was 
at  the  place,  and  that  he  saw  the  plaintiff  when  he  came  within 
sixty  or  sixty-five  feet  of  him.  Held,  that  a  finding  of  a  special 
verdict  that  plaintiff  cotUd  not,  by  the  exercise  of  ordinary  care, 
under  the  existing  circumstances,  have  seen  defendant  in  time  to 
have  avoided  the  accident,  was  not  supported  by  the  evidenca 
Mai8  V.  Conley,  625 

7.  In  such  case,  where  there  was  evidence  to  sustain  a  finding  of  the 

special  verdict  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence which  was  the  proximate  cause  of  the  injury,  and  the  whole 
verdict,  except  said  finding  as  to  whether  plaintiff  could  not  see 
the  defendant,  was  allowed  to  stand,  defenoant's  motion  for  judg- 
ment should  have  been  granted.  IMcL 

8.  In  an  action  for  injuries  received  by  being  run  into  by  defendant  on 

a  bicycle,  a  finding  that  plaintiff  was  guilty  of  a  want  of  ordinary 
care  which  proximately  caused  the  accident  is  held  not  to  be  con- 
trary to  the  undisputed  evidence.  Itnd. 

9.  Such  finding  is  not  mere  surplusage,  nor  contrary  to  a  finding  that 

plaintiff  could  not,  by  the  exercise  of  ordinary  care,  under  the  cir- 
cumstances, have  seen  the  defendant  in  time  to  have  avoided  the 
accident  Ibid. 

Negotiable  Instruments.    See  Deeds,  2.    Jxtdgments,  0.    Sale  of 
Chattels,  1,  8.    Witnesses,  2-4. 

New  Trial.    See  Appear  12l    Ck)STB,  4.    Municipal  CoBPORATiOMay 
14,15. 

Notice. 
Of  appeal.    See  Appeal,  8-10. 

Of  application  for  appointment  of  receiver.    See  Corporations^  IS. 
Of  claim  for  lien.    See  Liens,  2,  8. 

Of  defects  in  sidewalk.    See  Municipal  Corporations,  17, 21. 
Of  injury.    See  Limitation  of  Actions,  2. 

NUISANCES. 

See  MxTNiciPAL  Corporations,  27.    Waters. 

A  complaint  to  restrain  a  nuisance  alleged  facts  showing  fully  Irrepa- 
rable injury,  and  that  the  same  was  continuously  and  constantly 
recurring,  and  that  any  remedy  obtainable  in  a  court  of  law  would 
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be  inadequate.  Held,  that  such  complaint  warrants  equitable  re- 
lief under  sec.  3180,  Stats.  1898,  even  though  it  fails  to  ailef^  in  hcBC 
verba  any  of  the  conditions  prescribed  by  the  statute^  Winchell  v. 
Waukesha,  101 

Opinion  evidence.    See  Guardian  ad  Litem,  7.    Wills,  2l 

Offbb  of  judgment    See  Judgments,  1-4 

Ordinances.    See  Municipal  Corporations,  8-^ 

Parol  Evidencr    See  Contracts,  3-^    Deeds,  2.    Railroads,  & 

Parent  and  Child.    See  Guardian  and  Ward,  0-8. 

Parties.  See  Appear  2-5.  Eminent  Domain,  2,  a  Injunction,  a. 
Mortoaoes,  5. 

Partnership.    See  Corporations,  1-4    Liens,  9l 

PATENTS  AND  PATENT  RIGHTa 
See  Contracts,  0. 

1.  Where  a  valid  patent  has  been  obtained,  any  improvement  which  per- 

forms the  same  functions  by  equivalent  means  is  an  infringement 
Tecktoniua  v,  Scott,  441 

2.  Where  au  investigation  of  a  state  of  the  art  shows  that  a  given  pat- 

ented invention  is  of  a  primary  character,  and  the  patentee  is  a 
pioneer  in  the  field,  a  larger  latitude  is  given  to  the  doctrine  of 
equivalents  than  if  the  art  has  been  well  explored,  and  a  change  of 
form  or  combination  only  is  involved.  IbUL 

8.  Where  a  person  has  a  right  under  a  contract  to  manufacture  a  pat- 
ented device,  he  also  has  the  right  to  manufacture  its  legal  equiva- 
lent. Ibid. 

4.  A  judgment  of  a  United  States  court  adjudging  that  a  band  fastener 
manufactured  by  T.  was  an  infringement  of  a  intent  belonging  to 
S.,  in  view  of  the  opinion  filed,  is  neld  to  adjudge  that  T.*s  device 
was  an  equivalent  of  that  manufactured  under  S.'s  patent  CAf^ 
soday,  C.  J.,  and  Dodge,  J.,  dissent  IbiiL 

&  Where,  after  judgment  in  such  case,  S.  sells  his  patent  to  T.,  but  re- 
serves the  right  to  manufacture  his  invention,  the  manufactoxe  by 
S.  of  the  band  fastener  formerly  manufactured  by  T.  is  not  a  viola- 
tion of  the  contract    Cassodat,  C.  J.,  and  Dodge,  J.,  dissent  Tbtcf. 

Payment.  See  Contracts,  10.  Evidence,  5.  Guardian  ad  Litex,  l. 
Liens,  9.    Suretyship,  &    Tax  Titles,  1,  2. 

Personal  Injuries.  See  Highways,  4,  5w  Instructions  to  Jury. 
Limitation  op  Actions,  2.  Master  and  Servant,  4-36i  Mu- 
nicipal Corporations,  15-2^  Negligence,  3, 5-8L  Railroads*  7-11. 
Street  Railways,  5-19. 

PLAT&    See  Railroads,  1,  2l 

PLEADING. 

Bee  Action.  Corporations,  8,  9.  Costs,  5.  Criminal  Law,  4»  9,  la 
Injunctions,  4.  Libel.  1.  2.  Limitation  of  Actions.  2.  Master 
AND  Servant,  12-14.  Mortgages,  4.  Municipal  Corporations, 
10, 11, 14.    Nuisance.    Quieting  Title,  2-5.    Suretyship,  a 

1.  Where  no  accord  and  satisfaction  is  pleaded,  the  admission  of  evi- 
dence appropriate  to  the  pleadings,  but  inconsistent  with  an  accord 
and  satisfaction,  under  such  circumstances  as  to  exclude  the  idea 
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that  it  was  offered  for  the  purpose  of  proving  new  issues,  does  not 
justify  amendment  of  pleadings  in  that  respect  at  the  close  of  the 
trial    Mowatt  v,  Wilkinson,  176 

'2,  A  complaint  simply  charging  negligence  states  a  different  cause  of 
action  from  one  charging  wilful  misconduct  or  a  wanton  and  reck- 
less act  equivalent  to  wilful  misconduct,  and  evidence  of  such 
misconduct  is  not  admissible  under  the  former.  MeCldlan  v.  Chip- 
pewa Valley  K  R  Co,  826 

Z,  A  complaint  in  foreclosure  which  sufficiently  alleges  that  impleaded 
defendants  have  rights  in  the  mortgaged  premises,  which  plaint- 
iff is  entitled  to  have  barred  and  foreclosed  by  the  judgment  and 
sale  thereunder,  states  facts  constituting  a  cause  of  action  against 
them,  sufficient  on  demurrer,  notwithstanding  other  relief  is  de- 
manded to  which  plaintiff  is  not  entitled.  Citizens  L.  db  T,  Co.  v, 
Witte,  545 

4.  Prayer  for  excessive  relief  does  not  render  a  complaint  demurrabla 

I  bid. 
Pledge.    See  Judgments,  6. 

Police  Power.    See  Waters. 

Power  of  Attorney.    See  Homesteads,  2.    MoiAqages,  6,  7. 

Powers.    See  Deeds,  1.    Homesteads,  2l    Mortgages,  6,  7. 

Practice.  See  Appeau  Certiorari.  CoNSTmrriONAL  Law,  11.  Cor- 
porations, 18,  14.  Costs.  Criminal  Law,  1-10.  EIminent  Do- 
main, 4  Executions.  Guardian  ad  Litem,  2-7.  Injuncttion,  4 
Judgments.  Master  and  Servant,  83.  Mortgages,  4,  5.  Mu- 
nicipal Corporations,  17.  Process.  Receivers.  Suretyship, 
8-5.    Waters,  5,  6* 

Preliminary  Examination.  See  Criminal  Law,  1, 2.  Habeas  Corpus, 
5-7. 

Presumptions.  See  Appeau  9,  10, 12,  la  Constitutional  Law,  i,  6. 
Corporations,  11.  Election  op  Remedies,  4.  Executors  and 
Administrators,  2.  Master  and  Servant,  26w  Negligence,  4. 
Railroads,  8.  Receivers,  5,  8.  Sale  of  Chattels,  2.  Tax 
Titles,  1. 

Principal  and  Agent.  See  Corporations,  5-7.  Homesteads,  2.  Mas- 
ter AND  Servant,  31,  32.  Mortgages,  6,  7.  Sale  of  Chattei^ 
2,  3,  5-7. 

-Principal  and  Surety.    See  Suretyship. 

Printing.    See  Costs,  1-8. 

Private  Road&    See  EEighways,  8. 

Privity.    See  Corporations,  4.    Injunctions,  9l 

PROCESS. 

« 

See  Appeal,  6.    Garnishment. 

l  Statutes  dispensing  with  actual  personal  service  of  process  must  be 
strictly  construed.  Thus,  under  subd.  4,  sec.  2636,  Stata  1898,  au- 
thorizing service  of  the  summons  on  the  defendant,  if  not  found, 
by  leaving  a  copy  thereof  at  his  usual  place  of  abode  in  the  pres- 
ence of  some  one  of  his  family  of  suitable  age  and  discretion,  who 
shall  be  informed  of  the  contents  thereof,  it  is  imperative  that  the 
summons  be  delivered  to  a  member  of  the  family  to  which  the  de- 
fendant belongs.    Heinemann  v.  Pier,  185 
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2l  a  defendant's  married  daughter,  who  resided  with  her  husband  in 
the  same  house  or  building  with  defendant  but  in  separate  apart- 
ments,  the  two  households  being  managed  separately,  each  itaying 
its  own  expenses  and  employing  separate  servants,  is  not  a  *'mem> 
ber  "  of  defendant's  family  within  the  meaning  of  the  statuta  In 
order  to  constitute  a  family^  the  persons  composing  it  must  be 
under  one  management  or  head.  IlndL 

8.  A  defendant  who  has  not  been  personally  served  with  the  summons,, 
before  the  expiration  of  twenty  days  after  an  attempted  service, 
made  at  the  apartment  house  in  which  she  resided,  upon  a  person 
not  a  member  of  her  family,  appeared  specially  in  the  action  and 
moved  to  set  aside  such  attempted  servica  After  the  entry  of 
judgment  by  default,  she  made  a  second  motion  to  obtain  the  de- 
sired relief,  which  was  denied,  and  she  appealed.  HeUd^  that  slie 
was  not  guilty  of  lachea  Ibid, 

4.  The  defect  in  the  service  of  the  summons  in  such  case  being  juris- 

dictionaL  on  a  motion  to  set  aside  the  judgment,  the  defendant  is 
not  required  to  show  merita  Ibid^ 

5.  Where  there  is  a  conflict  of  fact  to  be  decided  in  order  to  allow  the 

sheriff  to  amen(A  his  return  to  accord  with  what  he  declares  to  be 
the  fact  there  is  no  forum  except  the  trial  court  capable  of  decide 
ing  it.   Smith,  Thomdike  <Sb  Brown  Co,  v.  Mutual  F.  Ins.  Co,      602^ 

Promissory  Notes.   See  Deeds*  2l   Judgments,  0.  Sale  of  Cbattels^ 
1, 3.    Witnesses,  2-4 

PROMOTERa    See  Corporations,  5-7. 

Proof  of  servica    See  Appeal,  10.    Garnishment,  i,  6. 

Proximate  Cause.    See  Hiohways,  5.    Neoligencb,  8,  5, 7,  & 

PuBLio  PoLiGT.    See  Contracts,  9l    Oamino  Contraot&   Waters,  3^ 

QUIETING  TITLE. 

L  In  an  action  to  quiet  title  plaintiff  introduced  in  evidence,  as  proof  ot 
his  title  to  lands  in  section  17,  the  record  of  a  deed  which  described 
the  propjertv  as  section  19,  with  a  small  "7"  written  over  the  "9,'* 
the  original  deed  not  being  produced.  The  **  9  "  was  not  obliterated 
nor  was  there  a  partial  erasure,  and  there  was  no  deed  or  other  paper 
in  evidence,  signed  by  the  grantor  in  the  deed  in  question^^which 
tended  to  show  that  section  17  was  intended.  Hem,  not  sufficient 
to  prove  plaintiff's  title  to  land  in  section  17.  Mcintosh  v,  Mara^ 
than  L.  Co,  299 

2l  In  an  action  to  remove  a  cloud  on  the  title  to  real  estate,  the  com- 
plaint alleged  that  defendant  claimed  the  land  under  a  deed  fron> 
plaintiff's  ancestor,  which  was  invalid  because  never  delivered,  and 
that  he  had  wrongfully  obtained  possession  thereof.  On  the  trial, 
the  court  permitted  the  complaint  to  be  amended  so  as  to  allege 
that  the  plaintiff's  father  conveyed  the  land  to  her  mother  under 
an  agreement  that  the  mother  was  to  have  only  a  life  estate  therein, 
and  that  the  property  was  to  pass  to  the  plaintiff  on  her  death;, 
that  the  defendant  unduly  influenced  the  mother  to  execute  a  deed 
to  him,  whicii  was  never  delivered,  but  was  wrongfully  obtained 
by  defendant;  and  that  defendant  was  in  possession  under  said 
deed,  claiming  title  to  the  land.  Heldf  not  a  substantial  chimge' 
in  the  plaintiff's  claim  within  the  meaning  of  sec.  2830,  Stats.  1898, 
authorizing  such  amendments.    Post  u  CampbeUf  87^ 
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5,  The  substantial  ohange  in  the  "claim,"  as  the  term  is  used  in  said 

statute,  only  stops  snort  of  changing  one  cause  of  action  for  an- 
other, as  the  substitution  of  a  cause  of  action  in  equity  for  one  at 
law,  or  one  sounding  in  tort  for  one  on  contract.  Ibid, 

4.  In  such  case  an  objection  to  any  evidence  under  the  amended  com- 
plaint, because  it  failed  to  state  facts  constituting  a  cause  of  ac- 
tion in  equity,  was  properly  overruled,  although  the  complaint 
showed  that  plaintiff  was  out  of  possession,  it  being  impossible  for 
her  to  recover  without  proving,  aliunde  the  record,  the  invalidity 
of  defendant's  deed.  IbicL 

6.  In  a  suit  in  equity  to  remove  a  cloud  from  the  title  to  the  plaintiff's 

lands,  a  demurrer  ore  tentta,  that  the  complaint  fails  to  state  facts 
constituting  a  cause  of  action  in  equity,  is  not  sufficient  to  raise 
the  objection  that  plaintiff  has  an  adequate  remedvat  law.  Such 
objection  is  waivea  by  the  failure  to  enter  formal  demurrer  to  the 
complaint  on  that  specific  ground.  IbidL 

RAILROADa 

See  CABRiEBa    Eminent  Domain.    Liens,  7,  8.    Municipal  Cobpora- 

TiONS»  2,  5.    Stbeet  Railways. 

Bight  of  toay:  Dedication:  Deeds:  Changing  grade  of  street 

1.  Plaintiff  in  platting  its  lands  indicated  a  street  called  W.  street,  and 

after  recording  such  plat  sold  lots  fronting  thereon,  many  of  which, 
as  well  as  many  of  those  retained,  had  no  access  to  any  other  street 
or  alley.  Before  the  recording  of  such  plat  plaintiff  executed  and 
delivered  to  a  railroad  corporation,  the  preaecessor  of  defendant, 
a  warranty  deed  granting  "  the  right  to  construct,  build,  and  op- 
erate a  railroad  .  .  .  upon,  over,  and  along  that  certain  tract, 
piece,  or  parcel  of  land  .  .  .  known  as  W.  street  ...  ac- 
cording to  the  plat  **  of  plaintiff,  and  therein  released  the  railroad 
corporation  from  damages  occasioned  by  the  "  construction,  opera- 
tion, and  maintaining  a  railroad  upon  said  street"  In  considera- 
tion of  being  allowed  to  construct  its  road  thereon,  the  railroad 
company  agreed  to  grade  and  prepare  W.  street  for  public  use, 
with  a  space  on  each  side  of  its  tracks  for  vehicles  and  for  the 
construction  of  sidewalks,  which  was  done.  Held^  that  the  rail- 
road company  was  not  thereby  granted  the  exclusive  use  of  W. 
street  for  railroad  purposes,  and  that  the  deed  did  not  operate  as  a 
revocation  of  an  incomplete  dedication  but  granted  to  the  railroad 
company  the  right  to  lay  and  maintain  its  tracks  upon  a  strip  of 
land,  which  was,  as  between  the  parties,  a  street,  and  which  was 
intended  to  remain  such.  Murray  HiU  L.  Co*  v,  Miiv>aukee  L,,  H, 
&  T,  Co^  555 

2.  Where  a  land  company  granted  a  railroad  corporation  the  right  to 

construct  and  operate  a  railroad  on  a  strip  of  land  known  as  W. 
street,  according  to  the  plat  of  said  land  company,  the  reference  in 
the  deed  to  the  plat,  in  the  absence  of  any  indication  of  intention 
to  abandon  or  supersede  the  plat,  is  not  simply  for  the  purposes  of 
description  and  location,  but  imports  the  plat  into  the  deed,  and 
as  between  the  parties  to  the  deed  the  strip  of  land  is  a  street 

Ibid. 

8.  Where  a  land  company  granted  a  railroad  corporation  the  right  to 
construct  and  operate  its  railroad  on  W.  street,  words  in  the  deed 
granting  it  "  all  the  rights  incident  to  and  necessarily  and  com- 
monly used  in  connection  with  the  operation  of  a  railroad,"  at 


732  INDEX.  [110 


most  introduce  an  element  of  uncertainty  and  ambiguity,  render- 
ing admissible  parol  evidence  of  the  circumstances  and  situation 
surrounding  the  parties  at  the  time  of  the  grant  Ibid, 

4k  Such  provision  in  the  conveyance  to  the  railway  company  in  view 
of  the  surrounding  facts  and  circumstances  is  held  not  to  control 
and  overrule  other  clauses  granting  the  mere  right  to  lay  and 
operate  tracks  upon  the  grade  of  an  existing  street,  conforming 
substantially  to  tne  natural  surface  of  the  ground,  as  had  thereto- 
fore been  agreed  upon.  Ibid. 

6.  Facts  showing  that  said  railroad  corporation  had  graded  the  street 
in  accordance  with  such  agreement,  laid  its  tracks  thereon,  and 
occupied  and  operated  them  for  about  four  years,  present  circum- 
stances showing  practical  location  and  use,  and  any  indefinite  and 
ambiguous  terms  of  the  grant  as  to  place  and  manner  of  use  be- 
come thereby  limited  and  fixed.  Ibid. 

6.  The  grant  being  thus  construed  and  made  certain,  and  not  being  a 

grant  of  any  right  to  the  railroad  corporation  to  change  the  grade 
of  W.  street,  the  release  of  damages  contained  in  such  deed  is  hdd 
to  be  a  release  only  of  such  damages  as  would  arise  from  the  con- 
struction and  use  of  the  raihx)ad  in  accordance  with  the  terms  of 
the  grant,  and  not  of  such  as  would  result  from  the  railroad  com- 
pany changing  the  grade  of  the  street.  Ibid. 

Injuries  to  employees:  Felloiv-servants:  Damages. 

7.  To  constitute  fellow-servants  it  is  not  necessaiy  that  the  negligent 

workman  causing  the  injury  and  the  one  injured  should  both  be 
engaged  in  the  same  particular  work:  it  is  sufficient  if  they  are  em- 
ployed by  the  same  master,  under  the  same  control,  and  perform- 
ing duties  and  services  for  the  same  general  purpose^  Hence,  a 
conductor  and  a  brakeman  on  a  freight  train,  who  negligently  leave 
the  train  standing  on  the  track  w^ithout  displaying  the  proper  sig- 
nals, are  fellow-servants  of  a  fireman  on  another  train,  who  is  in- 
jured by  a  collision  resulting  from  such  negligence.  Phillips  v.  C, 
M.  <&  SL  P.  R.  Co.  64  Wi&  475,  distinguished.  MacCarthy  v.  WhiU 
comb,  113 

8.  An  action  was  brought  in  Wisconsin  against  a  railroad  company  for 

an  injury  occurring  in  Illinois,  caused  by  the  negligence  ot  fellow- 
servants  in  the  operation  of  train&  Sec.  1816,  Stat&  1898,  expressly 
gives  a  right  of  action  for  all  damages  sustained  within  Wisconsin 
by  an  employee  engaged  in  the  performance  of  his  duty  while 
operating,  running,  riding  upon,  or  switching  passenger,  freight,  or 
other  trains,  engines,  or  cars,  caused  by  the  carelessness  or  negli- 
gence of  any  other  employea  The  law  of  Illinois  on  the  subject 
of  fellow-servants  was  not  proved,  but  in  both  states  the  conunon 
law  is  in  force  except  as  modified  by  statute.  Held,  that  the  pre- 
sumption exists  that  the  law  of  Illinois  on  that  subject  is  the  same 
as  the  law  in  Wisconsin,  and  that  the  plaintiff  was  not  barred  from 
a  recovery  by  reason  of  the  negligence  complained  of  being  the 
acts  of  such  fellow-servants.  Ibid, 

9.  An  action  against  a  railroad  company  hj  an  employee  for  injuries 

received  in  Illinois,  being  transitory,  is  triable  in  the  courts  of 
Wisconsin.  Ibid. 

IOl  a  railroad  fireman,  injured  in  a  collision,  received  a  compound 
fracture  of  a  leg,  and  all  the  toes  of  that  leg  were  amputated.  He 
remained  in  bed  ten  weeks,  was  treated  for  nearly  a  year  and  a 
half,  during  which  time  he  was  very  weak,  and  suffered  a  great 
deal^  and  for  a  time  was  helpless.    The  foot  never  got  thoroughly 
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well  On  the  trial  of  an  action  therefor,  his  attorney,  in  the  closing 
argument,  charged  that  the  defendant  failed  to  put  certain  wit- 
nesses on  the  stand,  and  that  railroad  companies  had  a  certain  co- 
ercive method  of  calling  men  in  to  make  statements,  and,  although 
warned  by  the  trial  court,  continued,  in  substance,  that  such  facts 
were  matter  of  common  knowledge,  and  that  courts  take  judicial 
notice  that  corporations  do  get  men  to  do  those  things.  Held,  an 
abuse  of  the  privilege  of  counsel.  IbicL 

11.  In  view  of  the  record  and  such  remarks  of  counsel  a  verdict  of  $7,500 
is  hdd  ^eatly  excessive,  and  a  remission  of  $2,500  is  made  a  condi- 
tion of  judgment  in  plaintiff's  favor.  Ibid, 

Ratification.    See  Salb  of  Chattels,  8. 

Bbal  Peoperty.  See  Appeal,  la  Corporations,  5-7.  Eminent  Do- 
main. Executors  and  Administrators.  FncrrrRES.  Home- 
steads. Injunction,!-^  Mortgages.  Quieting  Title.  Specific 
Performance.    Wili^  5,  0. 

RECEIVERa 

Appointment    See  Corporations,  10, 13, 14L 

Authority  to  institute  action, 

X,  A  receiver,  appointed  in  supplementary  proceedings,  is  expressly  au- 
thorized by  sec.  8035,  Stats.  1898,  to  bring  an  action  to  set  aside  fraud- 
ulent transfers  of  property,  and  it  is  unnecessary  to  obtain  authority 
therefor  from  the  court.     Wisconsin  T,  Co,  v,  Jenkins^  531 

Accounting:  Interest 

2.  Where  a  receiver  of  an  insolvent  corporation  delayed  rendering  his 

accounts  for  many  years,  and,  without  justification,  paid  large 
sums  to  attorneys  for  their  services  and  disbursements  under  a 
misunderstanding  of  his  duty,  and  thereafter  diverted  a  large  part 
of  the  proceeds  intrusted  to  his  care  to  his  own  use,  the  court,  in 
the  exercise  of  its  discretion,  charged  him  only  with  simple  interest 
upon  the  whole  balance  due  from  the  time  he  should  have  ren- 
dered his  account    Speiser  v,  Mercliants'  Exch,  Bank,  506 

Expenses  of  receivership:  General  expenses:  Marshaling, 

3.  It  is  one  of  the  duties  resting  on  receivers,  trustees,  and  like  officers 

of  courts,  that  they  exercise  the  same  diligence  to  keep  down  ex- 
penses that  they  use  in  protecting  or  realizing  upon  the  property 
intrusted  to  them.    Speiser  v.  Merchants*  Exch,  Sank,  5w 

4L  A  receiver  represent-s  all  persons  interested  in  the  proceeds  to  be 
realized  by  him.  His  duty  is  as  high  to  one  as  to  another,  and  he 
must  not  join  as  a  partisan  with  one  or  one  class  against  another. 
If  he  does  so,  without  express  order  of  the  court,  his  action  will  not 
be  approved,  nor  will  he  be  allowed,  as  against  general  funds,  ex- 
penses thereby  incurred.  Ibid, 

6.  Where  the  court  has  adjudged  possession  and  sale  by  a  receiver, 
rather  than  by  the  less  elastic  methods  permitted  the  sheriff,  ad- 
visability and  benefit  are  presumed,  and  the  necessary  expense  of 
the  taking,  care,  and  disposition  of  the  property,  at  least,  must 
come  out  of  the  proceeda  Ibid. 

(L  When  there  are  different  funds  in  the  hands  of  a  receiver,  the  court 
should  so  marshal  them  as  that  general  eSbpenses  will  be  paid  out 
of  general  funds,  and  nothing  out  of  those  affected  by  special  rights 
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or  liens  except  such  as  pertain  directly  to  the  creation  or  oonservsr 
tion  of  such  special  fund.  1  bid.  ^ 

7.  A  receiver,  in  reliance  upon  the  decisions  of  the  supreme  court  in 
the  action  in  which  he  was  appointed,  is  justified  in  payinis^  the 
necessary  and  reasonable  expenses  attending  the  general  perform- 
ance of  his  duties  as  an  administrative  receiver  out  of  funds  in  his 
hands,  and  should  be  given  credit  therefor  in  his  accounts.     Ibid, 

Same:  Employment  of  attorneys. 

&  While  it  is  possible  that  the  attorneys  for  one  of  the  antagonistic  par- 
ties to  litigation  over  assets  in  the  hands  of  a  receiver  may  be  safe 
advisers  for  the  receiver,  the  probabilities  are  all  against  iL    Such 

Sractice  is  a  dangerous  one  and  should  be  discouraged.    Speiser  v. 
ferchants*  Exch,  Bank,  506 

9»  In  such  case  payments  to  such  attorneys  should  not  be  approved,  or 
their  advice  recognized  as  justification  of  the  reoeiver*s  acts,  unless 
it  is  made  entirely  clear  that  the  necessarily  and  properly  prejudi> 
cial  attitude  of  such  counsel  cannot  have  affected  their  service  to 
the  receiver.  Ibid 

lOi  Where  the  financial  transactions  of  a  receiver  for  presentation  to 
the  court  were  of  the  simplest,  and  consisted  of  the  receipt,  within 
one  month  after  his  appointment,  of  a  gross  sum  of  money,  and  of 
a  few  items  of  interest  thereon,  and  of  some  twenty-five  items  of 
disbursements,  they  do  not  justify  the  expense  of  employment  of 
professional  assistance  in  stating  the  account  Ibid 

11.  Where,  after  certain  creditors  had  attached  the  property  of  an  in- 
solvent corporation,  and  other  creditors  had  begun  proceedings  to 
sequestrate  the  corporate  prop6rty,a  receiver  was  appointed  in  such 
proceedings,  and  the  prosecution  of  the  attachment  suite  enjoined, 
and  the  sequestration  proceedings  did  not  result  in  the  production 
of  any  new  fund,  the  receiver  is  not  entitled,  without  the  express 
order  of  the  court,  to  credit  for  expenses  and  attorney's  fees  in 
prosecuting  the  sequestration  proceedings.  Ibid 

12l  Where  the  property  of  an  insolvent  corporation  was  claimed  by  gen- 
eral creditors  and  also  under  attachment  liens,  a  receiver  appointed 
in  sequestration  proceedings  is  not  entitled  to  credit  for  a  voluntary 
payment  of  expenditures  and  attorney's  fees  incurred  in  the  liti- 
gation between  the  two  classes  of  creditors,  in  the  absence  of  any 
showing  that  he  had  thereby  created  a  fund  for  the  benefit  of  a 
class,  all  the  members  of  which  ought  to  contribute  to  the  expenses 
of  creating  that  In  which  they  are  to  share.  Ibid 

18.  The  receiver  of  a  corporation  is  entitled  to  credit  for  expenditures 
and  reasonable  attorney's  fees  in  defense  of  his  actual  possession  of 
the  property  confided  to  him  by  the  court;  in  taking,  arranging, 
and  disposing  of  such  property;  in  efforts  to  obtain  possession  of 
the  books  and  other  assets  of  the  corporation;  and  in  instituting 
suits  on  assigned  accounts  at  the  express  order  of  the  court   Ibid 

14  In  such  case  the  attorney's  fees,  taxed  as  costs  and  collected,  must 
be  deducted  from  the  value  of  attorney's  services^  as  fixed  and 
allowed  by  the  court  Ibid 

Same:  Compensation  of  receiver, 

15.  The  fact  that  proi^erty  is  in  the  custody  of  the  law  is  no  justifica- 
tion for  violating  tlie  principle  that,  save  as  costs  are  taxable  by 
statute,  property  should  not  be  taken  from  its  owner  directly,  or 
indirectly  in  the  form  of  allowance  to  a  receiver  or  other  trustee, 
to  pay  the  expenses  of  his  adversary  In  litigation.  Speiser  «,  Mer- 
chants' Exclu  Bank  J  506 
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IG.  The  oompensation  of  receivers,  trustees,  and  other  like  officers  of 
courts  should  be  restrained  to  reasonable  charges,  measured,  not 
by  the  highest  salaries  which  large  establishments  may  pay,  but 
by  analogy  to  such  as  the  law  allows  to  public  officers  having  sim- 
ilar duties.  Ibid, 

1.7.  Evidence  as  to  the  transactions  of  a  receiver  held  to  show  such  af- 
firmative misconduct  as  warrants  imposing  on  him  as  the  penalty 
entire  exclusion  from  any  allowance  by  way  of  compensation. 

IbidL 

Rbsobssion.    See  Sale  of  Chattels,  1,  5w 

Redemption  from  tax.    See  Tax  TrrLBSy  8. 

Release. 
Of  damages.    See  Railroads,  6b 
Of  surety.    See  Suretyship,  6, 

Remainder.    See  Deeds,  1.    Equity.    Quieting  Title,  2. 

Remedies.  See  Certiorarl  Corporations,  10-14  Election  of 
Remedies.  Garnishment.  Habeas  Corpu&  Injunction.  Mort- 
QAOES,  1-5.  Quieting  Title.  Replevin.  Specific  Perform- 
ance.   Waters,  5,  6. 

REPLEVIN. 
See  Evidence,  1. 

• 

tL  The  plaintiff  in  an  action  of  replevin  testified  that  his  special  dam- 
ages by  reason  of  the  wrongful  detention  of  his  property  was  a  sum 
four  times  the  value  of  tne  property  as  found  bv  the  court,  and 
well  up  to  the  value  that  by  any  possibility  could  have  been  found 
upon  the  proof,  and  also  testified  that  if  he  recovered  the  property 
it  would  be  worth  substantially  as  much  as  when  new.  iiie/cCthat 
the  court,  in  assessing  damages,  might  disregard  such  evidence  as 
incredible.    Bourda  v,  JoneSf  53 

i^  In  replevin  where  no  special  damages  are  claimed  or  established  by 
the  evidence,  the  proper  rule  requires  an  allowance,  as  damages,  of 
interest  upon  the  value  of  the  property  while  the  wrongful  deten- 
tion continued;  but  where  the  loss  in  that  regard  is  trifiing,  the 
omission  of  such  alowance  is  not  prejudicial  error.  Ibid, 

2,  In  an  action  of  replevin,  brought  by  a  nonresident  mortgagee  to  re- 
cover possession  of  machinery  sold  to  defendant  and  mortgaged 
to  secure  the  purchase  price,  the  defendant,  under  subds.  1  and  3, 
sec.  2656,  Stats.  1898,  mav  counterclaim  damages  for  breach  of  war- 
ranty of  the  goods  sold,  and  also  damages  m  trying  to  operate 
machinery  returned  to  the  plaintiff  and  for  which  the  mortgaged 
property  was  in  part  taken  m  exchange.  Atdtrnan  Co,  v,  JiSiVon- 
oughy  268 

4.  In  an  action  of  replevin  where  the  answer  demands  judgment  for  a 
return  of  the  property  described  in  the  complaint  and  damages 
for  the  unlawful  seizure  thereof,  a  verdict  which  finds  the  value  of 
the  property  at  another  time  than  that  at  which  it  was  seized  in  the 
action,  and  fails  to  find  that  the  defendant  was  entitled  to  a  re- 
turn thereof  and  to  assess  his  damages  for  such  wrongful  seizure, 
does  not  comply  with  sec.  2859,  Stats.  1898,  and  will  not  support  a 
judgment,  the  provisions  of  sec.  2888  requiring  the  judgment  to 
be  based  upon,  and  to  conform  to,  the  verdict.  Ibid, 

Return. 
On  appeal    See  Appeal,  10, 11. 
Of  process.    See  Corporations,  10-12.    Garnishment,  S-d.    Processl 
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Res  Adjudicata.    See  Corporations,  4    Criminal  Law,  Z.    Election 
OF  Remedies.    Guardian  and  Ward,  7.    Habeas  Corpus,  4 

Rules  op  Court. 
Supreme  Court  Rule  VIII  (Printed  case),  281,  285,  667 

Supreme  Court  Rule  XXVII  (Disrespectful  matter  in  brief),  281,  286 
Circuit  Ck>urt  Rule  IX  (Guardians  ad  litem),  678,  58S 

Res  GEST.S.    See  Evidence,  7. 

Revocation.    See  Railroads,  1. 

Right  of  Wat.    See  Railroads,  1-6.    Street  Railways,  2-4 

Riparian  Rights.    See  Waters. 

SALE  OF  CHATTELa 
See  FIXTURE&    Replevin,  8. 

1.  Where  an  engine  is  sold  under  a  warranty  and  is  found  defective^ 

the  substitution  of  another  engine  in  its  place,  the  changing  of 
the  contract  as  to  the  purchase  price,  and  the  giving  of  additional 
notes  secured  bj  mortgage,  do  not  constitute  such  a  complete 
rescission  of  the  first  contract,  so  far  as  the  first  engine  was  con- 
cerned, as  will  prevent  the  recoverv  of  damages  for  any  breaches 
of  warranty  as  to  such  engine,  and  damages  for  loss  of  time  and  ex- 
penses in  trying  to  make  it  do  good  work,  it  being  expressly  agreed 
that  the  transaction  should  not  have  that  effect  AtUtman  Co,  v, 
McDonoughy  263 

2.  Where  the  a^ent  of  the  seller,  in  such  a  case,  employed  for  the  pur- 

pose of  closing  the  deal,  arranges  with  the  purchaser  to  substitute 
a  different  engine  and  contract,  it  will  be  presumed,  in  the  ab- 
sence of  contrary  evidence,  that  he  was  autnorized  to  agree  to  a 
condition  that  such  change  should  not  defeat  the  purchaser's  claim 
for  damages.  1  bid, 

8.  In  such  case  the  principal  cannot  ratify  the  transaction  so  far  as  to 
retain  the  new  notes,  the  mortgage  securing  them,  and  the  first 
engine,  and  at  the  same  time  repudiate  it  as  to  the  reservation  of 
the  right  to  such  damagea  Ibid, 

4.  When  an  engine  is  sold  imder  a  warranty,  and  it  fails  to  oomply 

therewith,  but  the  seller  requests  the  purchaser  to  continue  to  use 
and  repair  it,  and  promises  to  pay  for  the  loss  of  time  and  repairs, 
the  purchaser  may  recover  special  damages  for  loss  of  time  and 
expenses  in  attempting  to  make  the  engine  work.  Ibid, 

5.  In  an  action  to  recover  the  purchase  price  of  a  binder  sold  under  a 

warrantv,  it  appeared,  without  dispute,  that  the  purchaser  returned 
the  macnine  to  the  vendor's  agent  under  a  claim  of  rescission  of 
the  contract  on  the  ground  that  it  failed  to  comply  with  the  war- 
ranty, but  whether  such  agent  accepted  the  return  without  protests 
was  in  dispute.  Held,  that  the  question  whether  the  return  had 
been  so  accepted  as  to  constitute  a  complete  rescission  of  the  con- 
tract was  material  and  should  have  been  submitted  to  the  junr. 
Warder,  BushneU  <&  Qleasner  Co,  v,  Fischer ,  do8 

6.  Where  the  defendant  in  such  a  case  claimed  a  parol  modification  of 

the  contract  by  plaintiff's  agent,  the  submission  to  the  jury  of  the 
question  whether  there  had  been  such  a  modification,  under  in- 
structions that  if  they  found  that  a  certain  conversation,  claimed 
to  embody  such  parol  modification,  was  had,  and  that  it  occurred 
by  some  clear  space  of  time  after  the  signing  of  the  contract,  then 
they  should  answer  the  question  in  the  affirmative^  is  hdd  preju- 
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dioial  to  plaintiflC  The  jury  should  have  been  instructed  that  the 
question  for  them  to  determine  was  whether  the  minds  of  the  par- 
ties meet,  and  it  was  therebv  mutually  understood  that  the  original 
contract  should  be  changed,  in  the  particulars  alleged.  IbicL 

7.  Where  plaintiff's  agent,  authorized  to  make  sale  of  its  machines, 
sold  a  Dinder  to  defendant,  agreeing  that  he  might  try  it,  and  if  he 
was  not  satisfied  return  it,  thereby  varying  the  terms  of  the  writ- 
ten order  therefor,  such  change  does  not  affect  the  warranty  of 
the  machine,  and  does  not  go  beyond  the  agent's  authority,  there 
being  nothing  in  the  written  order  limiting  his  authority  in  that 
regard.  Ibid, 

Satisfaction  of  judgmenta    See  Judgments,  d    Sttbetyship,  4 

Sequbstbation  proceedings.  See  Ck)BPORATiONS»  10-14.  BscEiyEBS, 
11, 12L 

Sebyicb. 
Of  notice  of  appeal.    See  AppBALy  8-10. 
Of  process.    See  Appeal^  0.    Qabnishment,  8-6L    PBOOEsa 

Settlement.    See  Appeal,  18L    Deeds,  2, 

SEWER&    See  Constitutional  Law,  4-11.    Municipal  Cobpobations, 

11-ia     WATEB& 

SHEBiFFa    See  Appeal^  4    Pboobss,  6. 

Snow  and  Icbl    See  Municipal  Cobpobations,  25,  20. 

Special  Damaqes.  See  Replevin,  2.  Sale  of  Chattei^  4  Watebs,  2. 

Special  Vebdict.  See  Appeal,  7,  2a  Masteb  and  Sebvant»  27,  80. 
Municipal  Cobpobations,  it    Neqligenoe,  (!h-7,  a 

SPECIFIC  PERFORMANCR 

In  an  action  for  specific  performance,  a  finding  that  there  has  been 
no  tender  of  performance,  and  that  it  did  not  appear  that  plaintiff 
was  able,  ready,  or  willing  to  perform  the  contract  if  given  an 
opportunity  so  to  do,  is  sufficient  to  justify  a  judgment  dismissing 
the  action.    Dickey  v,  Pugh,  ^ 

Statute  of  Fbauds.    See  Subetyship,  7. 

Statute  of  Limitations.    See  Limitation  of  AcnoN& 

STATUTEa 

CoTistrtictioTL  See  Appeal,  6, 7, 11.  Constitutional  Law,  1-8,  a  Cob- 
pobations, 0,  10.  Costs,  5.  Cbiminal  Law,  7,  a  10.  Eminent 
Domain,  1-a  Executions,  1.  Executobs  and  Administbatobs, 
1.  Gabnishment,  a  Habeas  Cobpus,  a  Highways,  1,  3-5. 
Judgments,  1-a  Liens,  2,  a  6, 7.  Limitation  of  Actions.  Mas- 
teb AND  Sebvant,  23,  sa  Municipal  Cobpobations,  1,  2, 12-14 
25,  2a    Nuisances.    Pbocess,  1.  2.    Quieting  Title,  a  4.    Rail- 

BOADS,  a      RECEIVEBS,  1.     REPLEVIN,  a  4.     STBEET  RAILWAYS,  2,  4. 

SuBBTYsmp,  7.    Tax  Titles,  1,  a    Watebs,  4    Witnesses,  B,  a 

Oeneral  city  charter.    See  Municipal  Cobpobations,  1,  a 
Vol.  110—47 
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STATUTES  CITED,  Era 


CJoNSTiTtrnoN  op  Wiboonsin. 

Art  I.  sea  18  •  -  -  641 
«  IV,  "  31,  subd  9  .  -  292 
"    XI,    «      8,        287,295,662,675 

Session  LAwa 


1882.  Ch.  56,  saboh.  V,  aeo. 

2     662, 

678, 679 

1882.    •*    66,      «     VI.  see. 

17    662, 

679 

188a    <*  238,  sea  48 

12.24 

188a    <<  826     -       -      286, 289, 200 

188a    "  326.  sees.  2,  8     - 

-    292 

188a    "  826,  sec.  6  - 

-    291 

188a    "  826.    "  13  - 

291,292 

188a    «  326,    «  267 

-    293 

188a  Jt  Res.  Na  4  -       - 

-    292 

1891.  Ch.  58      - 

289,292 

189t    "  867      .        -       . 

388,889 

1891.  Jt  Be&  Na  4  - 

-    292 

189a  Ch.  812    . 

289,  292 

189a    «    312,  BQCH.  la,  6  - 

-    292 

189a    "    312,  sea  72 

287, 293 

1895.    «    199   - 

-    294 

1895.    «•    355    - 

892, 398 

1897.    «    138,  sea  3 

-    294 

1897.    "    175    -       540,641,543,544 

1899.    «      29   -        -        - 

.    651 

1899.     «    262   . 

-    295 

1899.    «    305    -        -       . 

623,625 

1899.    **    351,  sea  25       - 

-    398 

Statutes  of  1898— odd. 

Section     926  --  142a     287,  290,  294, 

205 
1037a  .  *  -  19 
1070   .       .       -       .    661 

1095  -       -297,806,806 

1096  -  •  -297,306 
1158  -  -  -  138,  140 
1269  ....  66 
1298  ....  66 
1299i  -  -  -  312,  811 
1839  ....  389 
1591  ....  856 
1636e  (IX  1187)  -  -  898 
1636^  456, 459, 461. 465, 646, 

656 
1771-1791m  (ch.  86)  -  556 
1775,  1776a  -  -  637 
1792-1864a  (ch.  87)  -  556 
1S16  -  -  -  113,  122 
1828,  subd.  6  -  -  556 
1845-1851  ...  Ml 
1852  -  -  -  643.641 
185a-1863  ...  641 
1863a  -      556. 568.  641 


Bevised  Statutes  of  185& 
Ch.  19,  seo&  58, 59    -       -        64,  66 

Rbvisbd  Statutes  of  187a 


Sections  1771-1791  (ch.  86)      -  667 

1792-1864  (ch.  87)      -  667 

Section   1828,  subd.  5      -       -  567 

"        1851    -        -        .        -  563 

"        1852    ....  540 

•*  3315  ....  167 
«        3320   -       -       -     166,167 

Sb  &  fiw  Annotated  Statutes. 


Section  4575a  - 
"       45876  - 


-    398 
626,  629-631 


Statutes  of  189a 

Section     163   -       -       -       .  218 

**         752   -       -       -       -  221 
Sections   925  —  1  to  925  —  269 

(ch.  40a}       -       -  289 


« 

M 
M 
« 
M 
M 
« 
« 
M 
M 
« 

Sections 

«4 
M 

Section 
<» 

Sections 

Section 

Sections 

Section 
« 

« 

u 

Sections 
Section 

u 

u 
u 
(( 

M 
« 
M 
M 
M 
M 
M 
« 
M 
M 
U 
« 
M 
•< 

Sections 
Section 

u 
M 
« 
« 

a 
a 


2295  - 
2802  . 
2307  - 
236a  2363 

2594  - 

2595  - 
2601  - 
2603  - 
2629  - 
2636,  subd. 
2647.   - 
2649, 
2656, 
2677 
2678 
2686 
2756 
2766 
2789 


296,  302. 303 

-  128 

-  499, 501 

-  631 

-  223 

-  223-225 

-  190, 224 
.  225 
.  223 

4  .  185, 188 
1  -  -  139 
7  -  -  671 
1,3   263,268 

-  870. 372 

-  373 

-  568,569 
602,  604.  607.  609 

-  609 
52.  5a  68, 59.  623 

2830  378.382,470,473,609 
2859  -   -   -  264.268 


2888  -   - 
2970  - 
3021-3024  . 
3036  - 
3043  - 
8048  - 
8050  - 
3069.  subd.  1 
8069,  «   4 
8180  - 


-  264,269 

-  470, 475 

.  280 

-  631,632 
219,  224.  226 

-  219 

-  40a405 

-  625^639 

-  530 
103, 110,  111 
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STATUTES  CITED,  ETa-con. 

• 

Statutes  of 

1898— con. 

Statutiss  op  1898— con. 

Section  8186   - 

. 

-       -    802 

Section  3768    -       - 

-        12,24 

3216   - 

- 

470,  474,  476 

M 

4068     -       - 

-     646,653 

•«       3217   - 

. 

-     520,  621 

f< 

4069     - 

-     428, 427 

-        8241    - 

. 

94.97 

«< 

4096     - 

646,  651,  658 

«        8245   . 

- 

.    520,521 

M 

4162     -       - 

-     297,  805 

"       8267   - 

. 

-     296,808 

U 

4206     - 

.       -    425 

8814   . 

. 

-    687,689 

U 

4219     -       . 

-    425 

**        8815   - 

• 

-     164,687 

M 

4222     . 

-     570, 571 

3820   - 

- 

-    164 

M 

4890     - 

-       -    898 

Sections  8407-8449  (ch.  147)    -    241 

M 

4466a  192, 198,  228,  282, 284, 

Section  8425   - 

- 

-    241 

247,  261 

8427    - 

. 

-    242 

« 

4568     - 

-     193, 261 

8429    . 

- 

-     285,242 

M 

4740     - 

-    288 

«        8438    - 

- 

-    221 

M 

4774     190, 191, 280,  281,  288 

«        8486   ...     225,226 

STREET  RAILWAYS. 

See  Eminent  Domain.    Liens,  7,  a    Municipal  Cobporations,  2,  5. 

Railroads*  1-6. 
Franchises, 

1.  The  mere  acquirement  by  purchase  of  a  street-railway  franchise 

containing  regulations  as  to  the  manner  of  operating  cars,  in 
compliance  with  a  condition  of  a  new  and  independent  franchise 
which  does  not  refer  to  the  old  grant  or  in  any  way  make  its  pro- 
visions a  part  of  the  new  one,  such  condition  being  clearly  imposed 
to  prevent  a  conflict  of  rights,  does  not  add  to  or  restrict  the  pro- 
visions of  such  new  grant    Stafford  v.  Chippewa  Valley  K  B,  Co, 

881 

Might  of  way:  Changing  grade  of  streets:  Injunction, 

2.  A  street-railway  corporation  formed  under  ch.  86,  Stata  1898,  does 

not  possess  the  powers  granted  by  subd.  5,  sec.  1828,  Stats.  1898,  to 
commercial  railroads  organized  under  ch.  87,  to  change  the  course 
and  direction  of  highways,  or  carry  them  over  or  under  its  track, 
hence  the  powers  possessed  by  the  defendant  to  interfere  with  the 
grade  of  a  street  must  be  such  as  it  has  acquired  by  grant  Mur- 
ray Hill  L,  Co,  V,  MUwauJcee  L,,  H,  <Sb  T,  Co,  555 

8.  Where  a  deed  to  a  railroad  company  was  ambiguous,  and  conferred 
only  a  limited  right  to  operate  its  road  in  the  center  of  a  street, 
subject  to  the  rights  of  the  public  to  use  it  as  a  public  street,  and 
the  company,  after  exercismg  the  rights  granted  for  four  years, 
conveyed  its  ri^ht  to  a  street  railway  in  the  same  lanj^uage  as  was 
used  in  the  original  deed,  the  grantee,  not  having  inquired  as  to  the 
facts  and  circumstances  surrounding  the  original  transaction,  is 
not  entitled  to  claim  any  rights  as  an  innocent  purchaser.       Ibid, 

4  Where  a  street  is  not  within  the  limits  of  any  cit^  or  village,  abut- 
ting owners  are  entitled  to  an  injunction  restraining  a  street-rail- 
way company  from  changing  the  grades  thereof,  unless  such  right 
is  acquired  by  condemnation  proceedings  under  sec.  1868a,  Stats. 
189a  Ibid, 

Injuries  to  persons  crossing  tracks:  Adults:  Contributory  negligence, 

6.  It  appeared,  among  other  things,  that  the  driver  of  a  wa^n,  who 
haa  plain  view  for  a  distance  of  300  to  400  feet  of  an  electric  car  ap- 
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proaching  at  a  speed  of  from  eight  to  twelve  miles  an  hoar,  which 
was  shown  to  be  a  usual  rate  of  speed,  when  within  180  feet  of  the 
car,  hurriedly  attempted  to  cross  in  front  thereof,  and  although 
the  motorman  immediately  attempted  to  stop  the  car,  a  collision 
occurred.  Held,  that  the  driver  was  guilty  oi  contributory  negli- 
gence as  a  matter  of  law.  Watermolen  v.  Pox  River  K  R,  dt  P.  Co, 

153 

6l  While  travelers  on  foot,  by  team,  and  by  electric  car  may  lawfqUy 
use  the  public  highway,  the  purpose  of  expedition  to  be  accom- 
plished by  the  electric  railway,  and  the  character  and  weight  of 
the  vehicles  necessary  therefor,  must  result  in  deference  from  the 
foot  traveler  and  the  teamster  to  the  electric  car,  and  in  an  action 
to  recover  for  an  injury  due  to  a  collision  Uie  question  is  not 
whether  the  plaintiff  had  a  ri^ht  to  be  in  the  course  of  defendant's 
car,  but  whether  he  was  negligent  in  being  in  that  position.    IfncL 

7.  Where  a  motorman  approaching  a  crossing  with  his  car  running  at 
a  customary  speed  oi  from  eight  to  twelve  miles  an  hour  sees  a 
driver  of  a  wagon  attempt  to  cross  in  front  of  his  car  when  it  is 
within  130  feet  of  the  wagon,  and  immediately  applies  the  brakes 
and  attempts  to  stop  the  car,  which  is  so  nearly  effected  that  the  car 
stops  from  four  to  ten  feet  after  collision,  he  is  not  guilty  of  gross 
negligence  authorizing  a  recovery  independent  of  the  contributorr 
negligence  of  tiie  driver.  Ibii, 

&  Plaintiff,  driving  on  a  load  of  hay,  turned  into  a  street  used  by  an 
electric  railway,  and,  while  driving  on  the  track,  was  struck  by  a 
car  coming  up  from  behind  at  a  speed  of  from  twelve  to  fifteen 
miles  an  hour  and  injured.  HeUd,  tnat  if  the  car  was  actually  in 
sight  when  he  entered  on  the  track,  it  was  his  duty  to  see  it,  and 
that  he  was  guilty  of  contributory  negligence  if  he  did  not  see  it, 
notwithstanding  he  testified  that  he  looked  and  did  not  see  any 
car.    McClellan  v.  Chippewa  Valley  K  B.  Co.  326 

9.  In  such  case,  if  the  car  was  not  in  sight  when  he  drove  upon  the 
track,  he  was  guilty  of  contributory  negligence  in  traveling  800 
feet  along  the  track  without  looking  for  the  approach  of  a  car. 

Ibid. 

lOi  It  being  undisputed  that  a  collision  between  a  street  car  and  a 
wagon,  suddenly  drawn  upon  the  track  in  front  of  such  car,  at 
a  street  crossing,  did  not  result  in  any  injury  to  the  car  other 
than  a  few  scratches  of  the  paint  on  the  front  end;  that  it  did  not 
cause  any  disturbance  of  the  lights  upon  the  car,  the  persons  in 
charge  thereof,  or  the  passengers  thereon,  other  than  tlmt  caused 
by  sudden  application  of  the  brake  and  reversal  of  the  current; 
that  the  car  stopped  substantially  at  the  place  of  the  collision ;  and 
that  it  did  not,  materially  push  the  wagon  ahead  upon  the  track 
nor  mar  nor  break  it  at  the  point  of  contact,  such  physical  situation 
is  so  inconsistent  with  the  theory  that  the  car  was  goin^  several 
miles  per  hour,  for  the  few  seconds  required  for  a  traveler,  ap- 
proaching the  crossing  at  a  speed  of  three  miles  per  hour,  to  travel 
thirtv  feet,  as  to  leave  no  ground  for  the  jury  to  say  that  the  mere 
speed  of  the  car  was  so  great  as  to  constitute  actionable  negli- 
gence.   Stafford  v.  Chippewa  Valley  K  E,  Co.  331 

11.  Testimony  of  a  person  or  any  number  of  persons  that  he  or  they. 
when  approaching  a  street-car  track  with  a  view  of  crossing  it» 
looked  along  the  track  for  a  coming  car  and  did  not  see  one^ 
though  a  car,  by  retison  of  physical  conditions  and  distances  to  be 
traveled,  must  have  been  in  plain  sight  and  so  near  the  point  of 
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observation  as  to  render  an  attempt  to  cross  the  traok  in  front  of 
it  dangerous,  is  inconsistent  with  all  reasonable  probabilities,  and 
the  jury  should  not  be  required  or  allowed  to  consider  the  subject 
as  involving  a  disputed  question  of  fact.  IbicL 

12L  It  is  the  duty  of  a  person,  under  the  foregoing  circumstances,  in  the 
exercise  of  ordinary  care  for  his  own  safety,  to  see  the  danger  that 
is  perfectly  obvious  by  reasonable  attention  to  the  situation,  and 
not  to  go  upon  the  track  in  front  of  the  car  that  is  so  near  that  its 
speed  will  necessarily  have  to  be  greatly  slackened  or  stopped,  or 
collision  with  the  wagon  rendered  prooable;  and  failure  in  that 
regard  is  contributory  negligence  as  a  matter  of  law.  IbicL 

18.  It  is  the  duty  of  the  traveler  upon  the  street,  in  approaching  a 
point  where  he  desires  to  cross  a  street-car  track,  to  look  £uid  listen 
lor  a  coming  car  and  to  perform  that  duty  when  and  where  he  will 
have  reasonable  opportunity  to  render  his  efforts  in  that  regard 
effective,  and  it  is  as  much  his  duty,  as  a  matter  of  law,  to  see  an 
approaching  car  which  is  in  plain  sight  and  in  dangerous  proxim- 
ity to  the  crossing,  and  not  to  negligently  place  himself  in  the  way 
of  it,  as  it  is  to  look  for  the  car;  hence  evidence  that  he  performed 
the  duty  of  looking,  but  did  not  see  the  actually  approaching  car, 
tloes  not  raise  a  question  of  fact  IbicL 

14  It  is  not  actionable  negligence  for  the  motorman  in  charge  of  a 
street  car,  when  the  car  is  in  operation  upon  a  street  and  approach- 
ing a  street  crossing,  to  fail  to  exercise  the  highest  degree  of  care, 
or  such  care  as  a  vigilant  or  prudent  person  would  exercise  under 
the  same  or  similar  circumstances.  It  is  sufficient  if  he  exercises 
the  care  of  a  person  of  average  prudence  in  the  same  or  similar 
circumstances.  IbicL 

15.  An  instruction  that  a  motorman  in  charge  of  a  street  car,  when  the 
car  is  in  operation  upon  a  street  and  approaching  a  street  crossing, 
must  exercise  due  care  or  proper  care,  unexplained,  fails  to  instruct 
and  may  mislead.  Coupled  with  instructions  to  the  effect  that 
the  term  refers  to  the  highest  degree  of  care,  or  any  degree  of  care 
other  than  that  of  a  person  of  average  prudence  under  like  or  simi- 
lar circumstances,  it  is  error.  IbidL 

1&  A  traveler  upon  a  street  at  a  street  crossing,  desiring  to  cross  the 
street-car  track  there  situate,  has  not  the  same  right  to  require  the 
speed  of  a  car  to  be  slackened  to  enable  him  to  pass  over  the 
track  as  the  person  in  charge  of  the  cars  has  to  require  him  to 
give  way  to  allow  the  car  to  pass.  Ibid, 

17.  The  motorman  in  charge  of  a  street  car  approaching  a  street  cross- 

ing must  use  ordinary  care  for  the  safety  of  travelers  liable  to  go 
into  the  pathway  of  the  car,  but  he  has  the  right  to  expect  that 
such  travelers  will  use  ordinary  care  to  inform  themselves  of  the 
approach  of  the  oar  and  not  retard  its  passage.  IbicL 

Same:  Infants, 

18.  A  motorman  on  an  electric  car,  when  about  sixty  feet  from  a  street 

crossing,  seeing  a  five-year-old  girl  start  from  the  side  of  the  street 
to  cross,  immediately  sounded  his  gong  and  applied  the  brake. 
When  the  child  was  about  twelve  feet  from  the  track,  she  stopped 
and  looked  at  the  approaching  car  and  continued  to  do  so  until  she 
reached  a  point  three  or  four  feet  from  the  track,  when  she  stopped, 
still  looking  at  the  car.  and  thereupon  the  motorman  threw  off  the 
brake  and  allowed  the  car  to  drift  along.  When  the  car  reached 
'  a  point  about  six  feet  from  the  crossing,  the  child  suddenly  started 
across  in  front  of  the  car,  and  was  run  over  and  killed.    The  testi- 
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mony  tended  to  show  that  the  speed  of  the  car  was  from  eight  to 
sixteen  miles  per  hour,  and  that  the  car  ran  from  seventy  toeiehty 
feet  after  it  struck  the  child,  notwithstanding  the  efforts  of  the 
motorman  to  stop  it.  with  the  braka  Held,  that  no  inference  of 
negligence  could  be  drawn  from  the  conduct  of  the  motorman  in 
proceeding  to  send  his  car  onward  past  the  child,  nor  from  his  sub- 
sequent conduct;  and  that  the  trial  court  properly  directed  a  ver- 
dict for  the  defendant  Cassodat,  G.  J.,  dissents.  Tishacek  r.  Aft/- 
wavJcee  K  R.  <Sb  L.  Co,  417 

Negligence:  Injuries  to  passengers, 

19l  Where  plaintiff  was  injured,  while  boarding  a  street  car,  by  reason 
of  the  sudden  starting  of  the  car,  an  instruction  that,  to  warrant  a 
finding  that  the  injury  was  caused  by  a  want  of  ordinary  care  on 
the  part  of  the  conductor,  the  jury  must  find  that  the  accident 
might  reasonably  have  been  expected  b^  the  conductor,  in  the 
exercise  of  ordinary  care  as  ''a  man  of  intelligence,  having  the 
knowledge  that  may  be  reasonably  expected  and  ought  to  have 
been  had  "  in  doing  such  work,  is  erroneous,  in  that  it  submitted 
to  the  jury  a  false  standard  of  the  intelligence  and  prudence  of  the 
man  by  whose  anticipation  they  might  decide  the  element  of  prob- 
ability, and  permitea  them  to  use  as  such  standard  their  ideal  of 
what  a  conductor  ought  to  be,  instead  of  what  he  customarily  is 
as  ascertained  by  human  experience  and  common  knowledgei 
Dehsoy  t\  Milioaukee  K  R.  &  JL  Co,  413 

Streets  and  Sidewalks.    See  Municipal  Corporations,  4,  5, 15-36L 
Neoliobnce,  6.    Railroads,  1-6.    Street  Railways,  2-lft 

Subcontractors.    See  Liens,  1-8,  & 

Summons.    See  Appeal^  0.    Garnishment,  3-^    Process*  1-4^ 

Supervening  Neolioence.    See  Negligence,  1. 

Supplementary  Proceedings.  See  Corporations,  10-14.  Receiv- 
ers, 1. 

Supreme  Court.  See  Appeal.  Guardian  and  Ward,  8l  Habeas 
Corpus,  & 

SURETYSHIP. 

See  Evidence,  5.    Guardian  and  Ward,  2,  4,  5.    Judgments,  (L 

Liens,  6.    Waiver,  2. 

1.  Where  there  were  eleven  sureties  on  the  bond  of  a  defaulting  treas- 

urer, and  four  of  them  effected  a  compromise  of  a  judgment  on  the 
bond  against  all,  and  settled  with  the  county  by  paying  a  less  simi 
than  the  face  of  the  judgment,  they  can  compel  a  cosurety  who 
is  solvent  and  within  this  state  to  contribute  his  proportionate 
share  of  the  amount  paid  in  settlement,  although  the  paying  sure- 
ties had  paid  no  more  than  their  proportionate  share  of  the  orig- 
inal judgment    Boutin  v.  EtselU  37S 

2,  The  recovery  in  such  case  may  include  the  proportionate  part  of 

reasonable  attorney's  fees  and  expenses,  prudently  incurred  by 

'        the  plaintiffs  for  the  common  benent  of  all  the  suretiea    Sheparii 

V.  Pebbles,  38  Wis.  374,  distinguished  and  limited.  ibid, 

&  Li  an  action  at  law  by  sureties  to  compel  contribution  by  a  co-surety* 
no  evidence  nor  finding  as  to  the  insolvencr{r  of  the  principal  is  nec- 
essary.   Such  fact  need  neither  be  averred  nor  proved.  Ibid» 

4,  The  fact  that  the  sureties  on  a  defaulting  county  treasurer's  bond 
settled  with  the  county,  and  took  an  assignment  instead  of  a  satis^ 
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&ction  of  the  judgment,  does  not  prejudice  a  co-surety  sued  for 
contribution,  there  being  no  attempt  to  recover  the  face  of  the 
judgment,  but  only  such  sum  as  the  plaintiffs  paid  to  settle  the 
claim.  Ibid, 

5.  Where  sureties  who  have  paid  the  judgment  and  the  judgment  cred- 
itor so  agree,  the  judgment  may  be  kept  alive  by  assignment  to 
the  paying  sureties,  and  a  cosurety  compelled  to  contribute  his 
proporuonate  share  of  the  amount  actually  paid.  IbicL 

^  Where  a  bond  to  secure  a  contract  with  a  city  for  the  erection  and 
installation  of  a  lighting  plant  was  conditional  for  the  faithful  per- 
formance of  the  contract,  and  the  contract  provided  that,  before 
final  payment  by  the  city,  the  contractor  should  present  receipts 
in  full  for  all  labor  performed  and  materials  furnished  in  the  con- 
struction and  installation  of  the  plant,  no  action  can  be  maintiiined 
on  such  bond  where  full  payment  was  made  in  violation  of  such  ex- 
press stipulation  of  the  contract  Electric  Appliance  Co.  v.  United 
States  F,  &  O.  Co.  434 

7.  A  written  instrument  addressed  to  plaintiff,  which  stated  that  the 

undersigned  agreed  to  extend  an  existing  guaranty  of  the  credit 
of  a  third  person  for  a  certain  time,  to  cover  sales  to  be  made  dur- 
ing such  time,  is  a  valid  memorandum  relating  to  future  sales. 
and  sufficiently  expresses  the  consideration  within  the  statute  of 
frauds  (sea  2307,  Stats.  1898)  requiring  a  contract  to  answer  for 
the  debt,  etc.,  of  another  to  express  the  consideration.  Coxe  Bros. 
&  Co.  V.  Milbrath,  499 

8.  Where  a  creditor  receives  a  guaranty  only  covering  credit  to  be  ex- 

tended to  the  debtor  in  the  future,  and  afterwaras  receives  a  pay- 
ment from  the  debtor  without  any  application  thereof  by  him,  the 
<;reditor  has  the  right  to  apply  it  to  the  oldest  item  of  the  account 
between  them,  even  though  it  arose  before  the  guaranty.       Itnd, 

Surveys.    See  Highways,  1,  3, 

Taxation.    See  CoNSTirunoNAL  Law,  1-3,  5,  9-lL    Municipal  Cor- 
porations, 1,  2,  6-8, 12, 18.    Tax  Titles. 

Tax  Certificates.    See  Mortgages,  1,  2. 

TAX  TlTLEa 

1.  It  being  the  duty  of  the  town  treasurer  under  sec.  1095,  Stats.  1898,  to 

note  the  pavment  of  the  taxes  upon  the  tax  roll,  if  paid  to  him,  and 
the  tax  roll  itself  being  made  presumptive  evidence  of  the  facts 
stated  in  it  under  sec  4162,  a  tax  roll  produced  and  identified  by 
the  countv  clerk,  on  which  appeared  opposite  the  description  of  the 
land  on  which  a  tax  deed  had  Issued,  under  the  column  headed  "  Re- 
marks," the  entry  "Paid  April  15,  '64,"  is  sufficient  and  competent 
evidence  to  prove  the  payment  of  the  tax,  and  sufficient  to  defeat 
the  tax  deed  issued  thereon.    Mcintosh  v.  Marathon  L.  Co,       296 

2.  Under  sec.  1095,  Stats.  1898,  it  is  the  duty  of  the  town  treasurer  to 

make  a  duplicate  stub  receipt  whenever  he  receives  payment  of 
an^  taxes,  and  by  sea  1096  he  is  required  to  compare  the  stub  re- 
ceipt book  with  the  tax  roll,  and  return  it  with  tne  tax  roll  to  the 
county  treasurer.  Sea  1096  further  provides  that  such  stub  receipt 
book  shall  have  the  same  effect,  as  evidence,  as  the  original  receipt 
Hddy  that  a  stub  receipt  book,  properly  produced  and  identified, 
which  showed  payment  of  taxes  for  which  a  tax  deed  had  been 
issued,  is  competent  and  sufficient  evidence  of  the  payment  of  the 
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tax  and  the  invalidity  of  suoh  tax  deed.    Fier  v.  Prouty,  07  Wi& 
218,  distingnished.  Ibid. 

&  Where  lands  were  sold  for  taxes  in  1864^  and  tax  deeds  issued  thereon 
recorded  March  1,  1869,  entries  in  the  county  clerk's  sales  book  of 
1864,  opposite  the  descriptions  of  such  lands,  to  the  effect  that  thej 
were  redeemed  June  li,  1869,  are  incompetent  evidence  to  prove 
the  redemption  of  such  lands  from  such  tax,  since  they  purported 
to  have  been  made  at  a  time  when  no  officer  was  empowered 
to  receive  redemption  money  and  when  no  redemption  could  be 
mad&  Ibid, 

Tender.    See  Specific  Pbbfobmance. 

TaAcriON  Enqine.    See  Highways,  4,  6. 

TUANSACnONS  WITH  DECEDENTS.     See  WITNESSES,  1-^ 

Trial.  See  Appeal,  16, 17.  Evidence,  L  Master  and  Servant,  Id- 
19,  22,  33.    Neqlioence;  5.    Pleading,  L 

Trusts  and  Trustees.  See  Executors  and  Administratorsl  Guard- 
ian AD  Liteu.    Guardian  and  Ward.    Receivers. 

Ultra  Vires.    See  Municipal  Corporations,  & 

Undtte  Influence.    See  Fraud.    Wills,  1, 4. 

Unguarded  Machinery.    See  Master  and  Servant,  7-11, 16-90. 

Vendor  and  Purchaser  of  Land.    See  Specific  Performance: 

Verdict.  See  Appeal,  12,  21,  23.  Costs,  4.  Master  and  Servant. 
27.  80.  35.  Municipal  Corporations,  11, 15.  Negligence;  6^  7, 9. 
Replevin,  4 

Vested  Rights.    See  Deeds,  1, 

ViLLAOsa    See  Constitutional  Law,  1    Street  Railways,  4 

WAIVER. 

See  Corporations,  &     Evidencb,  0.    Mortgages,  S,  5.    Municipal 

Corporations,  9.    Quieting  Title,  5. 

1.  Where  the  service  to  be  performed  is  continuous,  and  its  proper  per- 
formance is  a  condition  precedent  to  a  right  of  action,  and  the 
act  as  performed  is  defective  and  imperfect,  if  the  adverse  party 
takes  no  objection  to  the  manner  of  its  performance,  but  pajs  the 
stipulated  price,  he  cannot  afterwards  be  permitted  to  reclaim  the 
rights  he  has  thereby  waived.  Monroe  "Water  Work$  Co,  v.  Mon- 
roe, 11 

2l  Where  a  contract  with  a  city  for  the  erection  of  a  lighting  plant 
expressly  stipulated  that  the  bond  to  be  given  by  the  contractor 
for  the  faithful  performance  thereof  should  also  be  conditioned 
for  the  payment  oy  the  contractor  of  all  claims  for  material  aud 
labor,  the  acceptance  of  a  bond  without  suoh  condition  embodied 
therein  is  a  waiver  thereot  Electric  Appliance  Co,  v.  United  Statet 
F.  iSb  a  Co.  484 

Warranty.    See  Replevin,  8.    Sale  of  Chatteul 

WATERa 

See  Injunction,  1-8. 

!•  Defendant  built  a  sewer  system  with  an  outlet  into  a  navigable  river 
about  a  quarter  of  a  mile  above  plaintiff's  farm,  her  house  being 
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850  feet  from  the  river.  As  the  Tolume  of  sewage  increased  defile- 
ment of  the  waters  became  apparent,  and  an  extremely  offensive, 
disagreeble  odor  therefrom  pervaded  plaintiff's  residence,  causing 
great  distress,  discomfort,  and  illnesa  The  waters  of  the  river  were 
thereby  rendered  unfit  for  bathing  or  for  watering  stock,  and  were 
only  about  double  in  volume  the  amount  of  sewage  flowing  into  it. 
The  volume  of  the  stream  was  decreasing  and  that  of  the  sewage 
increasing.  Experts  testified  that  at  an  expense  of  about  $5,000  the 
sewage  co\ild  be  purified  and  rendered  innoxious  and  inoffensive. 
Held,  an  obvious  nuisance,  which,  if  created  and  maintained  by  an 
individual,  would  entitle  plaintiff  to  the  aid  of  a  court  of  equity  to 
effect  its  abatement,  and  to  damages  if  pecuniary  injury  was  es- 
tablished. WinchetX  v.  Waukesha,  101 

2.  The  injuries  to  plaintiff,  in  substantial  defilement  of  the  waters, 
preventing  their  beneficial  use  and  impairing  the  use  of  her  land 
itself,  are  none  the  less  special  and  private  because  bjr  the  same 
acts  may  be  created  and  maintained  a  public  nuisance  in  defiling 
the  waters  of  a  navigable  stream,  or  in  polluting  the  atmosphere 
to  the  detriment  of  the  public  health.  Ibid. 

&  How  far  there  must  be  a  yielding  of  the  private  rights  of  continual 
purity  of  such  lakes  and  rivers  as  are  the  natural  and  unavoidable 
courses  and  receptacles  of  drainage,  to  the  necessity  of  use  thereof 
for  the  public  and  general  health  and  convenience,  and  upon  what 
terms  such  yielding  shall  come,  are  primarily  questioAS  of  policy 
for  the  legislature,  within  the  limits  of  its  power  over  private  righto 
defined  by  the  constitution.  loid, 

4  An  act  of  the  legislature  authorizing  a  city  to  construct  a  sewage 
system  does  not  give  the  city,  by  inference  or  imnlication,  authority 
to  pollute  the  waters  of  a  navigable  stream  and  thereby,  either  from 
the  plan  adopted  or  negligence  in  management^  create  a  public 
nuisance  to  the  detriment  of  the  rights  of  a  riparian  owner.   Ihid, 

5i  In  an  action  by  a  riparian  owner  to  enjoin  a  city  from  emptying  its 
sewage  into  a  navigable  stream,  where  there  is  no  issue  of  negli- 
gence either  in  construction  or  management  of  its  sewers,  the  effect 
of  the  remedy  by  injunction  upon  the  defendant  is  an  important 
consideration  in  determining  whether  the  court  should  apply  such 
relief  or  leave  plaintiff  to  her  legal  remedies,  and,  in  that  respect, 
evidence  that  the  sewage  could  be  deodorized  and  rendered  innox- 
ious at  small  expense  is  admissibl&  J&idL 

fL  Where  the  trial  court  found  that  until  December,  1901,  would  be  a 
reasonable  time  to  allow  defendant  to  change  its  sewer  system, 
in  order  to  remove  any  ambiguity  in  the  judgment  restraining 
the  defendant,  after  December,  1901,  from  continuing  to  empty 
its  sewage  into  the  river  in  such  condition  and  manner  as  to  create 
a  nuisance  to  the  plaintiff,  it  was  modified  on  appeal  bv  adding, 
''unless  the  same  shall  have  first  been  so  deodorized  and  purified 
as  not  to  contain  foul,  offensive,  or  noxious  matter  capable  of  in- 
juring the  plaintiff  or  her  property  or  causing  nuisance  thereta" 

Ibid. 
Wateewobbs.    See  Municipal  Corporations,  6-ia 

WILLS. 

Probate,    See  Appeal,  2l    Evidence,  3. 

L  In  a  contest  over  the  probate  of  a  will  findings  that  the  will  was 
not  invalid  because  of  the  undue  infiuence  of  the  daughter  axe 
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held  not  against  the  clear  preponderance  of  the  evidenca    In  re 
Morgari'a  WiU,  7 

2,  Opinions  of  nonexpert  witnesses  as  to  a  testator*8  mental  capacity 
to  make  a  will  have  little  probative  force,  where  the  acts  and  con- 
versations of  the  testator,  on  which  such  opinions  are  based,  show 
merely  mental  eccentricities,  as  distinguished  from  weakness  of 
mind  or  delusions  affecting  testamentary  capacity.  In  re  Butler's 
WUl  70 

Z,  The  test  as  to  whether  a  testator  has  sufficient  mental  capacity  to 
make  a  will  is  not  whether  he  did  the  best  or  the  wisest  or  the 
theoretically  just  thing  in  his  will,  but,  whether  he  had  sufficient 
active  memory  to  collect  in  his  mind  and  comprehend,  without 

Srompting,  the  condition  of  his  property,  his  relations  to  his  chil- 
ren  and  other  beneficiaries,  and  the  scope  and  bearing  of  his  will, 
and  to  hold  these  things  in  his  mind  a  sufficient  length  of  time  to 
perceive  their  obvious  relations  to  each  other,  and  be  able  to  form 
rational  judgment  in  relation  thereta  Ibid. 

4  In  a  contest  over  tjie  probate  of  a  will,  the  evidence — stated  in  the 
opinion — is  lidd  insufficient  to  show  that  the  testator  lacked  men- 
tal capacity  to  make  the  will  or  that  his  free  agency  was  destroyed 
or  impaired  by  the  influence  of  others.  IbUL 

Foreign.    See  £xBcirroBS  and  ADMiNiSTRATOBa 

Enforcement  of  legacies, 

5,  In  an  action  to  enforce  a  legacy  alle^d  to  be  a  charge  on  certain 
real  estate,  where  the  defendant  claimed  ownership  under  a  parol 
gift  made  many  years  prior  to  the  will,  in  the  absence  of  any 
specific  finding  upon  the  question  of  the  alleged  gift,  and  the  un- 
certainty as  to  the  proper  construction  of  a  findmg  that  the  de- 
fendant never  acquired  title  except  under  the  terms  of  such  will, 
the  supreme  court  on  appeal  vdll  examine  the  evidence  upon  the 
question  of  the  parol  gift  to  ascertain  whether  the  preponaeranoe 
thereof  supports  the  plaintiff's  contention.   Hawkes  v.  slight,    125 

fL  A  testator  devised  a  farm  to  defendant,  his  son,  charged  with  a 
legacy  in  favor  of  plaintiff,  his  daughter,  the  will  being  made  in 
1892.  Defendant  moved  onto  the  farm  in  1876.  and  had  continued 
in  possession  for  more  than  twenty  years  prior  to  the  commence- 
ment of  the  action,  making  valuable  improvements  and  paying 
the  taxes,  except  for  one  year,  when  they  were  paid  by  t^tator. 
who  took  a  receipt  in  his  son's  namei  Defendant  claimed  title  to 
the  farm  by  parol  gift  from  the  testator  at  the  time  he  moved  onto 
the  farm,  though  such  claim  was  never  heard  by  any  member  of 
the  testator's  family.  In  1889  the  testator  stated  to  insurance  offi- 
cials, in  the  presence  of  the  son,  and  without  his  denial,  that  the 
property  was  his.  and,  in  an  application  for  insurance  on  buildings 
thereon,  the  son  stated  that  t^tator's  title  to  the  premises  was  ab- 
solute. During  the  first  ten  years  of  defendant*s  occupancy  the 
testator  used  wood  for  his  household  and  lime  kiln  from  the  farm, 
and  when  defendant  sold  any  he  asked  permission  of  t^tator. 
Testator's  relations  with  the  members  of  his  family  were  pleasant, 
no  reason  appearing  why  he  would  disinherit  any  of  his  children; 
but  if  the  devise  to  defendant,  with  the  charge  thereon,  was  not 
upheld,  the  plaintiff  would  be  disinherited,  no  other  provision 
being  made  for  her,  and  defendant  would  receive  more  than  oi\e 
third  of  the  entire  estate,  four  children  and  his  widow  surviving. 
Heldj  that  the  facts  pointed  strongly  to  and  were  consistent  with 
an  intention  on  the  part  of  the  testator  to  give  the  title  to  the 
farm  to  such  son  by  will,  and  not  by  the  alleged  gift  Jbut 
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WITNESSES. 

See  Appeal.  17.    Evidbnoe.    Master  and  Servant,  16-19, 22, 33, 26, 27^ 
29.    Municipal  Corporations,  18, 19.    Wills,  2l 

1  Sec  4069,  Stats.  1898  (precluding  a  part^  from  Riving  testimony  in 
respect  to  transactions  or  communications  by  him  personally  with 
a  person  since  deceasedX  does  not  extend  to  questions  which  call 
for  information  merely  as  to  the  witness's  transactions  with  a 
third  person,  even  though  it  may  be  argued,  from  the  transactions 
between  the  witness  and  the  third  person,  that  certain  acts  were 
done  by  the  deceased.    Brader  v,  Brader,  42S^ 

2.  In  an  action  to  recover  from  the  executor  of  plaintiffs  husband  cer- 
tain sums,  proceeds  of  property  which  belonged  to  her  at  the  time 
of  their  marriage,  which  he  afterwards  collected  and  retained, 
it  appeared,  without  objection,  that  a  note,  given  for  the  pur- 
chase price  of  plaintiff's  property,  was  drawn  up  by  a  third  per- 
son in  the  presence  of  both  hersellf  and  her  husband.  Held,  that 
under  sec.  4069,  Stat&  1898,  plaintiff's  testimony  that  the  note  was 
given  to  her  husband  was  inadmissible.  Ibid 

8.  In  such  case  plaintiff  testified  that  a  note  belonging  to  her  was 
settled  and  payment  made  to  her  husband  in  her  presence,  but  that 
she  did  not  participate  in  the  transaction.  Held,  that  the  implica- 
tion of  autliority  given  by  her  presence  was  a  part  of  the  transac- 
tion, and  that,  under  sec.  4069,  she  was  disqualified  from  testifying 
in  respect  thereta  Ibid, 

4  In  such  case  plaintiff,  after  testifying  that  at  the  time  of  her  mar- 
riage a  certain  note,  part  of  her  separate  property,  was  in  the 
custody  of  her  daughter,  who  brought  it  into  tne  room  where  plaint- 
iff and  her  husband  were,  and  that  they  left  the  house  soon  after, 
was  permitted  to  answer  the  question  whether,  after  she  left  the 
house,  she  had  the  note  in  her  actual  poe^ession.  Held,  error,  since 
such  testimony  tended  directly  to  establish  a  transaction  between 
plaintiff  and  her  husband.  Ibid 

5.  Plaintiff  also  testified  that  she  received  a  draft  for  (250  from  her 
father's  estate  and  kept  the  proceeds  in  her  possession.  Her 
daughter  testified  that  on  one  occasion  her  father  asked  the 
plaintiff  where  she  had  certain  money;  that  plaintiff  replied  that 
it  was  in  her  pocket;  and  that  her  father  thereupon  insisted  that 
a  more  secure  place  was  in  his  safe,  to  which  her  mother  responded 
"Here  it  i&"  Held,  that  testimony  of  plaintiff  that  she  never  had 
that  $250,  or  any  of  it,  after  that  day,  if  relevant  at  all,  related  to 
a  transaction  with  the  deceased,  and  was  therefore  inadmissibla 

Ibid. 

fL  A  witness  whose  deposition  as  an  adverse  party  was  attempted  to 
be  taken  under  sec.  4096,  Stats.  1898,  testified  that  he  was  not  an 
officer  or  stockholder  of  defendant  corporation;  that  he  was  local 
manager  of  its  mill  at  a  certain  place;  that  the  money  used  in  that 
mill  went  through  his  hands;  that  he  paid  emplovees,  looked  after 
outside  business,  bought  material,  and  conducted  the  correspond- 
ence relating  to  the  mill,  but  that  he  had  nothing  to  do  witn  the 
mechanical  running  of  the  mill  nor  the  hiring  of  help,  and  that  he 
worked  under  the  direction  of  the  defendant's  president,  who  made 
weekly  visits  to  the  milL  Held,  that  the  witness  was  not  the  '*  gen- 
eral managing  agent  '*  of  defendant,  within  the  meaning  of  said 
sec.  4096,  nor  of  sec.  4068,  which  permits  the  "  general  managing 
agent "  of  any  corporation  which  is  a  party,  or  for  whose  benefit 
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the  action  or  proceeding  is  prosecuted  or  defended,  to  be  examined  i 

on  the  trial  '*a8  if  under  cross-examination,  at  the  instance  of  the  { 

adverse  party."    Kreider  v.  Wisconsin  River  P.  &  P.  Co,  645  i 

7.  [Whether  an  exception  to  the  ruling  against  the  reading  of  such  dep- 
osition is  ayallable  to  obviate  any  error  in  excluding  certain  parts 
thereof^  not  decided.]  ibidL 

Words  and  Phrases. 

All  the  rights  incident  to  and  necessarily  and  commonly  used  in  conneo' 
tion  vmh  the  operation  of  a  railroad,  in  deed.    See  Railroads*  SL 

Awaiting  further  conveyance^  in  bill  of  lading;.    See  Carriers,  8l 

But  not  exceeding  the  authorized  percentage,  in  city  charter.    See 
Municipal  Corporations,  l& 

Claim,  in  statuta    See  Quieting  Title,  a 

Current  expense,  in  city  charter.    See  Municipal  Corporations^  1& 

Equivalent  in  patent  law.    See  Patents,  1. 

Family,  in  insurance  policy.    See  Insurance,  4 

Oenerai  managing  agent,  in  statuta    See  Witnesses,  & 

Gross  negligence.    See  Negligence,  2. 

In  process  of  immediate  collection.    See  Constitutional  Law;  & 

Jurisdiction.    See  Habeas  Corpus,  0. 

Malicious  injury,  in  statuta    See  Criminal  Law,  22l 

Material  facts  in  relation  thereto,  in  lien  statuta    See  Liens»  % 

Member  of  family,  in  statuta    See  Process,  2, 

Outstanding  obligations,  in  city  charter.    See  Municipal  Corpora- 
tions, 12. 

Party  aggrieved,  in  appeal  statuta    See  Appear  2-<6. 

Party  in  interest    See  Appeal,  5u  | 

Prevent  a  judgment  from  which  an  appeal  might  be  taJeen,  in  statute.  1 

See  Appeal,  7.  { 

Ready  for  delivery  to  the  next  carrier,  in  bill  of  lading.    See  Cab-  ' 

riers.  8. 

Reasonable  fire  escape,  in  statuta    See  Master  and  Sertant,  86L 

To  sell  and  convey  any  real  estate,  in  power  of  attorney.    See  Mort- 
gages, 6. 

Upon  cause  shown,  in  statuta    See  Corporations;  8L 
Writ: 

Of  certiorari.    See  Certiorari 

Of  error.    See  Appeal,  8-^  « 

Of  execution.    See  Corporations,  10-12w    EzscunoNa  ^ 

Of  habeas  corpu&    See  Habeas  Corpus. 
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